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THE HUMAN RIGHT TO MEDICAL CARE GUARANTEED
BY THE CONSTITUTION OF UKRAINE

European prospects of Ukraine development have become the basis for the implementation of successful
reforms which may affect a more effective guarantee of human rights in future. Moreover, the prospects are hindered
by some objective circumstances, the solution of which largely depends on reconsidering some of the outdated
approaches. This statement applies to most legal relations in Ukraine, but in the submitted theses we will focus on
some problems of implementation of the constitutional right to medical care.

So, in the third part of Article 49 of the Constitution of Ukraine, it is said that “State and communal health pro-
tection institutions provide medical care free of charge”. This rule of direct action raises some doubts about the real
putting its them into practice.

Revision of constitutional human rights demonstrates that we are dealing with a widespread problem in the
Ukrainian Constitution: the existence of socialist, and therefore unrealistic norms. Under market conditions, such
rules are doomed to declarative ness rather than to practical implementation. For example, the Constitution of
Ukraine fixes sufficiently a great deal of endless promises in the form of social human rights, but most of them can-
not be provided by the state.

“Positive” social rights of the second generation or as they are called in the West, rights of recipients (compared
to the rights of action) entered the Ukraine Constitution in 1996 and the mentioned fact does not demonstrate
any conspiracy or treachery, constitutionalist Vsevolod Rechytskyi states in his publication. In his opinion, socialism
which Ukraine has prolonged for the historical framework of the soviet power risks not only negatively affecting
Eastern European discourse in the field of human rights and freedoms but also leads to more dramatic consequences
for the country!.

We should back to the general problem outlined by the subject of the report. The noted constitutional norm
(part three of Article 49 of the Constitution) was the subject of official interpretation by the Constitutional Court of
Ukraine in particular in the Decision No. 10-rp/2002 (a case about free medical aid) dated 29 May 2002.

In the decision, the Constitutional Court of Ukraine came to the conclusion that in state and communal health
care institutions the medical care is provided to all citizens regardless of its level and without the previous, current
or next calculation for the provision of such assistance. At the same time, the Court drew attention to the fact that
the procedure for the provision of medical services that go beyond medical care on a paid basis in public and com-
munal health care institutions and a list of such services should be determined by law2.

From the official interpretation of the researching constitutional norm on free medical care the same paternal-
ism today is the utopian approach and the problem should be resolved in the course of implementing reforms, in par-
ticular, the amendments to the Ukraine Constitution.

To confirm the practical side of the problem, turn to relevant sociological research. By the way, according to
the all-Ukrainian sociological survey conducted between 28 October and 14 November 2017, among the most
important problems that require immediate decision, 22.9 % of respondents chose the option “High cost and low
quality of medical services”. Thus, the mentioned problem took the sixth place after such problems as military con-
flict, price increase, low wages and pensions, unemployment, and high utility rates3.

In addition, according to the data of the Center for Political Studies and Analytics EIDOS, in December 2016
the Umbrella Research Agency conducted a sociological survey namely four focus group discussions in Vinnitsa,
Mykolaiv, Chernihiv and Rivne to determine the level of providing hospital patients with medicine, purchased for
budget funds. As a result, only isolated cases of free provision of all medicine were found4.

Among the studied cities, free medicines were mostly provided to patients in hospitals in Mykolaiv — 10-15 %
of the total volume of necessary medications. In Rivne, this indicator was 1-5 %, in Vinnitsa and Chernihiv it was
1 %. The given statistics do not correspond to the amount of funding of medical institutions in the cities where the
research have been conducted. Thus, the hospitals of Vinnitsa, whose patients took part in the researching signed
contracts for 142.1 million USD, Rivne — 109.7 million UAH, Mykolaiv — 29.5 million UAH, Chernihiv — 18.4 mil-
lion UAH in 2016. That is, the level of provision of medicine supply is not higher in hospitals that are better
financed. In all cities of researching the current forms of additional financing of medical institutions are voluntary
charitable contributions and “household lists”. The practice of charitable contributions is common in all hospitals
discussed in the study: the amount of 50-300 UAH was announced to the patient and money was taken without a
checks.
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KoHcTuTyuitHe npaBoO Ta KOHCTUTYLIMHUMIA Npouec B YKpaiHi

In scientific studies on constitutional law which are devoted to the problems outlined in the theses of the report
the fact that there may be a discriminatory feature in the provision of free medical care. In particular, according to
Valentyna Vitkova, providing free medical care only of state and municipal health care institutions demonstrates the
problem of non-compliance with the principle of equality of both individuals and providers of medical services.
According to the researcher, the problem has a complex intersectoral nature, and therefore requires the involvement
of specialists on economic and financial laws®.

In our opinion, a solution to this global problem can occur provided a cool headed but not a populist under-
standing of the real possibilities of the State Budget of Ukraine and revision of constitutional norms in accordance
with European standards of guaranteeing and ensuring. Both the first and the last ones concern the social human
rights which are guaranteed by the Constitution of Ukraine.

By the way, the author of his own project of the Constitution of Ukraine Vsevolod Rechytskyi proposed a bal-
anced view on the constitutional right to medical care in the text of the Constitution. In particular, according to the
constitutionalist, the consolidation of the investigating law at the constitutional level must be as follows: “...The
state guarantees to everyone the provision of the minimum amount of free medical services and free medical care
in urgent cases on the basis of the law. Anyone who needs an examination or treatment, but without being able to
pay the cost, has the right to credit concessional health care the state or local government bodies...”7. Such a state-
ment of the right to medical care looks more realistic because it does not burden human rights with “overwhelming”
guarantees, which Ukraine cannot afford at the present stage of democratic development.

Consequently, the problem of the constitutional right to medical care, especially in terms of guaranteeing it free
of charge in state and communal health care institutions must be solved starting with the reasons that have caused
its occurrence. Therefore, it is necessary to at least resolve the outdated approach regarding the constitutional right
to medical care that may be proposed in the process of preparing amendments to the Constitution of Ukraine in the
part of human rights.
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Pe3rome

Mamam A.B. IlpaBo J10AMHU HA MeJUYHY J0M0MOrYy, rapanTopane Koncruryuiero Ykpainu.

V crarTi IpoaHalizoBaHO AEsKi aKTyaIbHI IPoOJIeMH pealtizalii KOHCTUTYIIHHOTO ITpaBa Ha MEANYHY JOIOMOry B YkpaiHi. Po3-
TISTHYTO HAyKOBi JOCIIKeHHS, IPUCBAYEH] MpodiaeMaM mpaB JoAuHU. [IpoaHanizoBaHO NPaKTHKY pealtizallii YaCTHHH TPEThOi CTaTTi
49 Konctutynii Ykpainu, a Takox JOCIipkeHo BinnosinHe pintenus KoncruryuiiiHoro Cyny Yipainu. OKpeMo po3IISHYTO COLiOJIO-
TIYHI JOCIHIDKEHHS, SKi MiATBEPPKYIOTh HEOOXIJHICTh BUPIIICHHS PpoOJIeMHU rapaHTyBaHHS IIpaBa Ha MEAWYHY JOIOMOTY B YKpaiHi.

KurouoBi ciioBa: mpasa JIIOIUHM, TIPAaBO HA MEAWYHY ToroMory, KoHcturymis Yipaind.

Pe3ome

Mamam A.B. IlpaBo 4ejioBeka Ha MeJHIMHCKYIO IOMOLIb, TapaHTHpoBaHHOe KoHcTuTyMeli YKpauHbI.

B crarbe mpoaHamM3MpOBaHBI HEKOTOPBIE aKTyaJbHBIC MPOOIEMBI peai3aliy KOHCTUTYIHOHHOTO NpaBa Ha MEIHIIHHCKYIO
momMouib B YkpanHe. PaccMOTpeHb! HayyHbIe HCCIe0BAaHMS, TIOCBSIICHHBIE IPOOIeMaM MpaB yenoBeka. [[poaHamn3npoBaHa MpaKkTHKA
peanu3anuu 4acT Tpetbelt ctatbu 49 KoHcTuTy i YKpauHsl, a TakyKe UCCIIE0BAHO COOTBETCTRYONIEe penieHne KoHCTUTYIIHOHHOTO
Cyna Ykpaussl. OT/IeTbHO PACCMOTPEHEI COIHOJIOTNUECKHE HCCIISJOBAaHUS, KOTOPEIE MOATBEPKIAI0T HEOOXOANMOCTE PEIIeHUs IPO0-
JIeMbl TapaHTUPOBAHUS TIPaBa Ha MEAUIIMHCKYIO TIOMOIIb B YKpauHe.

KiroueBble cJjioBa: mpaBa 4ejaoBeKa, IPaBo Ha MEIUIIMHCKYIO TOMOIIb, KOHCTUTYIIMS YKpauHbl.

Summary

Matat A. The Human Right to Medical Care guaranteed by the Constitution of Ukraine.

This paper analyzes an actual problem of the implementation of the constitutional right to medical care in Ukraine. The author
researches some scientific papers about it. The practice of realization of the third part of Article 49 of the Constitution of Ukraine and
the decision of the Constitutional Court of Ukraine are analyzed. The author considers the sociological surveys which confirming the
need to resolve this problem in Ukraine.
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