Mpo6neMun UMBINBLHOro, rocnogapcbLKOro, TPYAOBOro NpaBa Ta npaBa couianbHoro 3aéeaneyeHHs

MEKTyHapOIHBIX KOMMEPYECKHX apOWTpaked B CHCTEMe MCTOYHHKOB MEXIYHapOIHOTO YacTHOro npasa. lcciemoBaHo 3HaueHHe
CyaeOHON 1 apOUTPaXHOH MPAKTUKH MPH PEMICHUH MPoOIIeM MpaBONPHUMEHEHHS U TOJIKOBAHHS MPABOBBIX HOPM IPH PETYIHPOBAHUN
YaCTHOIPABOBBIX OTHOIICHUH, COCTABISIONINX MPEIMET OTPACIU MEXAYHAPOIHOTO YaCTHOTO MpaBa.
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Summary

Ernest Gramatskiy. Judicial and arbitration practice as a source of private international law: general provisions.

Nowadays the processes of democratization, liberalization, integration of Ukraine into European and world space take place. The
undisputed significance for these processes is the signing of the Association Agreement between Ukraine and the European Union of
27.06.2014. Thus, the rapprochement of Ukraine with the European community, which has taken place in recent years, affects the
sphere of private legal relations, which are complicated by a foreign element — the legal relations that make up the subject to interna-
tional private law.

Having analyzed current doctrine of international private law, we can conclude that nowadays researchers are paying more atten-
tion to the role, theoretical and practical issues of judicial and arbitration practice as a source of private international law.

Qualitative changes in legal relations which are the subject to private international law, the transition to other conceptual
approaches of law enforcement and legal qualification, accumulation of an extremely voluminous regulatory array, codification of the
norms of certain institutes of private international law confirm the relevance of a detailed analysis and study of judicial and arbitration
practice as a source of private international law.

Theoretical and practical aspects of judicial and arbitration practice as a source of private international law are analyzed. General
approaches to the concept of judicial and arbitration practice as a source of law are considered. The main approaches and positions of
scientists on the role, place and importance of the judicial and arbitration practice as a source of private international law are identified.
It is emphasized that the mechanism of legal regulation of any branch of law is characterized by the presence of certain defects, which
in one way or another complicate the regulation of legal relationships, which include, first of all, gaps in legal regulation, conflicts, etc.
That is the reason why the analysis of judicial and arbitration practice as a source of private international law is considerable issue.

Particular attention is paid to the place of practice of international judicial institutions in the system of sources of private inter-
national law, including practice of the European Court of Human Rights, and international commercial arbitrations.

The analysis of scientific sources makes it possible to figure out that judicial and arbitration practice should be regarded as a source
private international law of subsidiary order, bearing in mind its importance in resolving the problems of law enforcement and the inter-
pretation of legal rules in the regulation of private legal relations which are the subject to private international law. At the same time, par-
ticular attention is paid to the practice of international judicial institutions, whose binding decision has been recognized by Ukraine, and
international commercial arbitration in disputes arising from international instruments that are the source of private international law. We
suppose these problems need special attention and can be considered to be an actual subject of further scientific research.

Key words: sources of law; judicial and arbitration practice; judicial precedent; sources of private international law; international
commercial arbitration.
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NMPABOBI 3ACAU OBEMEXEHHSA OOCTYNY A0 NYBIYHOI IHOOPMALLIT

IocranoBka npobiaemu. [npopmalris B IeMOKPaTUMHOMY CYCIIILCTBI € OMHICIO 13 OCHOBHMX COLlIaIbHMX IiH-
HocTel. [i Hanme)xkHe BUKOpUCTaHHS, 3a0e3neueHHs iHopMaliiHuX MpaB Cy0’ €KTiB Ta MPaBOBa OXOPOHA BUILHOTO
000pOTY BiIOMOCTEH — 3acaJHUYi OCHOBHU IS AOCSTHEHHS IIUJIEH COIiaIbHO-€KOHOMIYHOTO Ta KYJIETYPHOTO PO3-
BUTKY KPAiHH, MOJIMIICHHS SKOCTI XKUTTs. MOMKIMBICTH KOKHOTO 94IICHA CyCIILIBCTBA OTPUMATH JaHi CTOCOBHO ITy0-
JIYHAX BIJHOCHH Y COLyMi TapaHTy€ 3MILHEHHS €MHOTrO iH(QOPMALIHHOTO NPOCTOPY, MIiHIMI3alii0 Pi3HUX Hera-
TUBHHX IPOSBIB y AiSIIBHOCTI OPTaHiB BIaJH, TAKUX K 3JIOBXHUBAHHI, HEIOAJIICTh, KOpymIis. BiacHe nmpe3ymmitis
BIIKPUTOCTI MyOmiuHoi iH(poOpMaLii y Hac 3abe3nedyeTbes NPUIICAMHU 3aKOHY. Tak, y ct. 20 3aranpHOr0 3aKOHY
VYipainu «IIpo iHpopMaIlliro» 3a3Ha4eHO, 0 OyAb-siKa iHGOPMALis € BIIKPUTOIO, KPIM Ti€l, M0 BiIHECEHA 3aKOHOM
zo iHpopmallii 3 oOMexeHnM goctyrioM. [IpaBo Ha gocty 10 iHdopMalii € KIIFOYOBHM €TEMEHTOM IPOMACHKOTO
KOHTPOJIIO, TIEBUM MEXaHi3MOM OOpOTHOM 3 HETATUBHUMH COIiaJIbHAMH SIBHIIIAMHU!.

OcobnmBa yBara Mae NPHIUIATHCS MUTAHHSAM IPO30POCTi BiTOMOCTEH, IO CTAHOBIATH NEBHHUH ITyONIiTHUHA
inTepec. Taka iHpopMarlist oTprMalia Ha3By IMyONiYHOI, 1 32 3araJbHUM IIPABUIIOM BOHA TAKOX € BiAKPUTOI0. BUHSAT-
KM 3 IIbOTO NIPABUIIA BU3HAYAIOTHCS 3aKOHOM, 30KpEMa, BCTAHOBIIEHO BUAHY iH(opMallii, 1o sikoi Moxxe OyTu oOMexe-
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lytisan 1.[]. MpaBoei 3acagy obMexeHHst AoCcTyny Ao nybnivyHoi iHdopmauii

HO JOCTyI: KOoH(]iIeHIiftHA, TaeMHA Ta CITy>k00Ba iH(pOpPMAIIis Ta CYKyIHICTh BHMOT, TOTPUMAHHS SIKUX € 000B’513-
KOBUM JUI 0OMEKEHHS IOCTYITy JI0 TaKUX BUAIB iH(popMarii. 3a3HaueHi 00MeKeHHS 00 000POTy MEBHUX JTAaHUX
€ JIOCUTHh BUBOKEHUMH, BOHH MOXKYTh MaTH Miclie TIJIbKH Y BHIIaJKaX, KOJIH 3a4ilaloThcsl OCHOBHI 3acayl IepiKaB-
HOTO JIaJly Ta HaI[lOHAIBHOT Oe3MeKH, HEBIZ’ €MHI OCHOBOMOMIOXKHI Mpasa JroauHu. CkaximMo, KoH(iaeHIiitHa iHpop-
MaIlist He MO)ke OyTH ITOIITHPEHa, JIUIIE KO € 3arpo3a iHTepecaM HallloHABHOI 0e31eKH, eKOHOMITHOTO TOOpoOyTY
Ta MpaB JIOJUHHA. YKpaTHChKe 3aKOHOJABCTBO Iepeadadae, o 3a00poHa Ha BUTLHUE 00IT MyONIYHUX JaHUX MOXE
MaTy Miclle TIPH BCTAHOBIICHHS TIepeBary MOTCHIIHOI MIKOAX BiJl MOIMpPEHHs KOoH(DiIeHIiHOT iHdopMarii Ha
IpaBoM IrpoMajachkocTi 3HaTH 11 (4. 1 cT. 29 3akony Ykpainu «IIpo indopmanitoy). Takuii miaxix BiATBOPIOE MPUH-
LU TMPOMOPIIHHOCTI OOMEXEeHHA NpaBa, KU € acleKTOM BEpPXOBEHCTBa IpaBa, MepeadaueHoro, 30Kpema,
4. 2 c1. 10 KoHBeHuii nmpo 3axucT mnpas JIIOAUHU 1 OCHOBOIOIOKHUX cB0OO. Came uepes eTalbHUI aHasli3 3aKOH-
HOCTI TiICTaB, JIETITAMHOCTI HassBHOT METH Ta MPUHHATHOCTI BTPYYaHHS B JIEMOKPATHYHOMY CYCITUIBCTBI JTOCIi-
JKY€ETBCS TIPABOMIPHICTh Oy/Ib-IKOTO 0OMEKEHHS TpaBa, B TOMY YHCJII paBa Ha oTpuMaHHA iH(opwMarrii. /laHa koH-
ETIIisl [IUTKOM BiITOBIJa€ MPaKTUIll €BPOMEHCHKOTO CYy 3 MpaB JIKOAMHU.

Pa3zom i3 TUM SIKiCTh YMHHOTO 3aKOHOJABCTBA € XO4a 1 JAyXe Ba)KIMBHUM, aje HE NOCTATHIM YHHHUKOM, IO
3a0e3meuye CrpaBeyIuBi Ta YeCHI BITHOCHHU CTOCOBHO BIAKPUTOCTI JOCTYIY A0 MyoOiiuHoi iHopMmarii. Mae Oynu
ycTajieHa CycIijbHa NoTpeda y Mpo30pocCTi il OpraHiB BIaIH, SKa MIATPUMYEThCS OaXKaHHAM CaMHX ITyOIIUYHUX
Cy0’€KTIB CIIPUATH CBOTH BiKpHUTOCTI. OCh Ii€T CKIIAI0BO, 110 ICTOTHO CIIPHSIE TOOYI0BI iH(bopMauiﬁHoro cycninb-
CTBA, IOKH 1[0 B YKpaiHi He crioctepiraerbes. Cy6’eKTH BIaJHUX MOBHOBAXCHB NCPKABHOIO Ta MiCIIEBOTO PIBHS
BCUISIKO HAMArarOTbCsi YTAEMHHYUTH CBOKO JSUIBHICTB, y TaKHMii CIIOCIO MPUKPHBAIOYH BIIACHI IIOMHIIKH, a YaCTO i
3NMOBKUBaHHA. Lle cynmpoBOMKY€ETHCS MIATPUMKOIO BIAJHUX CTPYKTYp 3 OOKYy HaIliOHAIBHOTO cymiBHUITBA. CyaH,
CIPSMOBYIOUH CBOIO AisIIBHICTD Ha 3aXUCT iHTEPECIB BIAM, 110 YACTO MAIOTh HE COLliaJIbHE CIIPSIMYBaHHs, a Hempa-
BOMIpPHHI{ 3aXMCT YNHOBHUKA, YOMYCh BBaXar0Th, 10 A1IOTh B iHTepecax Aepxasu. Hacnpasai xx Ykpaina, ctarouu
Ha pefKH MUBUTI3AIHHUX JEMOKPATHIHUX IMTOTPEO CHOTOJCHHS, BXKE UiTKO CIPHIHSIIA Ta 3afeKiIapyBaia MpUHIH-
OBy TIepeBary 3aXMCTy IHTEpPECiB Ta OCHOBHMX IpaB OCOOHMCTOCTI HaJ BIQJIHUMH iHTepecamu. TOX CTaH pedei,
NOB’SI3aHMHN i3 MHMPOKUM OJOKYBaHHSM IIporpecy y cdepi BiIbHOTO iH(pOPMAIiifHOTO 000pOTY, HE BiINOBimaE
HarajJbHUM NOTpedaM ChOTONEHHs. SICKpaBUM TPUKIAIOM MOXE CIYTyBaTH JyK€ YCKJIaJHEHa, HEBUIIPABIAHO
3adopmMaiizoBaHa, a BiiTak aOCONIOTHO HEJi€Ba CUCTEMa JOCTYIy TPOMaJsH 10 myOmiyHoi iHdopMmariii?.

AHani3 ocTaHHIiX JocaimKeHb i myOsikamiii. [TutanHs 11010 TPaBOBOTO 3a0€3IEUECHHS BIIKPUTOCTI 000pOTY
myOTiyHOI iH(OpMAIIil HEOTHOPA30BO BUCBITIFOBAINCS B HAYKOBIH JliTepaTypi. MoxXeMo 3raJiaTH mparli TaKuX BYe-
HuX, sk T. Kocrenpka, 1. 'aubinenko, €. lonin, /1. ['vuin, 1. [6parimoBa, A. I'pumenko, B. Konicauk, T. IlleBuenko
Ta iHmn. Pa3om i3 TuM y nmx poGoTax rojoBHa yBara Oyia 30cepe/KeHa Ha TEOPETUYHOMY OOIPYHTYBaHHI Ta HOP-
MaTHBHO-TIPABOBOMY BPETYJIFOBaHHI MUTAaHHS HEOOXiTHOCTI BUILHOTO TOCTYIY KOXKHOI 0COOH, sika Ma€ MyOIiuHUN
YW MPUBATHUH, OB’ A3aHUN 13 CYCHINIBHUM, 1HTEpEC, A0 BiAMOBiAHOI iH(popmanii. HaroMicTe Mano JOCIiIKeHO0
3aJIMIIAETHCS MPOOIeMaTHKa MIPaBOBOrO 3aCTOCYBAHHS 3a3HAUEHUX MpaBMIL. AJDKE e SKpa3 1 CTAHOBUTH pPeasibHY
mpoOieMy Halroi HaIliOHAIBFHOI CHCTEMH TpaBa. [IpakTHYHO He aHaNi3yBadHCsS NMUATAHHS TOTPUMAHHS KPUTEPiiB
MIPOTIOPIIITHOCTI BTPYYaHHS BIQIHUX CTPYKTYP y CBOOOIY TOCTYIY 0 iH(opMallii, 10 Ha MPAaKTHIII TIPU3BOIUTH 10
CBAaBULISA TAa HE3aKOHHOTO OOMEKEHHS IIPaB JIOAWHU y KOMEHTOBaHiil cdepi. BuBdeHHS BKkazaHHX acmekTiB iH(Op-
MalliiHUX BIJHOCHH € MeTOI0 I[i€] CTaTTI.

BukJjag ocHoBHOro marepiaJjy. 3akoH Ykpainu (mani — 3Y) «Hpo iH(opMalli0» MICTUTh HU3KY MOJIOXKEHB,
BXKIIMBHX JUIs1 peaisaii npasa Ha J0CTyII 10 iH(popMarlii, a came: JO3BLT HA TOIIMPEHHS iHPOPMALii 3 00MeKEeHUM
JIOCTYIIOM, SIKILO BOHA € CYCIIIBHO HEOOX1AHO0, TOOTO € IIPEAMETOM CYCIIUIBHOTO IHTEPECy, i IPaBO rPOMACHKOCTI
3HATH 110 iH(pOPMAIIiI0 TepeBaXkae MOTEHIIHHY MKOAY Bil momupeHHs (4. 1. cT. 29); BU3HAUCHHS HEBUYEPITHOTO
nepeniky iHpopMarii, 0 CTAaHOBUTH MPEAMET CYCIUIBHOTO iHTepecy (4. 2 cT. 29); 3BINbHEHHS BiJ BiAMOBigaIBHOC-
Ti 32 PO3TOJIOLICHHS iH(pOpMaIii 3 00MEXEHUM AOCTYIIOM, SKIIO CyJ BCTAHOBHTS, IO 11 iH(OpMalis € CyCHiIbHO
HeoOximHoto (4. 3 ct. 30).

SIK cB1IUMTH NpaKTHKa, Cy0’ €KTH BIaJu HailuacTille BiAMOBIAIOTh y JJOCTYIII A0 MyOiyHO1 iH(opMaii 3 ors-
Jly Ha Te, 1110, SIK BOHH BBAXXAIOTh, IaHa iHPOpMAIlis € CiIy>k00B010. BTiM, 1o1i0H1 BiIMOBH € TIEpEeBa)KHO MPOTH3a-
KOHHHMH, IO TTOpYIIye iHPOopMaIliiiHi mpaBa ocobu. Amke 3a mpaBuiaoM 1. 1, 2 4. 1 ct. 9 3Y «IIpo moctym o my6-
migHOi iH(opManii» 10 cayx00Boi Moxe OyTH BimHeceHa jumie Ta iH(opMmamis, sKa MICTUTBCA B TOKYMEHTax
Cy0’€KTiB BIIaIHUX TIOBHOBAXKCHB, 1110 CTAHOBIISITH BHYTPIBIIOMUY CIy>KOOBY KOPECTIOH/ICHIIII0, 30KpeMa, TOMOBIIHI
3aIlTUCKH, PEKOMEHIAIli1, SIKIII0 BOHU MOB’s3aH1 3 pO3pOOKOI0 HAMPSIMY AiSUTBHOCTI yCTaHOBH a00 3iHCHEHHAM KOH-
TPOJIEHUX, HADIIIOBUX (DYHKIIH OpraHaMu Jep>KaBHOI BIIAJU, IPOLECOM IPUIHATTS PIlICHb 1 MePeayIOTh myOid-
HOMY OOTOBOPEHHIO Ta/a00 MPHUHATTIO PIllICHHS, a00 BiIOMOCTI, 3i0paHi B TpOIeCi ONepaTHBHO-PO3IIYKOBOT,
KOHTPPO3BIAYBAIBHOT ISUIBHOCTI, y chepi 000pOoHU KpaiHH, Ky HE BIJTHECEHO JI0 Aep>KaBHOT TaeMHMII. OTKE, PO3-
MOPSAHUK iHGOpMaIlii Tiepen THM, SIK 3pOOUTH BHUCHOBOK CTOCOBHO MOMIIMBOTO OOMEXEHHS, MYCHTh 31CTaBUTH
03HaK{ KOHKPETHHUX JJAHUX 3 THMH, SIKi 3aKOH KBaJIi(hiKye K XapaKTepPUCTUKHU CIy>k00BOi iH(opmartii. Ko 9iTkoro
30iry He Oyzne, cy0’eKT BIaau He BIpaBi BU3HaBaTH iH(opMalliro oOMexeHoro B Joctymi. Ciil Takoxk BpaxOBYBarTH,
10 OKpeMi BCTaHOBJIEHI 3aKOHOM YMHHHKH, SKI CTOCYIOThCSI 0OMEXeHb, MOXKYTh 3 YaCOM BTPATUTH CBOE KBasi(i-
Kyroue 3HadeHHs. Tak, micisl myOIiYHOrO OOTOBOPEHHS YH MPUHHATTS PIlICHHS BiIOMOCTI, IO MICTATHCSA B JOKY-
MEHTaX, SKi CTBOPIOBAIIUCH 200 3HAXOJATHCS Y BOJIOMIHHI PO3MOPSIHUKA 1 CTOCYIOTHCS ITITOTOBKH, OOTOBOPEHHH,
PO3TILY Ta NPUHHATTS BOTO PIillIEHHs, BTPAYaroTh CTAaTyC CIy>KO0BOI iH(opMaITii.

Brnacwue, B3arani Oynb-sika MOXKIUBICT OOMEXEHHI IOCTYIY /10 iHPOpMAIIii 32 IPUIHUCOM CT. 6 CIeliadbHOTO
3aKOHY MOYK€ BUHUKHYTH TiJIbKH TOA1, KOJIU JOTPUMAHO CYKYIHICTh TAKMX BUMOT: 1) 11e pOOUTHCS BUKIIIOYHO B 1HTE-
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pecax HalioHAIBHOI 0e3MEKH, TePUTOPIAIFHOI ITICHOCTI 200 TPOMaZCHKOTO MOPSAKY 3 METOIO 3al00iraHHs 3aBO-
PYUICHHSM YU 3JI0YMHAM, JUII OXOPOHU 3JI0POB’Sl HACEIEHHs, /Ul 3aXUCTY pemyTallii abo mpaB iHIINX JIOACH, 1
3ano0iraHHs po3ToJIOLIeHHIO iHpopMallii, ofepkaHoi KoH(iAeHIIHHO, a00 At HiI[TpI/IMaHHﬂ ~ABTOPHUTETY 1 HeyIe-
PEIKEHOCTI MPAaBOCY/IA; 2) PO3TONOLICHHs 1HpOPMALIii MOXE 3aBIaTH ICTOTHOI IIKOJM UM iHTepecam; 3) mkoxa
BiJl ONPUITIOMHEHHS TaKol 1H(b0pMau11 mepeBaxae CyCl'[lJ'II:HI/II/I iHTepec B ii oTpumanHi. He Bakko MOMITHTH, IO
3aKOH BKa3ye Ha 000B’SI3KOBY HAsIBHICTh CYKYIHOCTI BKa3aHUX Y CT. 6 3akoHy o3HaK. OWH i3 TAKUX YNHHUKIB, IKAH
000B’s13k0BO Mae OyTH MPHUCYTHIM, abu iHpOpMaIlis BU3HaBajIacs 0OMEXEHOI B JIOCTYIII, € BYMHCHHSI OOMEKECHHS
B iHTEpecax HaIllOHATIBHOI Oe3IEKH, TEPUTOPIATIBLHOI LITICHOCTI 200 TPOMAaJICHKOT0 HOPAAKY. [HIINM 000B’13K0BOIO
03HaKoI0 Ma€ OyTH (hakT TOTo, IO IIKOAA BiJ ONPUIIOIHEHHS TaKoi iHpopMaLlii nepeBaxkae CyCHiibHUH iHTEpec B ii
OTPUMaHHi.

Ochb Taki, J0CUTH CKJIAIHI 000B’S3KH MO0 JIOBESICHHS MOYKITHBOTO OOMEXKEHHS TOCTYILY JI0 MyOmiyHoi iHpop-
Marlii, MOKJIaJja€ Ha OPraHu BIIaJIM 3aKOHOJABCTBO. Y pa3i BAHHMKHEHHS 3 JaHOTO MPHBOIY CYJAOBOTO CHOPY 3a CT. 77
KACY mnpe3ymmilis Joka3yBaHHs B aJIMiHICTPaTUBHOMY TIPOIIECi MOKITAIAEThCS HA BiNOBiIaua — cy0’€KTa BIIaTHIX
MMOBHOBa)KEHB. SIKIO HOMYy HE BJACThCA JOBECTH HASBHICTh O3HAUEHWX y 3aKOHI MijicTaB iH(opMaliifHUX oOMe-
JK€Hb, BIIOMOCTI BB)KAIOTHCS BIIKPUTUMHU, 1 JOCTYII 10 HUX MYCUTh MaTH KO)KHa 0c00a, sSIKa MPOSIBIISE BiAMOBITHHMA
nyoniyauid iHTepec. Hacmpasni Bce manedi He Tak paiimykHo. Cy0’€KTH BIaJHHX MMOBHOBaXXEHb aOCOJIOTHO HE
00TsDKYIOTh cebe Oynb-sIKMMHU JOKa3aMH HasBHOCTI 3arpO3W Bil HaJaHHs iH(opMamii 3amuTyBady HalliOHANBHIN
Gesreri, TepUTOpiaNbHIil WITICHOCT] a00 TPOMaICEKOMY IOPSIIKY TA HISKHM YHHOM HE apryMEHTYIOTh (QaKT repe-
BUIICHHS IIKOJY BiJ ONMPWIIOJAHEHHS Takoi iH(opMmarii HaJ CycmibHUM iHTepecoM B ii oTpumanHi. BojHodac
HAIL[IOHAJIBHI CyIH B3arajli 0e3710Ka30BO BH3HAIOTH iH(OPMALI0 0OMEKEHOI0, a IHOAI B3araii MPUAMAIOTh TaKe
piteHHs 6e3 OLIHKH 0Ka3iB, KePYIOUHCh BUKITIOYHO <<aBTOpHTeTHICT}O)> TO3HIIii B/I/IHOTO OpraHy.

Mix THM, 33 3aKOHOM HaBITh Oe3CIipHe BU3HAHHS IIEBHOI iHpopMarlii ciry»00BOFO i HABITh TAEMHOIO 200 KOH-
¢bineHmiHHO0 nane61 HE O3Hayae, 110 BOHA He Mo)ke OyTH HaJaHa JJIs BUKOPUCTAaHHS KOHKPETHil 0cobi. Baxkimmso
PO3YMITH, IO BiNOBITHICTh OJHOMY 13 3a3HAYCHHX BHIIE ITyHKTIB HE CTBOPIOE 0OOB’SI3Ky aBTOMATHYHOTO BiIHE-
ceHHs iHdopMarii 1o oOMexeHoi. Binrak, He Moxe OyTH BiZIMOBJICHO y JIOCTYII 0 iH(GOpPMAIIiT TUIIIe TOMY, 110 Bij-
MOBiTHMI BT iH(OpMAIIi] BKIIOYEHO A0 MEPeNiKy BiJOMOCTEH, SKi CTAHOBIIITE CIyk00BYy iH(opmartito. Hopmarus-
HUH aKT BKa3ye, 10 Y pa3i CycniIbHOI MOTPEOH Y IIMX BIAOMOCTSAX BOHM TaKOX MOXYTb CTaTd MyOJi4HO TOCTYITHH-
MU: Yy KOXXHOMY BHUIIaJKY, KOJU KOHKPETHIH 1H(popMaLii HaTaeTbesl CTaTyC « IS CIy)KOOBOTO KOPUCTYBAaHHS, PO3-
TOPSITHUKOM iH(popMaIiii 000B’SI3KOBO Ma€ 3aCTOCOBYBATUCS TaK 3BaHHH «TPUCKIAJTOBHHA TECT». 3MICT HaHOI IPo-
[eIypH JaBHO BH3HAUCHHUN Ta YCTAJICHUH, Y TOMY YHCII 1 Y MDKHAPOTHHUX MPAaBUIIAX, SKi PEryIIOI0ThH CIIPaBeINBUI
JIOCTYT 0co0M 710 iH(OpMAITii, [0 Ma€e CYCIUTLHUM iHTepec. 3aCTOCYBaHHS «TPUCKIIAIOBOTO TECTY» MOBUHHO 3]IiHC-
HIOBAaTUCh TaKUM YMHOM: 1) BCTAHOBJIEHHS BiJIIOBiAHOCTI OOMEXEHHs JOCTYIy A0 3aluUTyBaHOi KOH(iAeHIiHHOT
iH(dopMalii oqHOMY 13 3aXHIIEHUX IHTEPECiB; 2) BCTAHOBJICHHS MOXIIMBOCTI 3aBJaHHS iICTOTHOT IIKOAU IIUM iHTepe-
cam; 3) MOpIBHAHHS i€l MOTEHIIHHOI KO 3 MPAaBOM I'POMAJCHKOCTI 3HATHU IF0 iH(popMaIito. SIKio mkoaa He
nepeBaxkae CyCHUIBHAN 1HTepec B AOCTYIN A0 iHpopmallii, To oOMexeHa iHpopMallis Moxe OyTH PO3roJoIicHa 1
JIOCTYTI JI0 Hel He Moxe OyTr oOMexxeHui. Komu i yac po3misay cripaBu B Cyii Oyjie 3’ sICOBaHO, IO BiJIMOBIISIOYH
y 3aJI0OBOJICHHI 3aluTy Ha iH(OpMAIlilo PO3MOPSIIHUK HE 3aCTOCOBYBAaB «TPHCKIAJIOBOTO TECTY» a00 3aCTOCYBaB
HOTO0 JIMIlle 9YaCTKOBO, TO II€ HE € MiJICTABOIO [T BU3HAHHS TAKOi BIJIMOBH PO3MOPSIIHUKA MPOTUIIPABHOIO. Alle CyIl
y TakoMmy pa3i Moxe 3000B’s3aTH pO3MOpsAHMKA iH(pOpMalii MOBTOPHO PO3MIAHYTH 3alUT 1 HaJaTH Ha HBOTO
0oO0rpyHTOBaHy BiJIOBiJb 13 3aCTOCYBaHHAM «TPUCKJIAIOBOIO TECTY» BIAMOBIAHO 0 YaCTHHU JAPYroi CT. 6 3aKoHy>.

OTxe, TINBKA MICIS 3aCTOCYBaHHS «TPUCKIAIOBOTO TECTY» IOIyCTUME OOMEKEHHS JOCTYILY JO ITyOIiaHOL
iH(opmarlii, 3a60poHa Ha MOUIMPEHHS SIKOi BCTAHOBJICHA Ge3M0CepeIHBO 3aKoHOM. BinMoBa y 3a/10BoCHHI 3aUTy
Ha IH(OpMaILio OBHHHA OyTH MOTHBOBAHOIO, TOOTO y BIZIMOBI PO3MOPSHKK iH(pOpMALLii 30608’ s3aHMiA 0OTPYHTY-
BATH HASBHICTE IMiICTAB OOMEKEHHS Y IOCTYII, AKi CTAHOBIIATE 3MIiCT «TPHCKIIAIOBOIO TECTY». ¥ 1bOMY CEHCI Bifl-
MOBa € OOIPYHTOBAHOIO TIIBKU TOAI, AKILIO PO3IMOPSIIHUK YITKO BKa3ye, SIKOMY Came 3 IHTepPECiB 3arpoKye pO3roJio-
IICHHs 3alUTyBaHOi iH(pOpMAIil, B YOMY IOJITa€e iCTOTHICTH INKOAW IIMM iHTepecaM Bij ii pO3roJOMICHHS, YOMY
TIIKOJIA BiJ] ONIPHJTIOHEHHS Takoi iHGopMaIlii epeBakae MpaBo IPOMaJICHKOCTI 3HATH 110 iH(POpMAIlito B iHTEpecax
HaIlOHAJIBHOT Oe31eKH, EKOHOMIYHOTO OOPOOYTY UM NpaB JIFOAWHU. [HaKIIIe KaXKydH, SKIIO HABITh PO3IIOPSTHUKOBI
BaJIOCs O TIOKA3aTH, IO PO3TONIONICHHS iH(opMaIlii Moxe 3aBIaTH CYTTEBOI IIKOAM JICTITUMHIN 1Tii, iHQOpMAITis
OJTHAKOBO TiAJISITa€ OMPHITIOHEHHIO, SKIIO CYCHiJIbHA KOPUCTH Bij i1 pO3TOJIOIICHHS MepeBaxkae mkoy. Hanpuknan,
neBHa iHQopMalis Moke OyTH IPUBATHOIO 32 TIOXOPKEHHIM, ajie BOAHOYAC PO3KPUBATH JaHi 100 BHCOKOTO PiBHS
KOPYIILii B ypsiai. ¥ TakuX BUIAAKax IIKOAA JETITUMHIN L1l MOBUHHA OyTH MOPIBHSAHA 13 CyCHUIBHUM iHTEPECOM B
OTIPIJIIOHEHHI ITUX BimoMoctei. Tam, A€ cycriabpHU iHTepec mepeBaXkae, 3aK0H OBUHEH 3aXHUIATH OIPIITIOTHEH-
Hs iH(popMarii4.

JoTpuMaHHs BKa3aHUX BHUIIE BUMOT € 000B’I3KOBHM Y IEMOKpaTH4IHil gepskaBi. OqHaK yKpaiHCBKi po3mopsi-
HUKH B3arajii He MepelMaroThCsl TAKUMH CKJIAJHUMHU MTPABOBUMH TOHATTSIMH, K «TPUCKIIAJOBUI TECT», a BIIMOBY
y JOCTYIIi, AKIIO KOJUCH i OOTPYHTOBYIOTh, TO JIMILE THUM, IO OCOOMCTO BBaXKalOTh 1H(OPMAIIO 3aKPUTOIO IS
o3nariomiieHHs. J{o nmpuknany Bigmosinad y cripasi Ne 800/333/17 3a mo30BOM Ipo BU3HAHHS HE3aKOHHOK BiIMOBHU
HaJaTH NyOnivHy iHpopmanito — Buia kBamidikariiiiHa KoMicis cy/iiB YKpaiHu B3arajii y mporieci i J0CcyaoBii
MIEPEITUCI]i HIKOJIM HEe CTaBHMB TaKi CKIIQJHI OI[IHOYHI MHUTAaHHS Ha PO3MIAI, a CIIOBOCIIONYUYEHHS «TPHUCKIAIOBUN
TECT» JKOJHOTO pasy He BHKOPHCTOBYBAIIOCSH, HE KOMCHTYBANIOCS |H SIKOCH apryMeHTyBanocs. Bero pobory mono
O6rpyHTyBaHH$[ HEapryMEHTOBAHUX 3allepeueHb MPOTH MO30BY 3aMiCTh BiAmoBigaya 3poOuB BepxoBuuii Cyn.
VY Takuit cnoci6é cyZoBUil OpraH MOPYIIWB HU3KY MPUHIMIIIB CIIPABEJIMBOTO CYIOYHMHCTBA, TAKUX SIK OE3CTOPOH-
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HICTb, PIBHICTb CTOPiH, MOOY/IOBA BEPIUKTY BUKJIFOYHO HA ITiJICTaBi OKa3iB TOIIO. /[0 IbOTO CITij] TAKOXK JIOAATH, IO
TMPABUJIO TPO «TPHCKIA/IOBHIT TECT) BUMArae He JIHIIE 3a3HAYCHHs MPaBOBOT MiICTABH JUIsl OOMEXKCHHS iHpopMArii
y AOCTYyIi (HalpHKIIaM, 3arpo3u anpMMaHH;I aBTOPUTETY 1 HEYIEPEIKEHOCTI MPaBOCY/Is), a i apryMEeHTOBAHO
O6rpyHTyBaTI/I 1 TaKMM YHHOM JI0Ka3aTH 1i. SIKIIo BiANOBIfaY LbOTO HE POOUB i HE 30MPaBCs POOUTH, TO Lie TIOBUHEH
OyB 3IIHCHUTH Cya, KU Yy JaHOMY IPOIIECi BUCTYIaB y poiii Horo agBokara. Hacripaai s>komHOTO OOTpYHTYBaHHS
3arpo3u JepKaBHOMY YIPaBIIIHHIO, HE KaKydYd BKE IO 11 MEpeBUIIEHHS MYONIYHOTO 1HTEpecy BiJ BIIKPUTTS
iH(popMairii, y KoOMeHTOBaHOMY pimeHHi Bix 8 srororo 2018 p. y cnpasi Ne 800/333/17 nemaes. 1 mepenoBcim Tomy,
10 Horo 00’ €KTUBHO HE iICHYBAIO.

TakuM 4UHOM, OfHA i3 BaXKIMBUX MpoOIieM, OB sI3aHa i3 3a0e3MeueHHIM IIpaBa IPOMaisH Ha JOCTYI J0 IMy0-
Ti9HOI iH(OopMAIlil, — e HasBHICTb Ta IIUPOKE HEMPABOMIPHE 3aCTOCYBAHHS rprQiB 0OMEKEHHS JOCTYITY 0 iH(Op-
Marrii. Tox KpiM HETOJIKIB 3aKOHOIABYOTO 3a0e3MeUeHHs MpaBa Ha JIOCTYI JI0 iHpopMaIlii icHyrTh TpoOIeMH HOTo
3aCTOCYBaHHsI, a TOUHIIIE — rpy0e MOopyIIeHHsI IPABOBUX HOPM, sIKe, K MTOKa3y€e MPaKTHKA, Y OLTBIIOCTI BUNIAJIKIB €
0e3kapHIM. AJDKe ToAiOHEe HEXTYBAHHS OCHOBOIIOJIOKHUMH IpaBaMy IPOMaJIsH, 3a3BHYAH, MATPUMY€ETHCS HAIlO-
HAJIBHUM NIPABOCY[AAM, B YKpaiHi IPOJOBXKY€E iCHYyBaTH CyJ0Ba BUOIPKOBICTb Yy CIIpaBax, JIe CTOPOHOIO € Cy0’ €KT
BJIaJHUX [TOBHOBAXKEHb.

Mix THM, HaJIe)KHA Ta CIPABEJINBA MIPAKTHKA B KOMEHTOBAHIN IAPHHI HaIpaIlbOBaHA Ta YCIIIITHO 3aCTOCOBY-
€TbCsT €BPOIEHCHKAM CYIIOM 3 TIpaB TIOAMHY. BiH HEOJHOPa30BO HATONOIITYBaB HE HEOOXITHOCTI BHKOHAHHS IIPABHII
3a0e3IeueHHs PeXXUMY IPUBATHOCTI, 3 ypaXyBaHHSAM IHTEPECiB HAI[IOHAIBHOT, TPOMaICHKOT UM 1HAMBITyaIbHOI 0e3-
HEKH, IS JOCATHEHHsI e()eKTUBHOCTI i IMICHOCTI MPOoIecy NPUHHATTS pillleHb BIa 010, 30epeKeHHsI KOMEepIiHHOT
TAEMHUI Ta IHIINX KOH(IICHUIHHUX BigoMOcTeH, O0e3 MOpYyLIICHHS] OCHOBHHUX iH(OPMAIIHUX CBOOOI IPOMAsH.
OO00B’A3KOBUMH €JIEMEHTaMH Ul MPAaBUIILHOTO 3aCTOCYBaHHS TPUCKIAZ0BOrO TecTy 3a nosuuieto €CILI maroTs
OyTu Taki: iHpopMallis MOBUHHA MAaTH BIIHOLIEHHS JO JIENITUMHOI METH, NepeadayeHoi 3aKOHOM; ONPHIIIOAHEHHS
iH(popMallii TOBHHHO 3arpOXKyBaTH CIIPHYMHEHHSAM CYTTEBOT IIKOIW BKa3aHIi JICTITUMHIA METi; IIKOJA, Ky MOXE
OyTH 3aItoJIiTHO BKa3aHiii METi, Mae OyTH BaroMiIlorw, HiX CyCIUILHUK iHTEepec B oTpuMaHHI iHpopMmarii. [le o3Ha-
qae, 1m0 iH(popMaIlis TOBUHHA OyTH BiAKPUTOIO 32 KOHKPETHO IPONMCAHUMH B 3aKOHI BUHATKAMH, SKi MalOTh OIH-
CyBaTHCA IOCUTh BY3bKO, a0M YHUKHYTH BKJIIOUEHHS J0 HUX Marepiaiy, SKMi HACIpaB/i HE NIKOTUThH JICTITHMHUM
iHTepecaM. BUHATKY MOBUHHI 06a3yBaTucs Ha 3MiCTi KOHKPETHOTO JOKYMEHTA, a He Ha HOro HaJle)KHOCTI 10 TIEBHO1
KaTeropii. BUHATKH TakoX MyCSTh BPaxOBYBaTH TEMIOPAIbHUHN aCIEKT, 30KpeMa BOHH ITIOBHHHI IIPUITHHATH CBOIO
Iif0, KOJIM 3arpo3a SIKOMYCh HaIlllOHAIEHOMY iHTepecy IULTXOM ONPUITIONHEHHS JOKYMCHTA IPUITHHUTLCS.

Ane 3a0e31medeHoCTi 0OMeXeHb B 1H(GOPMAIITHOMY JOCTYII HASBHICTIO JIETITAMHOT METH IlIe HE JOCTATHHO.
Ha namnuii opran mokyiagaeTbcs 000B’SI30K JJOBECTH, IO BIAKPUTTA iH(OpPMAII] 3aBAaCTh iICTOTHOT IIKOJH OXOPO-
HIOBAaHOMY IpaBy uM iHTepecy. [Ipu oMy BKa3aHa IIkoga Mae OyTH CYTTE€BO OiNbIla, HiX MO3UTUBHUM e(deKT Bif
OTIPIJTIONHEHHS MyOIiuyHUX BimoMocTed. Po3B’si3aHHs MOAIOHOTO 3aBAaHHS He 3aBKAu mpocTe. CKaxxiMo, pO3rojo-
meHHs iH(opMalii npo HU3bKUN piBEHb KOMIIETEHIIi], KOpYMLiiHI METOIN IiSIBHOCTI CY[JIiB MOXKE HECTH 3arpo3y
perryTanii HalioHaJIBFHOI CHCTEMH TIPABOCYIIS, aJie, Pa30M i3 THM, IIe TOTTOMOXKE O3T0POBHUTH CyNiBHUIITBO, TIOCHIUTH
e(exT npaBo3acTocyBaHHs. ToX JOCHTh BOKIMBUAM € JIOCATHEHHS HEOOXiTHOTO CYCITUIBHO 3HAYMMOTO OallaHCy TpH
3aificHenHi moAioHux oriHok. €CIIJT Haromomye, Mo 3a JepKaBoro MOBHHHA 30epiraTucs MeBHa CBOOOAA pPO3CyLy
CTOCOBHO BCTAHOBJICHHSI BKA3aHOTO CIIPAaBEUIMBOTO OajlaHCy MIiX BiITIOBITHUMH I'DOMAJCHKUMH Ta HMPUBATHUMH
iHTepecamy, SIKi cynepeuars oAuH iHmoMy. OfHaK Taka cBOOOAa PO3CYRy CYIPOBOMXKYETHCS €BPONEHCHKUM HAIIIS-
JoM, 1 11 pamMKH 3a5exaTb BiJl XapakTepy ¥ 3HaYMMOCTI MOPYIIEHUX 1HTEPECIB, a TAKOXK CEPHO3HOCTI BTPYUaHHSO.

3 MOBENEHOTO JTOCIIHKEHHS MOXKHA 3pOOWTH MeBHI BUCHOBKH. CBOOOAa iH(popMaIlii TOBHHHA BBaKATHCS
OCHOBHOIO PYIIIHHOIO CHIIOIO JIEMOKPATHYHOTO TIOCTYITY HAIO1 Jiep kaBH. BTiMm, 11e He 03HaYa€ BIIKPUTOCTI ycix 6e3
BUKITIOUEHHS iH(pOpMaLitHUX pecypciB AepikaBu. ADKe BOHH 9acTO TapaHTYIOTh HAI[lOHAJIBHY O€3MeKy, CYCIiIbHI
I[IHHOCTI Ta HEIOTOPKAHHICTh NpaB (izuyHMX 0cib. BiaTak, y CycHiIbCTBI HEOAMIHHO BUHHUKAE MEBHUI KOHQIIIKT
MDXK MPHUBATHUMHU 1HTEpECaMHM KOHKPETHUX CyO’€KTIB Ha HEAOTOPKAHHICTH iH(opMauii Mpo iXHIO BIAIHY Iisiib-
HICTh, MEPCOHAJIbHI JaHi Ta iHIOI KOH(iAeHUiiiHOT 1HpopMaLii 1 MyONiYHUM 1HTEpEeCOM y JOCTYMi IO COLiaIbHO
3HAUUMHX BizoMocTeH. {71 BUpIIeHHs BKa3aHOTO KOH(MITIKTY YHHHE 3aKOHOIABCTBO Ta IPABO3aCTOCOBHA IIPAKTUKA
MYCSTh HalpalfOBaTH KOHIENITYaJIbHUN OaaHC IIPH PEryIIoBaHHI BKa3aHUX BITHOCHH. 30KpeMa, BTAEMHUYEHHS Ta
HEPO3ToJIoNMeHHs iH(pOopMaIlii TOBUHHO IPYHTYBATHCS Ha MOCTIIOBHOMY PO3IIISAL Ta OIIHIN BCiX HAJIG)KHUX 00CTa-
BHUH KOHKPETHOI CIIPaBH.

MaeMo KOHCTaTyBaTH, 10 CHOTOJHI B YKPAIHCHKUX peanisx Oyap-ska iHpopMalid, 1mo nepedyBae y nepiKas-
HOTO OpraHy, MOK€ CTaTh KOH(DIACHIIIHO0 3aB/IsSKY PIIICHHIO KEPIBHUKA IIEOTO OPTraHy, PO [0 B KPAILIOMY BUMA/I-
Ky PO3IOPSIHUK JaHUX BHIAE SKECHh PO3IOPSIKSHHS, 0COOIUBO HE IMepeiMarourch THM (hakToM, 1o iHdopMmaris,
BiJTHECEHA HUM JI0 OOMEXKEHOT, HE € TAKOIO 3a CYTTIO, IT03asK HE BIAMOBIIa€ KPUTEPIsIM, BKa3aHUM Y CT. 6 CIleIiaib-
HOTO 3aKoHY. Takoxk Hapasi abCOTIOTHO HE BUIPABIAHO CYTTEBO PO3LIMPHBCS 00CAT iH(pOPMAILii, TKa 3aCEKPEIy€ETh-
csi. TakuM 9MHOM, OJMH 13 3aXO/iB, CIIPSIMOBAaHMX Ha BUPIIICHHS NpoOIeMH, NTOB’A3aHOI 3 HEIPaBOMIpHUM oOMe-
JKCHHSIM IIpaBa TPOMASIH Ha TOCTYII 10 MyOuivHoi iHpopMarlii, me HOPMaTHBHE YHOPMYBAHHS 3aCTOCYBAHHS oOme-
KyBallbHUX TPUGIB pocTyry J0 iHpopMmaii. 3a mopyuieHHs NpaBuiI B Wil LaphHi MOBMHHA 3aCTOCOBYBATHCS
OUBLIFHA BIINOBITANBHICT Y BUNISAAL IITpady.

1 Maxarontok FO. Peanizaris npasa ua gocryn 1o ny6iiusoi inpopmanii y cdepi exonorii. HanuoHansHbIH 10pugndecKkuii sxyp-
HaI: Teopus u npakruka. 2015. JIexabps. C. 89.
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Pe3rome

Tyiigan I1./]. IIpaBoBi 3acagqu o0Me:KeHHs NOCTYIY 10 myO/aiuHoi iHdopmamii.

CrarTs NpUCBSYCHA aKTyaIbHUM NHUTAaHHSIM PEalbHOTO 3a0e3MedeHHs 3MiHCHeHHs iHPOPMAIIfHUX MpaB Cy0 €KTiB Ha BUILHHUM
JOCTYII 10 iH(pOpMaLii, 110 CTAHOBUTH ITyONiYHUI iHTepec. B po6oTi aHaIi3yeThCst 3MIiCT YKPATHCHKHX 3aKOHOABYMX TPE3yMIILii Bif-
KpHTOCTI IyOriuHo1 iHpopmartii. CTaBUTECS cepiio3Ha npobiieMa, OB’ 13aHa 3 HEHaIE)KHIM BUKOHAHHSM ITyOIIYHUMH pO3IIOPSIHUKA-
MU iHpOpMaIlii TpUNHUCiB 3aKOHY PO iH(popMaIiitHy cBoOOLy. BU3HAaUeHO WiTKUI NepetiK miACTaB I BiTHECCHHS BiJOMOCTEH 10 pO3-
psiny oomexxenux. Kpim Toro, 3po0ieHo BUCHOBOK, 1110 HaBiTh Oe3cIipHe BU3HAHHS MEeBHOI iH(opMaii ciyK00BOIO i HaBITh TAEMHOIO
a0 xoH(pineHNifHOO Kanebi He 03HaJae, 0 BOHA HE MO)ke OyTH HaJlaHa JUIs BUKOPHCTaHH KOHKPETHIH 0c00i. AHAJI3YIOTECS CHTYa-
1ii, KoM pPO3MOPSAHUKN iHPOpMamii 000B’I3KOBO MOBHHHI 3aCTOCOBYBAaTH TaK 3BAaHMH «TPHCKIagoBHH TecT». HaBeneHi o3Haku
HAaJIC)KHOI Ta CIPaBe/UINBOI IPAKTHKKA B KOMEHTOBAHIH LIapHHi, 1110 3aCTOCOBYETHCSI €BPONEHCHKUM CYIIOM 3 MPAB JIOJUHH.

KorouoBi cioBa: BinkpuTHil noctyr, my6niuHa iHopmMaris, KoH(iIeHIiHI BiIOMOCTI.

Pe3iome

Tyiiean I1./]. IIpaBoBble OCHOBBI OIPAHUYEHHUS AOCTYNA K My0Ju4HON uHoOpMauu.

CraTbs [IOCBAIIIEHA AKTyaJIbHBIM BOIIpOCaM pE€aJIbHOT'O obecreyeHus OCYHICCTBJICHUA I/IH(I)OpMaLII/IOHHbIX npaB Cy61)e](TOB Ha
CBOOOIHBIIN OCTYT K MH(OPMaNNH, COCTaBISIONIEH MyOInIHbIA HHTepec. B paboTe aHanmsupyercs cofepskaHue YKPanHCKUX 3aKOHO-
JaTeIbHBIX MPE3yMIIIHI OTKPHITOCTH MyOnmaHoi nHpopmanun. CTaBUTCS cephe3Hast mpobieMa, CBI3aHHAs ¢ HEHaICKAIUM HCIION-
HEHHEM MyOIIMYHBIMU PACTIOPSAUTENSIMU HH(OPMALINK IPEANUcaHui 3akoHa 00 nHdopManrnoHHo cBo6one. OnpeneseH YeTKui nepe-
YeHb OCHOBAHHMI JIsI OTHECEHHUS CBEJCHHUH K pa3psy orpaHHYeHHBIX. Kpome Toro, B pabote caenaH BBIBOA, YTO Aaxke OeccriopHOe
TpU3HAHHUE ONPEAEICHHON MH(OPMAIMU CITyXeOHOH, CeKPEeTHOH MiIH KOH(MACHIINATBHOH, OTHIOAh HE O3HAYAeT, YTO OHA HE MOXKET
OBITh MPEIOCTABIICHA JJIsl UCIIONB30BAaHUs KOHKPETHOMY JIMILY. AHAIH3UPYIOTCS CUTYallMH, KOTja pacrnopsauTenn HHdpopmanun ods3a-
TEJBHO JOJKHBI IPUMEHATH TaK Ha3bIBAEMBIN «TPEXCIIOKHBIM TecT». IIpuBeieHbl MpU3HaKU HaUIeKallled U CIIpaBelIMBON IPAKTUKH
B KOMMEHTHPYEMOi1 00macTu, mpuMeHsemMoii EBponelickum cynoM 1o mpaBaM 4eloBeKa.

Ki1ioueBble ¢JIOBA: OTKPBITHINA TOCTYTI, l'[y6J'lPl'—lHa${ uHpopMmanusi, KOHQUACHIIMATBHBIC CBEICHHUS.

Summary

Petro Guyvan. Legal basis for restricting access to public information.

The article is devoted to pressing issues of real ensuring the exercise of subjects’ information rights to free access to information
of public interest. It is emphasized that the proper organization of the turnover and the legal protection of the transparent dissemination
of information are the basic foundations for achieving the goals of the socio-economic and cultural development of the country, impro-
ving the quality of life. After all, the ability of each member of society to obtain data on public relations in the society guarantees the
strengthening of a single information space, minimizing various negative manifestations in the activities of the authorities, such as
abuse, negligence, corruption.

The content of Ukrainian legislative presumptions of openness of public information is analyzed in the paper. As a general rule,
such information is open. Exceptions to this rule are laid down by law, in particular, the types of information that may be restricted —
confidential, classified and proprietary information, and a set of requirements that are compulsory to restrict access to such types of
information. The stated restrictions on the turnover of certain data are quite weighted, they can only take place when the fundamental
principles of the state and national security, inalienable fundamental human rights, are affected.

There is a serious problem related to the misapplication of information by the public stewards of the information law require-
ments. Examples are given where state and local government officials make every effort to conceal their activities, thus concealing their
mistakes, and often abuses. This is accompanied by their support from national judiciary. The normative and practical principles of
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organizing the public activity of the authorities regarding compliance with the law in limiting access to classified, confidential and offi-
cial information are considered. A clear list of reasons for attributing information to the category of restricted persons is defined. It also
examines the essence of the legislature’s basic democratic approach whereby any possibility of restricting access to information can
arise only when the restriction is made solely in the interests of national security, public order or the protection of the rights of others;
disclosure of information may cause significant harm to those interests; the harm of disclosing such information outweighs the public
interest in obtaining it. It is emphasized that the law indicates the mandatory presence of a set of these features.

In addition, the paper concludes that even the indisputable recognition of certain information as official or even secret or confi-
dential does not mean that it cannot be provided for use by a specific person. Information cannot be denied only because the relevant
type of information is included in the list of information that constitutes business information. In the case of public need for this infor-
mation, they may also be made publicly available: in each case where a particular information is given the status of “official use” of
the information manager, the so-called “three-part test” must be applied. The content of such testing and its specific manifestations are
analyzed. The refusal to satisfy the request for information must be reasoned, that is, the refusal of the information manager is obliged
to justify the existence of grounds for restriction in access, which constitute the content of the “three-part test”. The following are indi-
cations of good and fair practice in the commentary field applied by the European Court of Human Rights.

Key words: open access, public information, confidential information.
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YHI®IKALIA KONI3IMHUX HOPM Y C®EPI CNAOKOBUX BIAHOCUH

HocTranoBka npodaemu. Haiibinbi 1i€BUM i1HCTPYMEHTOM IPAaBOBOIO PETYIIOBAHHS CIAJKOBUX BIAHOCHH Y
MDKHApOJHOMY PUBATHOMY IpaBi, OKPIM IHIIIMX BHIIB JKEPEII, € MKHAPOJIHI JoroBopu. Ha choromHi Mi>kHapoIHi
JIOTOBOPY 3aJIUIIAIOTECS 9H HE €AMHUM B YKpaiHi HaliG1LIbII ePeKTHBHIM CIIOCO60M yqunKauu HOpM y cepi cnan-
KYBaHH, 1110 JI0TIOMArae yCyHyTH PO30DKHOCTI SIK MiXK MaTepialbHUMU, TaK 1 MiXK KOJI31HHUMH HOpMaMH JIEpXKaB y
na”iit cdepi.

AmHaJji3 ocTaHHix gocaigkeHb i myoaikaniii 3 1aHol Temu. [TuranHsam yHidikauii HopM y cdepi criagkoBUx
BITHOCHH B MDKHapOJHOMY MPHUBAaTHOMY MpaBi NPUAUIIN yBary psiji yKpaiHCbKUX Ta 1HO3EMHHUX BUEHHUX, TaKHX,
Hanpukian, sk: M.1. bpayn, I'B. T'anymenko, I.I". I'etbman-ITaBnosa, H.I'. Binkosa, I'K. Imutpiera, A.C. JloBrepr,
0.0. Kapmasa, B.I. Kucins, JLA. Jlyan, LI Mensenes, H.B. Opnosa, A.A. Py6anos, A.A. Crenaniok, B.JI. Tou-
cTHX, €.1. (I)ypca C.A. (Dypca AT XaanypﬂH Ta iH. [Ipore B HayIi mIe 3aMUIIAE€THCS YMMANIO MTaHb, SIKi TIOTpe-
OyIOTh JTOCIIJDKEHHS Ta € aKTyaJbHUMH 1 HAa ChOTOJIHI.

Mera crarTi. BusHauutu NOHSATTA Ta MpaBOBY NpUpOAY YHidikalii B MiXNKHAPOAHOMY MPUBATHOMY IPaBi.
[IpoanainizyBaru 3MiCT HOPM MIKHAPOIHHUX JOTOBOPIB Ta BUSHAYUTH MiClle, SIKe BOHHM 3aliMatOTh cepel IKepe Mixk-
HApOJHOTO TIPUBATHOTO IpaBa y BPETYIIOBaHHI BIIHOCHH MDKHApPOIHOTO CIAJKyBaHHS. BuokpemMutn mpooieMu
KOJI3IHHOTO PETYIIOBaHHS MIXHAPOAHHX CIHAJKOBHX BIIHOCHH B MIKHApOIHUX JIOTOBOPaX Ta 3alpOIOHYBaTH
IIISIXH X BUPIIICHHS.

Buxknan ocHoBHOro Marepiany. CriazkoBi BITHOCHHH, YCKIa{HEHI iHO3EMHHUM €JIEMEHTOM, 3a CBOIM XapakxTe-
POM € CKIIQJIHUMH, OCKUTBKH 3aBXK/IM TIOB’s3aHi 13 MPaBONOPsAKaMHU ABOX ab0 OuIbIIe AepikaB. A 1ie, B CBOIO Uepry,
MPU3BOAUTD JI0 MOSIBH MPOOJIEM IX HaJEeKHOTO MPABOBOTO PETYIIOBAHHS.

Cy0’€exTH CIIaKOBHX BiTJHOCHH, SIK MPABUIIO, CTUKAIOTHCS 3 TPYIHOIIAMH, TIOB’SI3aHUMH 13 BHOOPOM Marepi-
AJBHOTO IPaBa, SKE Ma€ 3aCTOCOBYBATHCS JI0 TIPABOBIAHOCUH Y cdepi criaakyBaHHs. CaMe Koii3iiiHI HOPMH 1 € TUM
THCTPYMEHTOM, SIKHH Ma€ CBOIM 3aBJIaHHSM BH3HAYUTH, IIPABO SKOi Eep>KaBU OyJie 3aCTOCOBHHM JIO ITPHBATHOIPA-
BOBHX BITHOCHH 3 iHO3eMHHUM eneMeHToM. [IpoTe 3a 3micToM Komi3iitHi HOpMH y cdepi CIaaKyBaHHS iHO3EMHHX
JiepKaB Pi3HATHCA, 00 K BOHU B3aralli BiJICyTHI, a 1ie, B CBOIO 4epry, BKa3ye Ha nmoTpedy B yHi(ikalii Takux HOpM
Ha MDKHapOIHOMY PiBHI.

BincyTHICTh €IMHUX KOJI3IMHUX HOPM CIIAJKYBaHHS Ta 30Ty 3 KONI31IHHIMH HOPMaMH 1HIIUX MPAaBOMOPSJIKIB,
Ha TyMKy M. BpayHa, Moe IpHU3BECTH JIO TOTO, IO 0c00a BTPATHTh MPaBo craakyBard. [Ioku He icHye eTMHOT CHC-
TEMU KOJNI31HOTO TpaBa, A0JIA KOKHUX MMPABOBITHOCHH IiJ/TA€THCS BUMAIKOBOCTI. PI3HOMAHITTS KOMi3IHHUX HOPM
3aBJla€ yJapy cydacHiil mpaBoCBioMOCTil.

Ines ywidikamii Komi3iiiHUX HOPM 3apoauiacs 1e Hanpukinii XIX cT. gk Teopis yHiBepcamicTi. [Ipote i Ha
CHOTOJ/IHI BTUTUTH 1eH 3aayM He Baanocs. HeonHo3HayHi MOMISAM BUEHUX MOXKEMO CIOCTEPIraTd i o0 MUTaHb,
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