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V/IK 343.137.4

J.A. IHEBYEHKO, Xapkipchkuii Hamiona-
neHUN niegaroriunui yaiBepeutet imeHi I'.C. Cko-
BOpPOIHU

TEOPETUKO-IIPABOBUI
AHAJII3 JISIJIBHOCTI CYY
3 PEAJIIBALII NPUHIIUITY
THAUBILILY AJIBALIT
MMOKAPAHHS [IPU
MPU3HAUYEHHI IOKAPAHb

Knrouosi cnosa: inousioyanizayis nokapanus, pea-
i3ayis npuHyuny iHOUGIOyanizayii NOKapauHs

AKTYyaJlbHICTh JOCTIKEHHS TOJSrae B MOT-
peOi ToCTiKeHHs AISUTBHOCTI Cyy 3 peanizarii
NPUHIMITY IHAMBiAyalizalii TMOKapaHHS IpH
MpU3HAYEHHI OKapaHHsA. MeToro TOCIIKEHHS €
PO3’sICHEHHS TPOOIEMH ISUTBHOCTI Cy/y 3 peati-
3allii TPUHIMNY IHAWBiAyali3aiii TOKapaHHS
IpY MPU3HAYEHHI TOKapaHHs, IPEeIMETOM — pea-
Ti3alisi IPUHIIMITY THAWBITyami3allii MoKapaHHs.

3rinno 4.1l cr.124 Koncruryuii Ykpainu Tta
4.1 c1.1 3akony Ykpainu «IIpo cymoycrpiii i
CTaTycC CyIIIB», IPaBOCYAIS B YKpaiHi 31iCHIO-
€TbCS BUKIIOYHO CYy/1aMH, YTBOPEHHUMHM BiIIOBI-
JHO JI0 3aKOHY, JleneryBaHHs (yHKUid cyniB, a
TAKO MPUBJIACHEHHS LUX (QYHKIIN HIIMMHU Op-
raHamH 1 [OCaJIOBISIMU HE JOIyCKaeThcs. Bumo-
ra npo 371HCHEHHs MPaBOCYAJS JIHIIE CYA0M Bi-
nobpaxena i1 B cr.15 KIIK VYkpainu, B skiii
HaroJIONIy€eThCs, 110 TUTBKU 32 BUPOKOM CYyAY 1
BIJIMOBITHO 70 3aKOHY 0co0a Moke OyTH BHU3Ha-
Ha BUHHOIO Y BUMHEHHI 3JI0YMHY 1 MiJlaHa KpHU-
MIHAJIBHOMY ITOKapaHHIO.

Came Ha Cyau TMOKJIAQNAETbCs BCS IMOBHOTA
BIJIMOBIJAJIFHOCTI 32 MpPaBUJIbHE MOCTaHOBJICH-
HS pillleHb Yy KpUMiHAJIbHUX cipaBax. [Ipu pos-
ISl KpUMIHAIBHUX CHOpPaB CyJl Ma€ YiTKO J0-
JepKyBaTuch  3akpimieHoro y 4.l c1.62
Koncturynii YkpaiHu, NpUHIMITY HpPe3yMIILii
HEBUHYBATOCTI, 3TIHO 3 SIKUM 0c00a BBaXKA€Th-
Csl HEBUHYBATOI0 Y BUMHEHHI 3JI0YMHY 1 HE MO-
ke OyTH MmiIJaHa KpUMIHAJIbHOMY MOKapaHHIO,
JOKH il BUHY He Oy/e J0BEICHO B 3aKOHHOMY
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NOPSAJKY 1 BCTAHOBJICHO OOBHHYBAJIbHUM BUPO-
KOM Cy1y.

Icuyroua B KpuminansHOMy Kojekci YKpaiHu
cUCTeMa MOKapaHb NOOY/I0BaHA 3 ypaxyBaHHSIM
TSDKKOCT1 OKPEMUX MTOKapaHsp, 110 i1 yTBOPIOIOTb.
VYci BuaM oKapaHb po3MillleH] B 3aKOHI B TIEBHIM
CYBOPO BH3HAYEHI MOCHIIOBHOCTI BiJ MEHII
TSDKKOT'O /10 OUTBII TSYKKOTO, 1110 € 03HAKOIO CHC-
Temu mnokapanb. IlofiOHe po3ramryBaHHsS BHIB
MOKapaHb J1a€ 3MOT'Y CyAy OUIBII YITKO BU3HAYATH
BIIHOCHY TSDKKICTh IOKapaHb, 1[0 MA€ 3HAUCHHS
HE TUTBKH MPH 3aMiHi OKAPAHHS 1HIIMM BUJIOM Y
nopsaky cr.69 KK abo #oro HeBinOyTO1 yacTUHM
(ct.82, 86 KK), ane it npu BUOOpi mpaBuil CKia-
JIaHHS TIOKapaHb 3a CYKYIHICTIO 3JI0YMHIB 1 CYKY-
IIHICTIO BUPOKIB, OCOOJMBO MpH MOTJIMHAHHI
MEHII CYBOPOTO MOKapaHHs OUIbII CYBOPHM.

Crnig HaroJIOCHUTH, 1O JI0 HEJIAaBHBOTO Yacy y
BITUU3HSHOMY KpPUMIHAJbHOMY 3aKOHOIABCTBI
Oyna BIICYTHS KaTerOpUYHO-IMIIEpaTHBHA HOpMa
1110710 BCTAHOBJICHHSI BUMOT MTPU3HAUYEHHS OLIbLI
CYBOpOI'O BUAY MOKapaHHs 3-MOMDK Inepeodade-
HUX 32 BUMHEHHMH 3J104MH, SKIIO MEHII CYBOpE
MOKapaHHS HE MOXKE 3a0e3MEeUnTH JOCSTHEHHS
11el mokapaHHs, 1 IpUifHATa BOHA OyIa.

BaxnuBicTe 11i€i 3aKOHOaBUOi HOBENU TPYH-
TYETbCSI HAa HEOOXITHOCTI 0OOB’S3KOBOIO Bpaxy-
BaHHS CyJOM IpH NpU3HAYEHHI MOKapaHHA 00-
CTaBHMH, LI0 Horo mom’ sikurytoTb. Ha mpaxrumi
MaroTh MiClle BHIIQJIKH, KOJIU CyJ INpU3HAJae 3a-
CYIUKEHOMY MaKCHUMaJbHE IMOKapaHHs, nependa-
YeHEe CAHKI[i€r0 cTarTi (qactiru ctatti) Ocobm-
Boi yactunu KK, mpu 1poMy B MOTHBYBaIbHiH
YacTHHI BUPOKY BiqMiuae HasBHICTh OOCTaBUH,
10 TOM’SKIIYIOTh MokapaHHs. Came TOMy KpOK
3aKOHO/ABL IOJI0 3aKPIJICHHS CHELIaJIbHOTO
MpaBKJia BU3HAYEHHS MOKapaHHs CTOCOBHO 0cib 13
MO3UTUBHOIO  MOCTKPUMIHAJIBHOIO — MOBEIIHKOIO
BUIJIS/IA€ LIUTKOM BUIIPABAAHUM i OOIPYHTOBAaHUM.

B3zarani, 3 HaykoBOi TOYKH 30py, mpoOiema
KOHKpEeTH3aLlll KpUMIHAJIBHO-IIPABOBOI'O 3HAYEH-
Hsl 00CTaBUH, K1 OM SIKIIYIOTh IMOKapaHHs, Oy-
Ja 1 3aJIMIIAE€THCS OJIHIEI0 3 HAHOUIBII aKTyallb-
HUX Ta AUCKYCIMHMX y Hayll KpUMIHAJIBHOTO
IpaBa, OCKUIbKU NPHU3HAYEHHs MOKapaHHs € Ba-
JKJIMBUM €TaIioM 3/iHCHEHHs NpaBOCYAJS, SKUH
noTpedye JOCUTh JIeTaIbHOI periaaMeHTaril.
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Ax caymno 3a3Hadae B.1. Kypasuacbkui,
KOHKpPETH3allisl KPUMIHAJIBHO-TIPAaBOBOIO  3HA-
YeHHS 00CTaBMH, SIKI IOM’SKIIYIOTh ITOKapaHH,
aonoMoriia O MpaxkTUIl, OCKUIbKH BOHA TATHE 32
co00r0 Tpolec neTaiizallii CyaoBO1 MisSUTbHOCTI,
noJierunye ii 3A1iiCHeHHs, OCKUTbKU HAaJa€ y po3-
HOPSIDKEHHST Cy[UIl BIIHOCHO YITKI OPIEHTHPH,
CTBOPIOIOYH JOCTAaTHHO KOHKPETHI YABICHHS PO
pOJb y MpU3HAYEHHI MOKapaHHs MEBHUX 00cTa-
BUH cripasu [1, ¢.94].

[ToTpiOHO BiI3HAYUTH, IO OJHY 13 KOHIICTITIH
dopmanizamii 06cTaBuH, SKi MOM’ SKIIYIOTh TO-
KapanHs, po3pobus came JI.JI. KpyrmikoB. 3rigHo
3 HEI0 cepel ycix 0OCTaBWH, sIKi IMOM’ SKIITYIOThH
MOKapaHHs, CJiJI BUAUIATH TOJIOBHI (0COOJMBI)
IOM SIKIIYIOUl OOCTAaBMHHM 1 BM3HAUUTU MIpy iX
BIUTMBY IIOJI0 MAaKCUMyMY CaHKIIil CTarTTi, sKa
BCTAHOBIIIOE BINIOBIJAIBHICTh 32 BUMHEHHUIH OCO-
6oto 31m0unH. Hampuknaz, 3a HasiBHOCTI MEBHUX
OCOOJIMBUX TIOM SIKIIYIOUUX OOCTaBHH MpH3HAYE-
HE MOKapaHHS Moke OyTH He OuIbIlle TPhOX YeT-
BEPTUX MAKCUMAIILHOTO CTPOKY (pO3Mipy) CaHK-
il crarTi, fIKa BCTAHOBIIOE BIAIMOBINAILHICTE 3a
BUMHCHUI 0c00010 37104HH [2, ¢.64].

Cnig 3a3HauuTH, 1O JIEIIO MOAIOHA KOHIeTI-
sl JIKUTH B OCHOBI HOpPMH, MependaueHoi
c1.69! KK VYkpainu, sika 1 BCTAHOBIIIOE 0co0H-
BUII MOpAI0K (crieniaibHi paBuia) MPH3HAYCH-
HS TIOKapaHHs 3a HAsIBHOCTI y CIpaBi EBHUX 00-
CTaBUH, SIKI IOM’SKIIYIOTbh TOKapaHHS.

JUns cynai mpH Mpu3HA4YeHHI NMOKapaHHS Ta-
KO IPAaBO3aCTOCOBHUMH OPIEHTUPAMHU  SIBIIS-
10TbCo n0J10keHHs [loctanoBu Ilnenymy Bepxo-
BHOro Cyny Ykpainu (nani — moct. [IBCY) Ne 7
Bix 24.10.2003 p. «IIpo mpakTUKy MpHU3HAYEHHS
CyZlaMH KpUMIHAJILHOTO MOKapaHHs» 13 3MIHAMH,
BHeceHnMu 3rimHo 3 moctT. [IBCY Ne 18 Bix
10.12.2004 p., Ne 8 Bix 12.06.2009 p. Ta Ne 11
Bix 06.11.2009 p.

I3 npurmmcis Hopm ¢1.69' KK BummHBae, mo
3HIWKCHHS MaKCHMaJbHOTO CTpOKy (po3mipy)
HaMOUIBII CYyBOPOTO BHUJy IOKapaHHs, nepenoda-
YEHOr'0 y CaHKIIi € He IpaBoM, a 00OB’S3KOM
Cyay, TOOTO 3a HAasIBHOCT1 JOCTAaTHIX Ha T€ MifC-
TaB BUPIIIEHHS MMUTAHHS PO MOM’SIKIIEHHS IO-
KapaHHs 3aKOHOJABIIEM BIJJIaHO HE Ha PO3CYA
Cyai, a Mae 000B’sI3KOBHI Xxapaktep. Takox, sk
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Taymaunts BCY y 11.6> BKa3aHOT IOCTAHOBHU Ta-
K€ 3HIDKCHHSI MMOKapaHHS CTOCYEThCS JIUIIE OC-
HOBHOTO BUJYy MOKapaHHS 1 00XOJUTH J0JaTKO-
Be. SIKIIIO K TaKa CaHKIIis € aJbTePHATUBHOIO, TO
Cy/l Ma€ TPaBO 3aCTOCYBATH c1.69'° KK crocos-
HO MAaKCHMAaJIbHOTO CTPOKY (po3Mipy) Jmiie
HaOLIBII CYyBOPOTO BUY OCHOBHOTO TTOKapaHHs
3 yhclia TUX JIEKUTBKOX, sIK1 y i caHKuii nepes-
OadeHo. IHII >k MeHII CyBOpi BUAM OCHOBHHX
MOKapaHb, MependaveHi B CaHKII BiIMOBITHOT
cTaTTi (CaHKIIii YaCTHHU CTATTi) SIK aJbTEPHATH-
BHI, MPU3HAYAIOTHCSA CYIOM y MeXaX THUX Mak-
CHUMAJILHUX CTPOKIB (pO3MipiB), SIKi BCTAHOBJICHI
JUTSI HUX Y LIl CaHKIIii.

3MicCT wi€T cTaTTi 1aHOT CTaTTi Ja€ 3MOT'y KOH-
CTaTyBaTH, 11O ii IPUITUCH CTOCYIOTHCS BUMA/IKIB
MPU3HAYCHHS JIUIIE TAaKUX BUIIB MOKapaHb, sKi
MalOTh CTPOKOBHUI Xapakrep (Hampukiaj, mo3oa-
BJICHHs BOJIi) a00 TPHU3HAYAIOTHCS Y MEBHOMY
posmipi (nanmpukian, mrpad). Ilpasuia cr.69
KK ©He mommproroTbcs Ha 0CiO, 110 BYMHUIIHN
37I0YMH, 32 SIKU CaHKI[I€I0 3aKOHY TepeadadeHo
HAOUTBII CYBOpWN BUJA TOKAapaHHsS — JOBIYHE
1M030aBJICHHS BOJI, KPIM THX, III0 BUNHWIIM 3J10-
4yyH y Bili A0 18 pokis, 1 10 oci0 y Bili nmoHas 65
POKIB, a TaKOX JI0 JKIHOK, 5IKi OyJM B CTaHi Bari-
THOCTI TiJl 4ac BYMHEHHS 3J0YMHY a00 Ha MO-
MEHT moctanoBiieHHs BUpoKY (.02 moct. [IBCY
Big 24.10.2003 p. «[Ipo mpakTuKy mpu3HaYCHHS
CyJaMH KpUMIHAJIBHOTO MOKapaHHs» 31 3MiHAMH,
BHeceHuMmu 3rigo 3 moctT. [IBCY  Big
12.06.2009 p.).

B minomy Xk, BITUM3HSHE KpUMIHAIBHE 3aKO-
HOJABCTBO CIPSIMOBYE TIPAaBO3aCTOCOBIIIB Ha
MPU3HAYCHHS HAHMEHII TSDKKOTO BUIY IMOKapaH-
HS 3-TIOMDK mepea0adyeHnX 3a KOHKPETHUH 3J10-
YHUH, 3aCTOCYBaHHS SKOTO Oy/ie HE TUTbKH 3aKOH-
HAM 1 CHOpaBeIIMBUM, a W HEOOXiMHMM 1
JIOCTaTHIM JJIsi BUTIPABIICHHS BHUHHOI OCOOM Ta
3ano0OiranHs HoBuM 3704nHaM (4.2 ¢1.65 KK). ¥V
pasi K SKIIO HAMMEHII TsDKKE MMOKapaHHs 3 ypa-
XyBaHHAM CTYIEHI TSKKOCTI BUMHEHOTO 3JI0YH-
Hy, 0cOOM BMHHOTO ¥ OOCTaBWH, IO ITOMSIK-
yI0Th 200 OOTSKYIOTh TOKapaHHs, HE MOXKE
OyTH mpu3Ha4YeHEe, Cya oOupae OUTBII TSHKKE T10-
KapaHHs 3-TIOMDK TIepe0aueHnX CaHKIIIEK CTaT-
Ti Oco6mBoi yactran KK (4.1 ¢1.65 KK).
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Hampuknan,  ypo/pkeHenb  Ta  JKUTEINb
cmrt. Jlanunn, HaasipasaHcekoro paiiony H., Isa-
HO-DpaHKIBCbKOT 00MacTi, ykpaiHenb, ocBita 4
KJIacH, HEOJIpY>KEHHUH, paHillle He CyAUMUiA, OyB
3acymkennid 3a c1.121 u.2 KK VYkpainu. Leit
31mounH OyB 3/IHCHEHHUN KUThKOMa 0c00aMu, KO-
JKEH 3 KX OoTpuMaB mokapanHs, H i3 3actocy-
BaHHsM cT.69 KK VYkpainu OyB 3acymxeHuid Ha
JIBA POKH IIICTh MICSIIB M030aBJICHHS BOJIi, X04a
€0 CTATTEIO MependaueHo mo30aBiIeHHSIM BOJIi
Ha CTPOK BiJ] CEMH JI0 JIECSITU POKIB.

B amesmsuii nmpokypop, He OCIOPIOIOYH JI0BE-
JICHOCT1 BUHU Ta MPAaBHJILHOCTI KBaTi(ikarii /it
3aCy/DKEHHX, TOCHIA€ThCA HAa M SIKICTh MpHU3HA-
YEHOr0 3aCy/PKEHUM IIOKapaHHs, BBaXae, IO
CYIOM TMOPYIICHO MPUHIUN I1HIUBLTyai3aii
MOKapaHH$, MPOCUTh CKaCyBaTH BUPOK, a CIIPaBy
[IOBEPHYTH HA HOBUH CYJOBUM PO3IIIAL.

Koumneris cyaniB cymoBoi majaTv y KpuMiHa-
JBHUX clpaBax AmnensuiiiHoro cyay IBaHo-
@paHKIBCbKOT 00J1aCTi PO3IIISIHYBILIH ATIEIIAIIEI0
MPOKYypopa MpHIIILIIa 10 BUCHOBKY, IO CyJ Bpa-
XyBaB IUIMH psii MOM SKIIYIOUMX MOKApaHHS
oOcTaBuH 1 00TpyHTOBaHO 3acTocyBaB cT.69 KK
VYKpaiHu, MpU3HAYMBIIN MOKAPAHHS HIDKYE Bif
HAWHIDKYIO1 MeXi, mependadyeHol CaHKIIEK 9.2
c1.121 KK VYkpainu.

[Ilo crocyeTbcs TBEpIKEHHS HPOKypopa B
amessii Mpo MOpYIIEHHs MPUHIMITY IHAWBIAYya-
mi3anii MoKapaHHs, TO KOJETis CYAJiB BBaXKae
Horo HeoOIrpyHTOBAHUM, OCKUIBKH CYJ Y BUPOKY
SKpa3 1 BKa3aB, 110 IpPU LIbOMY BPaxOBYE pOJIb
KO’KHOTO 13 3aCy/KEHUX Y BUMHEHHI 3JIOUHHY
11010 TOTEPIILIOTO.

CynoMm Oyno BCTaHOBJIEHO, IO 3aCyKEHUI
H. He OyB iHIIIaTOPOM LBOTO 3JIOYMHY, TOMY 3
BpaxyBaHHSM HOTO poJii y BYNHEHOMY CYJ| IIPU3-
HAuuB Take MOKapaHHsA. BpaxoByroun HaBeneHe,
KOJIETisl Cy[IIB BBaKa€, 110 IOKapaHHS 3acy-
JOKEHUM CyJl IPU3HAUMB, 3riiHO BUMoT cT.65 KK
VYkpainu HeoOXiqHe Ta AOCTAaTHE Ul X BUIIPAB-
JICHH$ Ta MONEePEHKEHHS HOBUX 37I0UMHIB.

BpaxoBytoun HaBeneHe, KOJeris CyaIiB He
3HaMIIIA MACTaB IS CKacyBaHHs BUPOKY [3].

OTxe, B JaHOMY BHUIAJIKY CYJ IIUIKOM OOIpy-
HTOBAaHO MNPHUHHAB PILICHHS, IPYHTYIOUHCh Ha
JOCTIKEHH] 1HAUBIYyadIbHOCTI 1 IHAUBIAYalIbHOT
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noBeAiHKU H. mpu CKOEHH1 3704YMHY, BH3HAB
CTPOK B JIBa 3 TIOJIOBUHOIO POKH ITUTKOM JIOCTaT-
HIM /17151 HIOTO BUITPABIICHHSI.

[Hmmit mpukan crocyerbes mpodIemMu Mmpus3-
HAUEHHS MaKCHMAaJbHOTO TIOKApaHHS, KOJIHU
Anensuiinuit cyn JKuromupebkoi o0acTi, pos-
TNIAaB CrOpaBy BimHOcHO mincymaHoro I, sikuit
Oynyun 0co0Ol0, siKa paHille BUMHMIA YMHCHE
BOMBCTBO, 3HOBY CKOIB OCOOJHMBO TSIKKHH 3710-
YHH — yMUCHe BOUBCTBO. [Ipu3Havuatoun miacyn-
Homy ['. moKapaHHs, Cy[l BUXOAUTH 13 3arajJbHHUX
3acajJ TpU3HAYeHHS mokapanHsi — cr.65 KK
VYkpaiHu, Ta BpaxoBYye CTYIiHb TSXKKOCTI BUHHE-
HOTO HUM 3JI0YMHY, fkuii 3rimHo c1.12 4.5 KK
VYkpaiHu BITHOCHTHCS 0 OCOONIMBO TSHKKHX, Ja-
HI Tpo 0coOy miacyaHoro, i 0OCTaBUHHM, SKi
MOM’ SIKITYFOTh Ta OOTSHKYIOTh TOKapaHHSI.

[Tincynauii I'. cBOIO BUHY y BUMHEHOMY BH-
3HaB IIOBHICTIO, IIUPO PO3KAsBCS, AKTHUBHO
COpHSIB Yy PO3KPUTTI 3m04uHy. Lli oOcraBuHM
Cyll BU3HA€ TAKMMHU, IO IOM SKIIYIOTh HOTO
MOKapaHHI.

Sk ocobucrticts miacyaHui I'. 3a miciieM mpo-
JKUBAHHS Ta MICIISIMH TTOTIEPEAHIX POOIT Xapakre-
pusyetbest mo3utuBHO (1.1 a.c.87, 1.2 a.c.46-47).
I'. BUMHHMB 0COOJIMBO TSDKKHMH 3JIOYMH, 3HAXOJs-
YHCh B CTaHI AJTIKOTOJIBHOTO CIT’STHIHHS, 1110 B CHITY
¢1.67 .13 KK VYkpainu cya BU3Hae 0OCTaBHHOIO,
sKa OOTsDKY€E MoKapaHHs. BiH HEoJHOpPa30BO Cy-
MU 32 BUMHCHHS! YMHCHHX 3JIOYHMHIB, B TOMY
YUCII 3@ BUMHEHHS OCOOJIMBO TSDKKMX. CaHKIsS
4.2 c1.115 KK VYkpainu € anpTepHaTHBHOIO 1 Ta-
KOX Tependavyae MoKapaHHS y BHJI JOBIYHOTO
no30asieHHs Boui. [Ipuiimaroun 10 yBary, mpo I
HEOJTHOPA30BO CKOIOBAaB YMHUCHI 3JIOYMHH, B TO-
MY YHCIIi JIBa BOMBCTBA, 1 3aCy/KyBaBCs JI0 T10-
KapaHb y BUI 1T030aBJICHHS BOJII HA TPUBAJi Te-
PMIHH, a TOMY CyJl IPUXOHUTH JIO BUCHOBKY, III0
BiH CTAaHOBUTH MIJIBUIIICHY HEOE3MEKy /IS CYCIi-
JbCTBA 1 BBA@KAE 3a HEMOXKIIMBE 3aCTOCYBaTH
oo ['. mokapaHHs y BUIi T030aBIICHHS BOJIi HA
MIEBHUI CTPOK Ta BU3HAYAE HOTO Y BUTIISAII JIOBI-
YHOTO yB’si3HEHHS [4].

ToOTO, B TaHOMY BHITaJIKy, HE 3BaKAIOUM Ha
HasBHICTh TIOM SKIIYIOYMX OOCTaBHH, CyA III-
KOM OOIpYHTOBaHO 3acToCyBaB J0 I'. MakcuMma-
JBHY MIpY ITOKapaHHsI.
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Pazom 13 TuM npoOiema pearnizaliii MpUHIHITY
IHIUBigyali3amii NpU3HAYEHHS TOKAapaHHS B
KPUMIHAJILHOMY TIpolieci HOoTpedye po3rismy
MUTaHHS CTOCOBHO MPU3HAYEHHS TOKAPAHHS MPH
HAsBHOCTI Yy CINpaBi SK MOM SIKIIYIOYMX, TaK 1
OOTSDKYIOUMX TOKapaHHS OOCTaBMH. 3a3HaueHi
nuTaHHs geransHo Oynu BuBueHi T.B. Caxapyk
[5, ¢.183-184], sixa BM3HauWia MEBHI KpUTEpii
BpaxyBaHHs 0OCTaBUH, II0 MOM SKIIYIOTh MOKa-
panHs 1 o0OcTaBMH, WO HOro OOTSKYIOThH
T.I. IBanrok [6, ¢.48] ta JI.JI. KpyriikoB BuCIIOB-
JIFOBAJIM MTPONO3UIIi 111010 (popmarnizoBaHOTO i-
IXOJly BpaxyBaHHS 0OCTaBUH IpH BHOOPI KOHK-
peTHOro CTpoKy (po3mipy) mokapanss [2, ¢.62].

[Tpu npomy, JLJI. KpyriikoB po3pobuB KoH-
LEMNLi0 BIUIMBY Ha IOKapaHHS OOCTaBUH, SKi
HOro MmoM’sIKIIYIOTh. 3TiTHO 3 HEI cepei BCiX
0OCTaBUH, SIKI MOM SIKIIYIOTb MOKapaHHsS CIij
BUJIUTUTH TOJIOBHI (0cOOJIMBI) MOM SIKIITyrOUi 00-
CTaBMHHM 1 BU3HAUUTH MIpy iX BIIMBY I[0JI0 MaK-
CUMYMY CaHKIIii CTaTTi, IKa BCTAHOBIIIOE BiJIO-
BIJAJIbHICTh 332 BYMHEHHUH 0CO00I0 3I0YHH [2,
€.140-141]. B cBoro uepry, M.M. IcaeB BBaxas,
10 MPaBOCYIS, BIAXWISIFOUM KUTbKICHUH, (op-
MaJbHUN MiAXiJ TP OLIHIOBaHHI 3HAYYIIOCTI
JUIs TIOKapaHHs OOCTaBMH CHpaBH, BUXOIUTH 3
AKICHOI XapaKTepUCTHKHM OCTaHHIX, 3 IXHBOTO
3MICTy, sKicHuX ocoomuBocreit [7, ¢.80].
A.A. ApsimoB [8, ¢.126] Ta B.I. Kypnsaacbkuii
[1, c.94] npononyBanu BpaxoByBaTu MpH HPHU3-
HAYEeHHI TOKapaHHs OOCTaBUH, $KI TIOM SIK-
HIYIOTh TOKapaHHs, Ha OCHOBI MaTeMaTHYHHUX
METO/IIB.

Cnig moronutucsk 13 mosuuiero T.B. Caxapyk,
sKa 3a3Hayae, 110 aOCOIOTHO OYEBHUIHO, IO B
CyJ4aCHMX YMOBaxX BHU3HAUUTH PO3MIp BIUIUBY
KO>KHO{ 0OCTaBMHH, IO MOM SIKIIYE Ta OOTSKYE
BIAMIOBIJAJIBHICTh, € HEMOXJIMBUM. TaKUM YH-
HOM, 3a HasiBHOCTI Yy CIIPaBi SIK MOM’SIKIIYIOUHX,
Tak 1 OOTSDKYIOUMX BiAMOBINAIBHICTh OOCTaBHUH,
HE MOKHA BCTAHOBUTH KOHKPETHHH po3Mip Mid-
CHJICHHS1 a00 3MEHILEHHS MMOKapaHHs. 3 1HIIOIo
OOKy, KOJIM y CIIpaBi € JIMIIE [OM SIKIIyroui abo
nuiie o0TsHKYI0Ul BIAMOBIAANBHICTh OOCTaBUHH,
MOXe OyTH BCTaHOBJIEHMH pPO3MIp 3MEHIICHHS
a0o 30UIbIIEHHS TOKapaHHs, nepeadayeHoro ca-
HKIIIEI0 CTaTTi, 110 MOBMHHO 3HAWTH BimoOpa-
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JKCHHs1 B 3akoHi [5, ¢.177-178]. Take BimoOpa-
JKEHHSI, Ha HAIlll MOTJIS, MICTUTHCS Yy cr.69! KK
Vkpainu. B minrpumky cBoe€i mosumiii, aBTOp
MPOTNIOHY€E BH3HAUUTH Ha 3aKOHOJABUYOMY DiBHI
MiHIMaJbHI Ta/ab0 MaKCUMaJIbHI MEXI MOKapaH-
HS 32 HassBHOCT1 0OCTaBUH, 1110 TTOM SIKIIYIOTh Ta
0O0TSDKYIOTH BIANOBIIANBHICTh. I3 BKazaHUM MO-
*Ha moromuTucs. Taki paMKu BinoOpaxeHi y
crartiax 69, 69* KK, ognak c1.69' KK peryioe
NUTaHHS HAsBHOCTI y CIpaBi TUIbKM YITKO BHU-
3HAYEHUX TIOM SIKIIIYFOUUX TIOKapaHHS 0OCTaBUH.
VY cBoro uepry, 3acrocyBanHs c1.69 KK ngomyc-
Ka€ HasBHICTh OOTSDKYIOUMX TIOKapaHHS o0OcTa-
BUH. TakuM YMHOM, TIPU HASBHOCTI Y CIIpaBi 00-
TSOKYIOUMX TIOKapaHHS OOCTaBUHU CyA Mae
MpaBo «OOIMTH» BUMOTHU cr.69! KK OJIHAK BiH
0JIHOYACHO MOKE TIPOAHAI3yBaTH MOM IKITYIOY1
MoKapaHHs 00CTaBUHU HA MPEIMET iX MOXKJIMBO-
CT1 ICTOTHO 3HU3UTH CTYMIHb TSDKKOCTI BUMHEHO-
ro 3;10unHy (TUIIOBHIA) Ta BpaxyBaTH 0CO0Y BHH-
HOTO, 1, BIIMOBIAHO, MPHU3HAYUTH ITOKAPAHHSI
OLTBII M’sIKE, HDK TIepe10auyeHOo 3aKOHOM.
Bxkazane 3anuiiae mupoke moje 1jis rnpaBo3a-
CTOCOBHOI JIISUTBHOCTI, B TOMY YHCIIi 1 TOPYILIEH-
HS OCHOBHHMX TIPUHIUIIB IPU3HAYCHHS ITOKa-
paHHs. 3 OrJIAly Ha BUKIAJICHE, MU MIPOMIOHYEMO
BHecTH 3MiHU A0 ¢T.69 KK ta Buknactu 1i y Ha-
cTynHii pemakiii: «1. 3a HasBHOCTI AEKITBKOX
00CTaBuH, 110 MOM’SIKIIYIOTh MOKapaHHS Ta ic-
TOTHO 3HIKYIOTH CTYIiHb TSDKKOCTI BUMHEHOTO
37I0YUHY, BIICYTHOCT1 0OCTaBUH, 110 OOTSKYIOTh
MOKapaHHs, 3 BpaxyBaHHSIM 0COOM BHHHOTO CYII,
YMOTHUBYBABIIN CBOE PILlICHHS, PU3HAYAE OCHO-
BHC TOKapaHHS HIDKYE BI HAWHMKYOI MEXI,
BCTAHOBIICHOT B CaHKIIl CTATTi (CaHKI[l YaCTHHH
crarti) ocobimBoi yactuan KK VYkpainm, a6o
MEPEXOAUTh JIO IHIIOTO, OUIBII M’SKOTO BHIY
OCHOBHOT'O IMOKapaHHs, HE 3a3HAYEHOTO B CaHK-
il crarTti (CaHKIl YaCTHHH CTaTTi) 0COOIMBOT
yactuau KK Ykpainu 3a 1ie#t 37104MH 4u HE Mpu-
3HaYae J0JaTKOBOTO TIOKapaHHs, 10 Tependaye-
HE B CaHKII cTaTTi (CaHKIii YaCTMHH CTaTTi)
ocoomBoi wactuan KK Vkpainn sk 000B’s3-
koBe. Cyn mpH 3acTOCYBaHHI YaCTHHM TMEPIIOi
II€T CTATTI HE Ma€ TpaBa MPU3HAYUTH ITOKAPAHHS
HIDKYE Bil HaWMHMKYOI MEXKi, BCTAHOBJIEHOT s
TaKOTO BHJIy IMOKapaHHs B 3araibHii yactuHi KK
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VYkpainu». 3 Takoi KOHCTPYKIIi1 YiTKO BOAYa€ThCA
TPU BUAY MPU3HAYECHHS OUIBII M SIKOTO MOKapaH-
HSl, HDK TIepe10aveHo 3aKOHOM. a TaKOX MOKIIU-
BOCTI HaWOUIBIIOr0 IOM’SKIIEHHS IOKapaHHS
OOMEXYIOThCS BUIIAJIKAMU HAsSBHOCTI y CIIpaBi
TUTBKU 0OCTaBHH, IO IMOM’SKIITYIOTh TTOKAPAHHS.
VY cBoto uepry, cr.69' KK ciix smiHuTH Ta BH-
KJIACTH Y HACTYIHIM pelaKiii: «3a HasBHOCTI 00-
CTaBHHH, 1110 TIOM SIKIIIY€ MOKApaHHs, BIICYTHOC-
Ti 00CTaBUH, 10 OOTSKYIOTHh MOKApPaHHS, CTPOK
ab0 po3Mip MoKapaHHS HE MOXKE MEPEBUIIYBATH
JIBOX TPETUH MAaKCUMAJIbHOTO CTPOKY a00 po3Mi-
Py HaiOUIBII CYBOPOTO BUAY MOKapaHHs, Mepe-
0a4eHOro BIIMOBITHOO CAHKIIEIO CTATTi (CaHK-
I[I€E0 YaCTHHU cTaTTi) ocoOnmuBoi yactuan KK
VYkpainu». Bu3HaHHA BHHU B 3allpONIOHOBaHWM
TEKCT BUKITFOYEHUH, OCKUIBKH TepesTiK 00CTaBHH,
0 TIOM SIKIIYIOTh TOKapaHHS HE BUUYEPITHUM.
Takum 4YWHOM, BHU3HAHHS BUHH MOXHA TaKOXK
BITHECTH 0 BIATIOBIIHUX 0OCTaBUH. 3 OISy Ha
BUKIIAJICHE, TaKa KOHCTPYKIIis cr.69! KK o6me-
KHUTh CYBOPICTh IOKapaHHsI y BCIX BUIAJKaX Ha-
SIBHOCTI y CHpaBi Oy/b-sIKO1 MOM SIKIITYFO4Oi TO-
KapaHHs 0OCTaBMHH 1 BIICYTHOCTI OOTSDKYHOUOT
MoKapaHHs 0OCTaBUHH.

Kpim Toro, BkazaHi 3MiHH Y3TO/DKYIOTHCS 13
1.3 ¢1.43 Ta 4.3 ¢1.68 KK, siki BCTAHOBIIIOIOTH
HUKHIO MEXY TIOM SIKIIICHHS TIOKapaHHS Yy BUIIa-
JKy BUMHEHHS 3JI0YMHY Yy 3B 53Ky 3 BUKOHAHHSIM
CHELIaTbHOTO 3aBJIaHHS 3 TIOMEPE/PKEHHS YU PO-
3KpUTTS 3JIOYMHHOI MiSUIBHOCTI OpraHizoBaHOl
TPyNH Yd 3J0YMHHOI OpraHizaiii Ta BYMHEHHS
3aMaxy Ha 37104dH. Taki X Mexi HeoOXiJTHO
BCTAHOBHUTH 1 JUI BUIIAJKIB HAsIBHOCTI 0OCTaBUH,
110 OOTSDKYIOTH TTOKapaHHS.

[Tpu npoMmy, ciig 3a3HAYMTH, IO BEPXHS Me-
&a OOTSDKEHHSI TIOKapaHHs 0OMEeXYEThCS CaHKIIi-
ero crarti (vactunu crarri) KK, a takox y Bif-
noBigHux Bumnajakax 4.2 cr.70 ta 4.2 cr.71 KK
[IMo & cTOCyeThCS HWKHBOT MEXI OOTSHKEHHS
nokapanHs, To KK ciig nomoBHUTH cTaTTero:
«[Ipu3HaueHHs MOKapaHHS 3a HAsSBHOCTI 00OcTa-
BUH, IO OOTSIKYIOTH MOKAPAHHS» Ta BUKJIACTH Y
HACTYMHIA peaaKilii: «3a HasBHOCTI OOCTaBUHH,
0 OO0TSDKY€E TIOKapaHHS, BIICYTHOCTI 0OCTaBUH,
10 MOM SKIITYIOTh TOKapaHHs, CTPOK a00 po3Mip
MOKapaHHs He MOXe OyTH MEHIIIUM JIBOX TPETHH
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MaKCHUMAJIBHOIO CTPOKY a0 po3Mipy HailOuibiI
CYBOPOTO BHJy MOKapaHHs, MepeadadyeHoro Bif-
MOBIZIHOK CaHKIIE€ cTaTTi (YacTMHU CTarTi)
0c00611BOT YacTHHHM 1150T0 Komekcy».

Takum 4rHOM, y BUTIJIKY HasIBHOCTI y CIIpaBi
TUIBKM TIOM SIKITYIOYMX TOKapaHHs OOCTaBUH
cyau 3000B’s3aH1 OyqyTh NMpU3HAYATH MOKapaH-
HS PO3MIPOM YH CTPOKOM JO ABOX TPETUH Mak-
CHUMaJIbHOTO CTPOKY a00 po3Mipy HaiOuibII cy-
BOpPOTO BUIY TMOKapaHHs, MepeadadyeHoro
BIIMTOBITHOO CAHKINEKO CTATTI (CAHKIIIE YacTH-
HU cTarTi) ocobmuBoi yactuau KK, a y Bumaaky
HASIBHOCTI TUIbKU OOCTaBHH, 110 OOTSLKYIOTH MO-
KapaHHs, Cyau 3000B’A3yIOThCS MPU3HAYATH TI0-
KapaHHsS PO3MipoM abo CTPOKOM BiJ JIBOX Tpe-
THH MAaKCUMAJILHOTO CTPOKYy abo po3Mipy
HaOLIBII CYyBOPOTO BHy MOKapaHHs, mependa-
YEHOr0 BiIMOBIIHOIO CAHKINEK CTATTi (YaCTHHH
crarti) ocobmuBoi yactuan KK. V cBoro gepry,
MUTaHHS KOJi31i 00CTaBUH, 110 MOM SIKIIYIOTh Ta
OOTSDKYIOTh TOKapaHHs, MPOTIOHYEMO BpEryJIrO-
Batu 1uisixoM gonoBHeHHs KK Ykpainu c1.693
«[Ipu3HaveHHs MOKapaHHs 3a HAsBHOCTI 00cTa-
BUH, 1[0 [TOM SIKIIYFOTh Ta OOTSDKYIOTH MOKapaH-
HSI» Ta BUKIACTU i1 y HACTYMHINA pemakiii: «3a
HasiBHOCTI OJHOYACHO OOCTaBHH, IO ITOM SIK-
HIYIOTh Ta OOTSDKYIOTH TOKApaHHS, MOKapaHHS
NPHU3HAYAETHCS Y MEXax CaHKINl cTarTi (CaHKIii
YaCTUHH CTAaTTi) 0COOIMBOT YACTHHH I[LOTO KOJI€E-
KCy, sKa mepeoavae BiMOBIAAIBHICTD 32 BUHUHE-
HUI 3]I0YMH, 32 BUHATKOM BHIIQJIKIB, mepeadave-
HuX 4.2 ¢T.70, 9 2 c1.71 iporo Koxmekcy».

TakuM 4YHMHOM, Yy BUIaJKaxX HASBHOCTI 1
MOM’ SIKIITYFOUHX, 1 OOTSDKYIOUMX TOKapaHHS 00-
CTaBWH, CY/JIU OIIIHUBIIM KOXKHY 13 HMX, BU3HAYa-
TUMYTh BIUIMB BKa3aHUX OOCTaBHH Ha IMOKapaH-
Hi, HE BHXOIIYM 3a MEXl CaHKLII cCTarTi
(uactunu crarti) KK.
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yuna uHOUEUOYaAIU3AYUY HAKA3AHWS IPU HA3HAYCHUH HaKa3aHUs
PackpbIThl HEKOTOpBIE TPOOIEMHBIE BOIIPOCHI, KOTOPbIE BOSHUKAIOT B TEOPUU YT OJIOBHOTO
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MKW HAKa3aHUA IIPU HA3HAUYCHUUW HaKa3aHUWs.
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Shevchenko D.A. The Theoretic-Legal Assaying of Activity of Court on Implementation of a
Principle of Personalizing of Punishment at Punishment Assignment
Some problem questions which arise up in the theory of criminal law of Ukraine concerning
activity of court on realization principle of individualization of punishment at awarding

punishment expose.
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