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HATJISAJA TA KOHTPOJIb 3A OPTAHAMMUM MICHEBOI'O CAMOBPSAYBAHHSA

B YKPATHI: TEOPETHYHI TA IOPAJIUYHI ITIIXO/I1 JJO PO3POBKH KOHIIEITI[IA

AHoTauisl. Bu3HaueHO TEOPETUKO-TIPAaBOBY OCHOBY ISl PO3IJISILy Cy4YacHOi CHCTEMHU
HaTrJIsiIy OpTaHiB MIiCIIEBOTO CaMOBpsiIyBaHHs B YKpaiHi. JloBeseHo, 0 yKpaiHChKe 3aKOHOJaBCTBO
y miid cdepi opieHTOBaHE Ha KOHTPOJIb 32 KOHCTHTYIIIHHOI KOHIEMINEI0 MiA3BITHOCTI OpraHiB
MICIICBOIO CaMOBpPSIyBaHHA. BojHouac 3a3HayaeThCs, MO MPaBOBI MIiJACTaBH JJIsS OpraHizailii
YUHHOI CHCTEMH JAEP)KaBHOTO HArJSIy B IUIOMY BIAIMOBINAIOTH MPHHIMIAM aJMIHICTPATHBHOTO
HATJIsiy, BUKJIAIEHUM y €BponeichKiil XapTii micueBoro camoBpsimyBanHs. [IpoTe 3a3HavaeThcs,
10 aJMIiHICTPATUBHUI HATJIS HE BUSBIIAE LIJIOT0 KOMIUICKCY HMHUTaHb, K NOTPEOYIOTh HArIAy i
KOHTPOJIIO Y TPOIIeCi MisUTHOCTI OpPTraHiB MiCIIEBOTO CaMOBPSIYBAaHHS Ta IXHIX IMOCAIOBHX OCIO.
Byno miaTrBepmkeHO HEOOXiTHICTh MOAAIBIIOTO MOCTiIKEHHS MPoOIeMH y 3B 53Ky 3 NMUTAHHIM
BiJINIOBITAJTBHOCTI OPTaHiB MiCIIEBOTO CaMOBPSIyBaHHS Ta MOCAJOBHUX OCI0.

Kiro4oBi cjioBa: anMiHICTpaTUBHHUIA HArJIsA, KOHTPOJb, HATJISA 3a OpraHaMH MiCIIEBOTO
CaMOBpSAyBaHHS, BiAMOBIJAIBHICTh, peOpMa MiCIIEBOTO CaMOBPSITyBaHHS.
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SUPERVISION AND CONTROL OF LOCAL SELF-GOVERNMENT BODIES IN
UKRAINE: THEORETICAL AND LEGAL APPROACHES TO CLARIFICATION
OF CONCEPTS
Abstract. Theoretical and legal basis for considering the modern system of supervision of
local government bodies in Ukraine have been determined. It has been confirmed that Ukrainian
legislation in this sphere is oriented towards supervision based upon constitutional concept of local
government bodies’ accountability. At the same time, it is noted that legal grounds for organization
of the current system of state supervision in general is in line with the principles of administrative
supervision laid down in the European Charter of Local Self-Government. However, it is noted that
administrative supervision does not reveal the whole set of issues that require supervision and
control in the process of the activities of local self-government bodies and their officials. The
necessity for further research of the problem in connection with the issue of accountability of local
government bodies and officials has been confirmed.
Keywords: administrative supervision, control, supervision over local self-government
bodies, accountability, local government reform.
JEL Classification: H7
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HAJI30P U KOHTPOJIb 3A OPTAHAMU MECTHOT'O CAMOYIIPABJIEHUS
B YKPAUHE: TEOPETUYECKHUE U IOPUAUYECKHUE ITOAXOAbI
K PASPABOTKE KOHIIEIIIIHIA

AnHotauus. OrpeneneHa TEOPETUKO-TIPaBOBas OCHOBA PACCMOTPEHHS COBPEMEHHOU
CHCTEMBI HaJ30pa 3a OpraHaMi MECTHOTO CaMOyIpaBlieHUs B YKpauHe. J[oka3aHo, 4TO YKPaHHCKOE
3aKOHO/IATENILCTBO B 3TOW c(epe HAmpaBICHO HAa KOHTPOJb 32 KOHCTHTYIMOHHOW KOHIICTIIHEH
MOJAOTYETHOCTHU OPraHOB MECTHOI'O CaMOYIIPABJICHUS. B 10 *%e BpEMs OTMEYACTCHA, UTO IPAaBOBLIC
OCHOBAHUA IJIsI OpraHHU3allluu CYIHCCTBYIOHICﬁ CUCTEMbI TOCYyAapCTBCHHOI'O KOHTPOJIA B LEJIOM
COOTBETCTBYIOT IIpUHIHIIAM aJIMUHUCTPATUBHOI'O KOHTPOJIA, U3JIO)KCHHBIM B EBpOHeﬁCKOﬁ XapTHu
MECTHOrO camoynpanieHus. OJHAKO OTMEUAaeTCs, YTO aJMHHUCTPATUBHBIA KOHTPOJb HE
pacKpbIBaeT IEJOro KOMIUIEKCa BOINPOCOB, TPEOYIOMIMX HAOIIONCHHS M KOHTPOJIS B IIPOIECcCe
ACATCIIBHOCTU OPraHoB MECTHOI'O CaMOYIIPABJICHUA U UX JOJIKHOCTHBIX JIMIIL. brina IOATBCPIKACHA
HEOOXOMMOCTh JIalbHEHINIEr0 HUCCIIEOBAHUS TPOOJIEMBI B CBSI3H C BOMPOCOM OTBETCTBEHHOCTH
OpraHoB MECTHOI'O CaMOYIIpaBJICHUA U JOJDKHOCTHBIX JIMII.

KiroueBble ciioBa: aJMHHUCTPAaTHBHBIN KOHTPOJb, KOHTPOJb 3a OpraHaMH MECTHOIO
caMOyIpaBJIEHUs, OTBETCTBEHHOCTh, pe(hOpMa MECTHOIO CaMOYIIPaBIICHHUS.
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Problem setting and its connection with important scientific and practical tasks.
Changes in organization and functioning of local government in Ukraine actualize the issue of
creating an efficient model of supervision over local government activities, which should be based
upon democratic principles reflected in international standards in this field. Decentralization of
power sets the task of reviewing approaches to regulating relations between the state and local
government on the basis of the maximum realization and protection of rights and freedoms in the
field of solving local problems and harmonizing the state and local government interests. The nature
of these relationships is conditioned by a number of complex problems which require proper study
and consideration.

Recent research and publications analysis and determination of previously unsettled
parts of the general problem. Different aspects of administrative supervision, state control, public
control over the activities of local government bodies have been considered by such researchers as T.
Kolomoyets, P. Matvienko (foreign experience in controlling the activities of local government
bodies); L. Prokopenko, N. Goncharuk (comparison of Ukrainian and Polish experience in the
implementation of control and supervisory functions by executive authorities with regard to local
government bodies); V. Velychko (control in local government, determination of its forms and kinds);
P. Lyubchenko, O. Smolyar (foreign experience of control organization in local government); P.
Vorona, M. Drogomyretska (foreign experience of prefectural activity); M. Katshishyn (experience of
Ukraine and other countries regarding state control over exercising powers by local government
bodies, public control aspect); M. Petrishena, B. Strilets (administrative supervision and control over
activities of local government bodies) [5; 10; 1; 7; 2; 4; 8].

The analysis of scientific works of recent years shows the growing attention of researchers
to this problem, the attempt to reveal its legal, administrative aspects both in theoretical and
practical planes. At the same time, it is possible to admit that scientific discourse lacks the clear
definition and differentiation of the concepts of administrative supervision and control over the
activities of local government bodies.

A characteristic feature of scientific study is the appeal to the relevant foreign experience what
is explained, first of all, by the lack of established approaches to a number of issues in organization of
control and supervision activities in this field. Common for most studies is the idea that the main
factors determining the essence and content of the relationships between supervision and control over
local government bodies is the form of government, the structure of the state, local government
system etc [7, c. 20]. Besides, foreign experience is considered as a basis for finding a better practice
for using the potential of control over the activities of local government bodies [5, c. 128].

Paper objective is to determine theoretical approaches to studying the supervision system
over the activities of local government bodies and legal basis for its implementation in Ukraine at
the present stage of its development.

Presentation of the main results and their substantiation. The research allows
generalizing a number of specific features of Ukrainian experience that determine the current
system of state supervision and control over local government bodies. The following characteristics
can be added to their list:

— Existence of definite irrelevance between provisions given in the Constitution of Ukraine,
where the category “accountability” of local government is used and in the European Charter of
Local Self-Government, which refer to “administrative supervision” [1, c. 99];

branching, imperfection of regulatory acts on the issues of control regulation and
administrative supervision of local government bodies, which results in duplication of control
functions, insufficient level of coordination and focus on preventing violations of legal norms [1, c.
103; 8, c. 78];

— Exercise by local state administrations delegated authorities of rayon, oblast councils along
with the absence of mechanism of their withdrawal is the way of centralization of power in Ukraine
[1, c. 98];
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— Existence of reverse delegation, when the wide range of powers is accompanied with the
absence of executive bodies of rayon and oblast councils what is solved by their delegation to local
state administrations [1, c. 99].

Accordingly, an important issue to be solved is to overcome a contradiction between
centralization of power at the level higher than territorial community, weakness of local government
at the level of rayon and oblast, and declared principles of decentralization, subsidiarity in local
government reform. Besides, studies prove the existence of some uncertainty in application of
control and supervision in scientific works. Such uncertainty, in some way, correlates with the
existed norms in legislation.

The analysis of the provisions of the Constitution of Ukraine and the Law of Ukraine “On
Local Government in Ukraine” allows pointing out that the nature of relationships between state
authorities and local government bodies in the sphere of supervision and control can be disclosed
through the issue of their responsibility to the state. In this regard, the subject of this responsibility
is focused on two main aspects: responsibility in cases of violations of the Constitution and laws of
Ukraine; their accountability to the relevant executive bodies on the issues of exercising delegated
authorities (article 76) [9]. Talking about control over legality of their acts, the main subjects
exercising this control are courts. In this regard the state guarantees non-interference into their legal
activity and solving the issues related to their authority (articles 71) [9].

The essential point is that in the core law the formulation of the concept “state control over
the activities of local government bodies and officials” is established (Article 20) [9]. In general, the
analysis of domestic legislation confirms the tendency to use the concept of “control”. The basis for
exercising state control over the activities of local government bodies and officials is delegated
authorities. Such approach is determined by the Constitutional norm specified in Article 143,
according to which local government bodies while exercising authorities delegated to them by
executive bodies are accountable to the relevant executive bodies [6].

Exercise of the control by executive bodies is governed by a number of laws and subordinate
regulatory acts, in particular, except the Law of Ukraine “On Local Government in Ukraine”, by
Laws of Ukraine “On Local State Administrations”, “On the Cabinet of Ministers of Ukraine”, the
Resolution of the Cabinet of Ministers “On Approval of the Procedure of Control over Exercising
by Local Government Bodies Authorities Delegated by Executive Authorities” etc. The list of the
possible forms of state control includes the following:

— To rule the acts of local government bodies and officials illegal judicially on the grounds
of the non-compliance with the Constitution or laws of Ukraine (Article 59, the Law of Ukraine
“On Local Government in Ukraine™);

— To appoint by the Verkhovna Rada of Ukraine extraordinary elections of rural, village,
city, district in city, rayon, oblast councils: in cases of violations of the Constitution of Ukraine,
laws, rights and freedoms of citizens; not conducting without any valid reasons a session of the
council in time; in the presence of the court decision ruling the council acts illegal, the conclusions
of the relevant committee of the Verkhovna Rada of Ukraine (Article 78 “On the Local Government
Bodies”);

— To raise a question by a people’s deputy on the necessity of caring out inspections on
compliance the activities of local government with laws; the appeal of a people’s deputy to the
relevant local government bodies and officials to stop violation of frights and interests of a person
and a citizen, and other violations of law (Article 17, the Law of Ukraine “On the Status of a
People’s Deputy of Ukraine™).

In the sphere of realization of own powers, the forms of administrative supervision include:
state registration of the territorial community status; financial accountability; control over
consideration of appeals by citizens; approval of acts by the relevant public authorities in a certain
area [8, c. 77— 78].

If one turns to the European Charter of Local Self-Government, this act establishes the
concept of “administrative supervision over local government activities”. The main attention is
focused on the role and place of the state in regulating the implementation of local government, so it
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is about administrative supervision. According to Article 8 of the Charter the main aspects of
administrative supervision are that: it is carried out only in compliance with procedures and in cases
stipulated in the Constitution or laws; it is, as a rule, directed at ensuring compliance with the laws
and the Constitutional principles; along with this it can be carried out by higher authorities by virtue
of performance of the tasks entrusted to local government bodies; this supervision should be carried
out in such a way that its activities meet the importance of interests it protects [3]. The content of
these provisions allows making a conclusion on their formal relevance to domestic legislation in
this field.

Thus, it is possible to state that the content of “administrative supervision” (The European
Charter f Local Self-Government), in general, coincides with “control over the activities of local
government bodies” (the Law of Ukraine “On Local Government in Ukraine”). At the same time, at
the level of theory and practice, it causes difficulties in distinguishing the concepts of control and
supervision, determining the procedures for their implementation. A significant role in this is played
by domestic experience of the previous years of regulation of relations between the state and local
government on the basis of centralization of power. In general, the analysis of domestic practice
makes it possible to note that in case of fulfillment of own authorities, in essence, it is a matter of
supervision, but in cases of delegated powers — it is a matter of control over their implementation.
At the same time, in the absence of clear legal definition of the concepts of control and supervision
and the ways of their implementation, the process of determining the legal regulation of control and
supervision activities in the field of local government is more complicated.

Due to the Recommendation Ne R (98) 12 of the Committee of Ministers of the Council of
Europe “On Supervision over the Activities of Local Government Bodies” for the development of
the administrative supervision system it is recommended to take into account the following:
supervision should be aimed at ensuring transparency in the activities of local government bodies;
citizens should play a critical role in political supervision; it is considered the possibility to apply
the removal (dismissal) elected at local level, the dissolution of these bodies; it is necessary to
resolve internal conflicts in local government bodies independently [11]. Thus, it is obvious, that in
conditions of decentralization of power and enlargement of local government bodies" authorities,
the nature of administrative supervision should be changed; its range should be reduced. Besides,
the role of citizens, their influence on ensuring effective exercise of functions and powers by local
government bodies and officials is increasing.

The research is grounded on the fact that further development of administrative supervision
of the activities of local government bodies in Ukraine is closely connected with the following
aspects:

— Concretization of authorities of local government bodies and responsibility for their
fulfillment, clarification of their nature — own or delegated authorities;

— Clearer determination of norms and procedures for termination, abolition of regulatory acts
of local government bodies and officials;

— Specification of provisions for procedures, adoption of regulatory acts of local government
bodies and officials;

— Improvement of relations between control and accountability for spending state budget
funds;

— Detailed procedures for ensuring openness, accountability of local government bodies and
officials at the level of local regulatory acts.

At the same time, at the current stage of development there is a need to use a wider approach
to studying supervision system of local government bodies™ activities not limiting to administrative
supervision only. International acts can be some guidelines in this, in particular, the mentioned
Recommendation Ne R (98) 12 of the Committee of Ministers of the Council of Europe “On
Supervision over the Activities of Local Government Bodies”. Thus, for further development of the
system of regulation of relations in the field of local government it is important to take into account
principles of the development of mechanisms that is an alternative for administrative supervision.
They include: strengthening the dialogue between central and local authorities; strengthening the
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consultative and evaluation functions of some authorities, among other things, in financial and
administrative fields, and strengthening internal mechanisms of supervision in these fields;
increasing participation of independent bodies (such as human rights authorities, mediators etc.)
[11].

Of particular interest are the guiding principles for supervision over financial and
administrative activities, which include minimizing the influence of supervision of such activities,
as it can affect the choice of the relevant decision made by the elected local bodies; supervision
over these kinds of activities should be aimed at successful practice in financial sphere and efficient
administration, preventing financial instability, support of bodies which have financial difficulties,
wide informing citizens about the state of affairs [11]. Subsequently, the practice of further
development of the system of supervision over the activities of local government bodies is aimed at
creating the most favorable conditions for effective regulation and administration of local issues.
The important role plays the issue of internal control in local government bodies, orientation
towards conducting evaluation and consultation by state authorities.

Conclusions and perspectives for further research. Thus, the research makes it possible
to clarify the essence and the content of state supervision over the activities of local government
bodies, and specific features of its implementation in Ukraine. The orientation of the domestic
legislation towards application of the concept “control”, which is based upon the constitutional
provision on accountability of local government bodies to executive authorities in regard to their
fulfillment of delegated powers, has been found.

The practice confirms the existence of the certain specialization in fulfillment of control
functions related to the activities of local government bodies (supervision, control, financial
verification): executive authorities (in particular, rayon and oblast state administrations) control the
implementation of the delegated powers, including the spending of funds; the parliament conducts
control on the basis of legal determination of norms of regulation regarding relations in the field of
local government; judicial power — makes decisions whether or now there are violations of law, any
harm caused by activity or inaction, a decision made by a local government body or an official. In
addition, today the role of the public as a subject of monitoring the actions and decisions in terms of
their correspondence with citizens™ interests and needs is increasing.

The key issues of organization of the current state control system in Ukraine in general are
in line with the principles of administrative supervision stated in the European Charter of Local
Self-Government. However, administrative supervision, in its essence, is more oriented towards
monitoring legality of decisions and actions and does not disclose the whole set of issues that need
supervision and control in the process of the activities of local government bodies and officials. In
particular, it means that their administrative activity is directed at solving local problems.
Obviously, there is a need for wider consideration of supervision which is to expand the range of
subjects, forms and variants of its exercise.

Further legal provision of modern needs of regulation of relations in this sphere actualizes
the necessity for specification of the supervision system over the activities of local government
bodies, which would meet the requirements and demands of democratic state, capable of ensuring
the implementation of rights and freedoms in the field of solving local problems. The important
issue in this regard is creation of a new model of local power organization. If it is in general
determined and enshrined in legislative acts at the basic level, it requires further clarification and
establishment at rayon and oblast levels. It is connected with expectations to adopt changes to the
Constitution of Ukraine in regard to decentralization, law of Ukraine “On the Administrative and
Territorial System”, “On Rayon System”, “On Prefects” etc.

The research results allow pointing out that:

— To create the efficient supervisory system it is necessary to distinguish administrative
activity of local government bodies and officials as a sphere of supervision over effectiveness of
fulfillment of their functions and powers, as well as forms of this supervision;

— The inevitability of further specialization of control and supervisory functions which are
fulfilled by: executive authorities, citizens; and development of internal control (self-control) forms
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are aimed at independent decision-making and settling the issues of compliance of local
government bodies and officials with the existed demands;

— There is an importance of development of forms of state assistance in the forms of advice,
recommendations, consultations regarding local government organization and functioning,
performing their tasks and functions.

The paper confirms the necessity for further study of supervision over the activities of local
government bodies in connection with their accountability, which will more fully reveal the forms
of supervision, control, specific features of their provision in various spheres of their activity.
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