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Russian invasion into Ukraine, which resulted in annexation of the Autonomous
Republic of Crimea and the City of Sevastopol in 2014, has created a wide range of
complex legal issues, in particular those related to protection of investments in the
energy sector. A new government established by the Russian Federation in Crimea
seized certain assets owned by Ukrainian legal entities on the Crimean Peninsula
and further nationalized them without payment of any compensation. The most val-
uable energy assets in Crimea were among the Russian Federation’s chief targets. In
response, numerous arbitrations were initiated against the Russian Federation. The
pending arbitration proceedings include claims of the leading Ukrainian energy com-
panies. This publication provides information about an effective legal instrument used
by Ukrainian companies in energy sector to protect their investments on the territory
of the Crimean Peninsula and to arbitrate their claims for compensation of the damages
caused due to the Russian Federation’s unlawful annexation of Crimea. The relevance
of this instrument for the Ukrainian energy companies can be explained by reference
to the judgement issued on 20 April 2016 by the Hague District Court which annulled
an earlier Yukos award against the Russian Federation, holding that the Energy Charter
Treaty, the only multilateral agreement dealing with the energy sector, had not been
ratified by Russia and could not apply in relation to it. In light of the foregoing, claim-
ants had to find an alternative way to make the Russian Federation liable for the unlaw-
ful expropriations.
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Twenxo B. 3axucm enepzemuyunux ingecmuuiil 32i0Ho 3 pocillcbKo-yKpaiHcbKoio
080CMOPOHHBOIW IHeeCMUUIIHOI0 y200010 1998 p. — Cmamms.

Bropruenns Pocii B Ykpainy i, sk Hacminok, aHekciss ABToHOMHOI PecryOniku
Kpum ta micta Ceacronons y 2014 poui, CTBOPUIO MIUPOKUH CIIEKTP CKIAIHUX I0PU-
JUYHUX MHTaHb, 30KpeMa IOB’I3aHUX 13 3aXHUCTOM iHBECTHIIIH B €HEPreTHIHOMY CEK-
topi. HoBwii ypsiz, BctanoBieHuid Pocilicskoro dezepartiero y Kpumy, 3aXonuB nesHi
AKTHBH, 1[0 HAJICXKATh YKPATHCHKUM IOPHIUYHUM 0cobam Ha KpuMchkoMy TIBOCTpOBI,
a Ti3HilIe HallioHAMI3yBaB 1X 0e3 BUIUIATH Oyab-sKoi KomreHcaii. HaiOinb minHi
eHepretuuHi aktuBu y Kpumy Oynu cepen romoBHux Iinei Pociiicbkoi ®eneparii.
¥V Binnosiab Oyiio nopyueHo 6e31iu apOiTpaskHUX cipas npotu Pociiicskoi @eneparii.
ITortouni ap6iTpaxHi IPOBaIXKEHHS BKIIIOYAOTh II030BU [IPOB1IHUX YKPAIHCHKUX €HEP-
TEeTUYHUX KOMIIaHii. Y it myOmikaiiii MicTUThCS iHPOpMAIList Ipo eheKTUBHUIN ITpa-
BOBHUII 1HCTPYMEHT, III0 3aCTOCOBYETHCSI YKPATHCHKMMHU KOMIAHISIMH €HEPreTHYIHOTO
CEKTOpa JIJIsl 3aXKMCTy CBOiX IHBECTHIIH Ha TepuTopii KpuMchKkoro miBocTpoBa i st
MO>KJIMBOCTI 3B€PHEHHS 10 apOiTpaxky 3 BUMOI'aMU PO BiIIKOYBaHHS LIKOAH, 3aI10-
NisHOT BHachinok He3akoHHOI aHekcii Kpumy Pociiicekoro @enepatieto. 3HadeHHs
LbOIO IHCTPYMEHTY I YKPAiHCBKUX €HEPreTUYHUX KOMIIAHIM MOXHA IOSCHUTH
piteHHsIM, puiHATHM OKpyXHUM cymoM M. [aaru Big 20 kBiTHS 2016 poky, kUM
paHiie npucymkeHa komreHcailis Ha kopucte FOKOCa B cripasi npotu Pociiichkoi
®denepartii, Oyiia ckacoBaHa y 3B’SI3Ky 3 THM, 1110 €JMHA 0araTOCTOPOHHS yrojia B eHep-
reTuyHOMy cekTopi — Jlorosip 1o Enepreruunoi xapTii, BUSBUBCS HEpaTU(IKOBAHUM
Pociero 1 ToMy HE MOXKE 3aCTOCOBYBATUCS BIIHOCHO Hei. 3 oIy Ha BUILE3a3Ha-
4yeHe, 3asiBHUKAM J0BEJI0Cs 3HAHTHU anpTepHaTUBHUIL coci nputsarneHus Pociiicbkol
denepallii 10 BiAMOBIIATBHOCTI 38 HE3aKOHHY SKCIPOIIPIaLIito.

Knrwwuosi cnosa: anexcis Kpumy, eHepretudsi pecypeu, Ykpaina, Pocis, yrona,
inBectuuii, JIEX, apbitpaxk.

Hwenko B. 3auguma snepzemuyieckux uHeeCHUUUIl 6 COOMGENICHIGUL C POCCUIICKO-
YKPAuHCKuM 08yCMOpOHHUM UHEECMULUOHHBIM 002080pom 1998 2. — Cmamba.

Poccuiickoe BTop)keHHE B YKpauHY, KOTOPOE TPHBEIO K aHHEKCHH ABTOHOMHOMN
Pecny6nku Kpeim u ropoma Cesactonoinist B 2014 roay, co31aio MIUPOKHIA CHEKTP
CJIOKHBIX IOPUANYECKUX BOMPOCOB, B YaCTHOCTH CBSI3aHHBIX C 3AIIUTOH MHBECTH-
Uil B dHepreTudyeckoM cextope. HoBoe mpaButenbcTBo, co3naHHoe Poccuiickoit
Denepanyeit B KpeiMy, 3aXBaTHIO ONPEICICHHBIC aKTHBBI, IPUHAIJICKAIINE yKpa-
HHCKUM IOPHANYECKAM JHIaM Ha KpBIMCKOM IOITyoCTpoBe, a MOCIe HAaIlOHAIH3H-
poBasio ux 6e3 BBIIUIATHI KAKOH-THO0 KomIieHcaruu. Hanbosee 1eHHbIe HepreTnye-
ckue akTuBbl B KpbiMy ObLH Cpe/iv MIaBHbIX 1es1el Poccuiickoit @eneparnyn. B oreT
OBUIO BO30YKICHO MHOXKECTBO apOUTpaxKHBIX jei npotuB Poccuiickorn denepanuu.
Texymmue apOUTpaxKHbIe IPOU3BOACTBA BKIIOYAIOT UCKU BEIYIINX YKPAUHCKHUX YHEp-
TeTHYECKUX KOMIaHui. B aToi myOnmukaumu comepxutcs uHpopmarms oo s¢hdek-
THBHOM IIPaBOBOM HHCTPYMCHTE, HCIOJIb3yeMOM YKPAaWHCKHMH KOMITAHUSIMH JHEp-
TeTHYECKOTO CEKTOpa JUISl 3aIlUThl CBOMX MHBECTUIMH Ha Tepputopun KpsiMckoro
MIOJIyOCTPOBA M ISl BO3MOXKHOCTH TI€peiad B apOUTpak TpeOOBaHMI O BO3Melle-
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HUU yuiep0a, IPUYNHEHHOTO B pe3y/IbTaTe He3akoHHOM anHekcun Kpbima Poccutickoit
Denepanueil. 3HaueHHe TOr0 MHCTPYMEHTA JUIsl YKPAUHCKUX SHEPreTUUECKUX KOM-
MaHUH MOXKHO OOBSCHHUTH pelleHHeM, MpUHATHIM OKpYXHBIM cyfoMm I. ['aarm ot
20 armpenst 2016 roma, KOTOpEIM paHee MPHUCYKIeHHas KommeHcanus B moiabs3y FOKOCa
B nene npotuB Poccuiickoit deneparu, Oblla OTMEHEHA B CBS3U C TEM, YTO €IMH-
CTBEHHOE MHOIOCTOPOHHEE COIVIALlIEHHE B IHEpreTndyeckoM cexrope — Jlorosop k
DHepreTUUECcKOl XapTHM, OKazaycs HepaTuuuupoBaHHbIM Poccueil u mostomy He
MOXKET NPUMEHATBCS 110 OTHOIIEHHIO K HEW. B cBeTe BhINIECKa3aHHOTO, 3asBUTEISM
MIPUIIIOCH HAWTH aJIFTEPHATHBHBIN cr1oco0d npusieuenus Poccuiickoit Penepanuu k
OTBETCTBEHHOCTH 3a HE3aKOHHYIO 3KCIIPOIPHALINIO.

Knioueesvie cnoea: annexcus Kprima, sHepreTudeckue pecypcesl, Ykpanna, Poccws,
corainieHue, MHBecTuiny, 10X, apourpax.

Russian invasion into Ukraine, which resulted in illegal annexation of the
Autonomous Republic of Crimea and the City of Sevastopol in 2014, has cre-
ated a wide range of complex legal issues related to energy investments’ pro-
tection. The most valuable energy assets in Crimea were among the Russian
Federation’s chief targets. How can Ukrainian energy companies make the
Russian Federation liable for the measures it took in relation to their assets
in Crimea? What legal instruments are of use? Who are “ground breakers” in
claiming protections for the damages caused by Russian Federation?

In February 2014, the Russian Federation occupied the Autonomous
Republic of Crimea and the City of Sevastopol. The Russian Federation
asserted factual control over the Crimean Peninsula through use of force
[1], followed by numerous acts, aimed at the establishment of the legal
control over the occupied territory. These measures, in particular include:
1) a so-called Crimean referendum simulated on 16 March 2014 on the
question of separation of Crimea from Ukraine and its incorporation into
the Russian Federation as a federal subject; and 2) the enactment of the
Federal Law dated 21 March 2014 “On ratification of the treaty between
the Russian Federation and the Republic of Crimea on the acceptance of the
Republic of Crimea into the Russian Federation and the formation of new
constituent parts within the Russian Federation” (hereinafter — Russian-
Crimea Annexation Treaty) [2].

Russian invasion into Ukraine, which resulted in annexation of the
Autonomous Republic of Crimea and the City of Sevastopol was in vio-
lation of international law, the United Nations Charter and Ukraine’s
Constitution. Ukraine’s position is corroborated by 100 other Members
States of the United Nations.
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On 27 March 2014, the General Assembly of the United Nations at its at
sixty-eighth plenary meeting adopted a resolution titled “Territorial integ-
rity of Ukraine”, calling on States, international organizations and special-
ized agencies not to recognize any change in the status of Crimea or the
Black Sea port city of Sevastopol, and to refrain from actions or dealings
that might be interpreted as such. Also by the text, the Assembly called on
States to““desist and refrain” from actions aimed at disrupting Ukraine’s
national unity and territorial integrity, including by modifying its borders
through the threat or use of force. It urged all parties immediately to pursue
a peaceful resolution of the situation through direct political dialogue, to
exercise restraint, and to refrain from unilateral actions and inflammatory
rhetoric that could raise tensions [3].

Irrespective of the dispute over the legality of the annexation of the
Autonomous Republic of Crimea and the City of Sevastopol and the call
of international community to refrain from actions aimed at disrupting
Ukraine’s national unity and territorial integrity, the Russian Federation has
assumed factual and jurisdictional control over the territory of Crimea since
21 March 2014, the date when the Russian-Crimea Annexation Treaty was
ratified by the Federal Assembly [4]. By virtue of this law, the Autonomous
Republic of Crimea and the City of Sevastopol were divided into two territo-
rial units with their own governments, authorized to enact laws and enforce
them on behalf of the Russian Federation, as its federal subjects.

On 30 April 2014, the so-called State Council of the Republic of Crimea
enacted Decree No0.2085-6/14 “On certain questions of assets’ manage-
ment of the Republic of Crimea” [5]. The Decree was later amended to
include assets owned by Ukrainian legal entities. Those assets were thus
transferred to the Republic of Crimea (nationalized), without payment of
any compensation.

In response, numerous investment arbitrations were initiated against the
Russian Federation. The pending arbitration proceedings (the list is not
exhaustive) include:

1) JSC Oschadbank v the Russian Federation, whereby the claimant
contends that the Russian Federation seized a branch of Oschadbank in
Crimea [6];

2) Privatbank and Finance Company Finilion LLC v the Russian
Federation, whereby the claimants assert that the Russian Federation took,
as of February 2014, measures that prevented them from operating their
banking business in Crimea [7];
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3) Aeroport Belbek LLC and Mr Kolomoisky v the Russian Federation,
whereby claimants contend that the Russian Federation took measures, as
of February 2014 that deprived the claimants of their property, contractual
and other rights to operate a passenger terminal for commercial flights at
the Belbek International Airport in Crimea [8];

4) Everest Estate LLC and others v the Russian Federation, whereby
Everest Estate LLC and others contend that, as of August 2014, the Russian
Federation interfered and ultimately expropriated their investments in real
estate located in Crimea [9];

5) Lugzor LLC and others v the Russian Federation, whereby Limited
Liability Company Lugzor and others contend that the Russian Federation
interfered and ultimately expropriated their investments in real estate
located in Crimea [10].

Claimants in certain of those cases potentially could claim protection
under the Energy Charter Treaty [11]. Those cases are:

1) NJSC Naftogaz of Ukraine (Ukraine) and others v. the Russian
Federation;

2) Stabil LLC and others v the Russian Federation [12];

3) PJSC Ukrnafta v the Russian Federation [13].

According to the information provided on the official website of the
Permanent Court of Arbitration (hereinafter — the PCA) on 3 June 2015,
two arbitral proceedings were commenced by PJSC “Ukrnafta” and by
Stabil LLC and ten other companies against the Russian Federation claim-
ing that, as of April 2014, the Russian Federation interfered and ultimately
expropriated their investments in petrol stations located in Crimea [14].

Although, the PCA has not published yet the press release regarding
the case between NJSC Naftogaz of Ukraine (Ukraine) and others v. the
Russian Federation, the official website of Naftogaz contains information
that: “the most valuable energy assets in Crimea were among the Russian
Federation's chief targets. The Russian Federation’s actions against
NJSC Naftogaz of Ukraine involved taking steps to formally nationalize
Naftogaz s oil and gas assets in Crimea, including by sending armed men
to commandeer Naftogaz s drilling platforms, and ultimately transferring
almost all of Naftogaz's Crimea-based assets to a Russian state-owned
company” [15]. In addition, according to the PCA case registry the arbi-
trations commenced by NJSC Naftogaz of Ukraine, PJSC “Ukrnafta” and
Stabil LLC against the Russian Federation are marked as related to Oil and
gas or Electricity sector.
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The arbitration proceedings listed above are of particular interest in
light of the judgement issued on 20 April 2016 by the Hague District Court
which annulled an earlier Yukos award against the Russian Federation,
holding that the Energy Charter Treaty had not been ratified by Russia and
could not apply [16].

In view of the foregoing, it appears that Ukrainian companies engaged in
economic activity in the energy sector are currently prevented from claim-
ing protections offered by the ECT in relation to the Russian Federation’s
unlawful expropriation of the assets in Crimea. However, the judgement
of the Hauge District Court issued on 20 April 2016 annulling the earlier
award made in favour of the majority shareholders of Yukos is not final.

While the ECT, which is the only multilateral agreement dealing with
inter-governmental cooperation in the energy sector does not apply in rela-
tion to the Russian Federation, and consequently a special protection pro-
vided therein is not applicable, the claimants, involved in energy sector
are entitled to claim the benefit of the various protections given by other
agreements, which were duly ratified by the Russian Federation. In par-
ticular, pursuant to the Agreement between the Government of the Russian
Federation and the Cabinet of Ministers of Ukraine on the Encouragement
and Mutual Protection of Investments dated 27 November 1998 (herein-
after — the “Treaty” or “BIT”) [17] an energy company is entitled to seek
compensatory relief from the Russian Federation for the breach of the fol-
lowing provisions of the Treaty: Article 2 (2) which provides that each
Contracting Party guarantees in accordance with its legislation, the full
and unconditional legal protection of investments by investors of the other
Contracting Party and Article 5 which refers to prohibition of the invest-
ments’ nationalization, expropriation or equivalent measures.

According to Article 9 of the BIT, a claimant can demand arbitration
to be held either under the Stockholm Chamber of Commerce Arbitration
Rules (Unless the parties agreed otherwise), or the Arbitration Regulations
of the United Nations Commission for International Trade Law (hereinaf-
ter — UNCITRAL). The dispute should be referred respectively: either to
the Arbitration Institute of the Stockholm Chamber of Commerce, or the
“ad hoc” arbitration tribunal under Article 6 of the 1976 UNCITRAL [18].
Article 1.2 of UNCITRAL, as revised in 2010, provides that the parties
to an arbitration agreement concluded after 15 August 2010 shall be pre-
sumed to have referred to the Rules in effect on the date of commencement
of the arbitration, unless the parties have agreed to apply a particular ver-



LEX PORTUS Mo 1(9)°2018 39

sion of the Rules. That presumption does not apply where the arbitration
agreement has been concluded by accepting after 15 August 2010 an offer
made before that date.

Taking into account the amount of pending arbitrations against the
Russian Federation in regard to the consequences of its actions in the
Autonomous Republic of Crimea and the city of Sevastopol which are
administered by the PCA, it appears that the second option, namely to
file claims with the “ad hoc” arbitration tribunal is more preferable to
Ukrainian companies.

The third option of the dispute resolution provided by Article 9(1) (a)
of the BIT is to refer a dispute to a competent court or arbitazh court of the
Contracting Party on whose territory the investment was made.

Taking into consideration that Article 9 of the BIT is not an arbitration
agreement but an offer to arbitrate, a claimant should send a notice of dispute
to the pertinent Contracting Party six months before filing a claim. This notice
should include acceptance of the offer to arbitrate and the choice of one of
the options provided by Article 9 of the BIT. Also, According to Article 2 of
the New York Convention of 1958 “On the Recognition and Enforcement of
Foreign Arbitral Awards” [19] each Contracting State shall recognize an agree-
ment in writing under which the parties undertake to submit to arbitration all or
any differences which have arisen or which may arise between them in respect
of a defined legal relationship, whether contractual or not, concerning a subject
matter capable of settlement by arbitration. The term “agreement in writing”
shall include an arbitral clause in a contract or an arbitration agreement, signed
by the parties or contained in an exchange of letters or telegrams.

Along with the procedural requirement contained in Article 9 of the
BIT, namely that of a six months “cooling period” (Article 9 (2) of the BIT)
between the service of the notice of the dispute and commencement of
arbitration, the said article provides conditions to arbitrate disputes against
the Russian Federation under the BIT. Namely, 1) there must be a dis-
pute between a Contracting Party to the BIT and an investor of the other
Contracting Party to the BIT; 2) the dispute must arise in connection with
an investment (Article 9 (1) of the BIT).

Article 1(2) (b) of the BIT defines “Investor of a Contracting Party” as
“any legal entity established according to the laws of the given Contracting
Party, on the condition that the said legal entity is capable under the laws
of its respective Contracting Party to make investments on the territory of
the other Contracting Party”.
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Whereas a company engaged in economic activity in energy sector is a
legal entity incorporated in Ukraine and its investments in the Autonomous
Republic of Crimea and the city of Sevastopol were lawful under the laws
of Ukraine when they were made, it is assumed that such claimant qualifies
as an investor for the purposes of Article 1(2) (b) of the BIT.

Article 1(1) of the BIT defines “Investments” as follows:

“All kinds of material and intellectual property which are contributed
[are made] [ukr. — “wo exnadaromovcs’”/rus. — «<komopwvie 6K1AOLIBAOMCY
] by an investor of one Contracting Party on the territory of the other
Contracting Party in accordance with the latter s laws, including: a) tan-
gible and intangible property, as well as the associated property rights; b)
cash, as well as securities, commitments, contributions and other forms
of participation; c)intellectual property rights, including copyrights and
related rights, trademarks, rights to inventions, industrial samples, mod-
els, engineering processes and know-how, d) rights to engage in commer-
cial activity, including rights to the exploration, development and exploita-
tion of natural resources.”

Based on the provisions of Article 1(1) (a) and Article 1(1) (d) of the
BIT which contain definition of the term “investment”, energy resources
and rights to operate the respective activity are subject to protection under
the BIT and qualify as an investment for the purposes of this Treaty.

However, the definition of “investment” in Article 1(1) of the BIT con-
tains two additional requirements, which must be met to invoke protection
under the Treaty, namely an assets must be made by an investor of one
Contracting Party in the territory of the other Contracting Party.

In terms of territorial scope of application of the BIT, reference is made
to Article 1(4) of the Treaty, whereby the term “zerritory” denotes the ter-
ritory of the Russian Federation or the territory of Ukraine as well as their
respective exclusive economic zone and the continental shelf, defined in
accordance with international law. Taking into account, that the Russian
Federation established factual control over the Crimea and provided in
its Constitution (Art. 65) that the Republic of Crimea and the Federal
City of Sevastopol are constituent parts of the Russian Federation [20],
it is assumed that the Autonomous Republic of Crimea and the City of
Sevastopol qualify for the term “ferritory of the Russian Federation” under
Article 1 (4) of the BIT and for the purposes of the Treaty only.

According to Article 29 of the Vienna Convention of the Law of
Treaties of 23 May 1969 (hereinafter — Vienna Convention 1969) [21],
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unless a different intention appears from the treaty or is otherwise estab-
lished, a treaty is binding upon each party in respect of its entire territory.
The detailed analysis of territorial application of investment treaties, as
well as interpretation of the term “entire territory” under Article 29 of the
Vienna Convention 1969 was performed in the article “Horror Vacui: Or
Why Investment Treaties Should Apply to Illegally Annexed Territories”
published in Journal of International Arbitration [22]. The authors of the
said article came to the following conclusion:

“Although not explicitly stated, this provision [Article 29 of the Vienna
Convention 1969] also entails the so-called moving treaty frontiers rule.
According to this concept, which also possesses a customary international
law character, the application of a state s treaties is automatically extended
to newly acquired territory from the point of the acquisition onwards. The
wording ‘its entire territory’ must therefore be understood ‘as “its entire
territory at any given time”.

In view of the foregoing, the parties’ rights and obligations under the
BIT extend to entire territory over which a State asserted factual and juris-
dictional control, and therefore, assets of the Ukrainian companies, which
were expropriated after the annexation of Autonomous Republic of Crimea
and the city of Sevastopol by the Russian Federation are subject to protec-
tion under the BIT.

In terms of temporal application of the Treaty, Article 12 of the BIT reads:

“The Treaty [the BIT] will apply to all investments made by investors
of one Contracting Party in the territory of the other Contracting Party, on
or after January 1, 1992.”

In this regard, it is worthy of note, that while the BIT was signed on 27
November 1998 and entered into force on 27 January 2000, Article 12 of
the said Treaty covers investments which were made on or after 1 January
1992, id est before or after the BIT’s entry into force. Except the condition
that the investment must be made “on or after 1 January 19927, the BIT
set out no additional requirements or restrictions regarding the time of the
investment.

In view of the foregoing, Ukrainian energy companies which invested
energy resources and/or the respective rights in the territory of Autonomous
Republic of Crimea and the city of Sevastopol, on or after 1 January 1992,
are entitled to protection provided by the BIT.

Although in Stabil LLC and others v the Russian Federation, PJSC
Ukrnafta v the Russian Federation, the Russian Federation states that it



42

does not recognize the jurisdiction of the tribunal [23], on 26 June 2017, in
the two above-referenced matters, the arbitral tribunal addressed jurisdic-
tional issues in a preliminary procedure and issued its unanimous Awards on
Jurisdiction. It appears that the arbitral tribunal will proceed to the hearing on
merits of the disputes, which means that both companies satisfied jurisdic-
tional requirements set out in the BIT [24]. Consequently, Ukrainian energy
companies may successfully protect their assets, property and rights related
to the economic activity in energy sector as investments under the BIT.

But what is more important, the Agreement concluded between the
Government of the Russian Federation and the Cabinet of Ministers of
Ukraine on the Encouragement and Mutual Protection of Investments of
27 November 1998 does not imply that the arbitral tribunals must consider
the dispute between Ukraine and the Russian Federation over the legality
of annexation of the territory of Autonomous Republic of Crimea and the
city of Sevastopol in 2014. The task of the arbitral tribunal in the disputes
under the BIT is to determine, whether the investments of Ukrainian inves-
tors in Crimea are covered by the protection provided by the Treaty. This
undoubtedly makes the BIT an effective legal instrument for investors’
rights’ protection, including those who are engaged in energy sector.
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