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ABSTRACT

Issues on choice of law are sometimes very complex, and the resulting
outcome may be determinative of most litigations. This is especially true where
the litigation concerns cross-border transactions involving states with diverse
laws and di erent legal traditions. Thus, it is important for parties to be able to
accurately predict the applicable law of their international sales contract in
advance to enable them to plan the activities relating to their contracts with
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certainty. The existence of uncertainty with regard to the applicable law in most
legal systems (especially at common law) makes it difficult for contracting
parties to plan or resolve disputes that may arise from their commercial
contracts, either by themselves or by the court. This situation is an unpleasant
one which presents an undesirable state of affairs to the business world.

At common law, although it is true that the legal certainty required with
respect to the applicable law of international commercial contracts can be
achieved by a choice of law clause, it should be noted that most of such
contracts do not contain this clause. This article attempts to contribute to
existing literature on choice of law for contract in South Africa and also provide
solutions, based on the underlying principles of private international law of
contract, that effectively address the uncertainty in this area of law. To achieve
its task, the article examines the various connecting factors considered by the
South African courts in determining the applicable law (also, the proper law or
governing law) of international contracts in situations where the parties do not
insert a choice of law clause in their international contracts for sale of goods.
The factors considered in this regard include the place of conclusion of contract,
domicile, habitual residence and place of performance. These factors, in most
situations, serve as the primary connecting factors considered by the courts in
arriving at an answer with regard to the objective proper law/applicable law of
an international sale contract (and other international commercial contracts) in
South Africa. Further, the article examines why it is important for South African
courts, and common law courts in general, to even go through the exercise of
determining the applicable law in matters of international commercial disputes
and not simply rely on the lex fori in dealing with such litigations (since, a lex
fori approach might be much easier).

The keywords: international contracts on the sale of goods, international
commercial contracts, private international law of contract, common law,
applicable law of an international contract, lex causae, lex fori, lex loci
contractus, lex domicilii, law of the habitual residence, lex loci solutionis.

Introduction

Issues on choice of law are sometimes very complex, and
the resulting outcome may be determinative of most litigations.
This is especially true where the litigation concerns cross-border
transactions involving states with diverse laws and different
legal traditions. Thus, it is important for contracting parties to be
able to predict the applicable law of their international contract
accurately in advance to enable them to plan the activities
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relating to their contracts with certainty. Although it is true that
legal certainty in this area can be achieved by a choice of law
clause, it should be noted that majority of international contracts
do not contain this clause (Lin, 2012; Marshall, 2014).

Before delving into the substantive issues, it must first be
acknowledged that it is imperative for any legal system aspiring
to promote cross-border trade and investment activities within its
boundaries to adopt choice of law rules characterised by a high
degree of legal certainty! (Neels, 2017; Obiri-Korang, 2021; Neels
& Fredericks, 2018; Giuliano & Lagarde, 1980; Symeonides, 2013).
The main reason for this is to help keep both adjudication and
compliance costs in international commercial litigations low
(Giuliano & Lagarde, 1980; Obiri-Korang, 2021). Also, and
most importantly, legal certainty with respect to determining the
objective applicable law fosters “prelitigation predictability” and,
thus, helps to reduce the incidence of litigation — as the parties may
be able to easily predict the outcome of possible litigations — and
compliance costs since the parties are already aware of the law that
regulates their obligations (Obiri-Korang, 2021).

The existence of uncertainty with regard to the determination
of the applicable law in most legal systems (especially at
common law) make it difficult for contracting parties to plan or
resolve disputes that may arise from their transnational contracts,
either by themselves or by the court (D’Amato, 1983). This
situation is an unpleasant one which presents an undesirable state
of affairs to the business world.

Methodology

This article attempts to contribute to existing literature on
choice of law for contract in South Africa and also provide
solutions, based on the underlying principles of private
international law of contract, that effectively address the

! This is notwithstanding the fact that the relevant connecting factors
to be utilised must be one that is not arbitrarily chosen but based on sound
principles of choice of law for contract.
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uncertainty in this area of law. To achieve its task, the article
examines the various connecting factors considered by the South
African courts in determining the applicable law (also, the proper
law or applicable law) of international contracts on the sale of
goods in situations where the parties do not insert a choice of
law clause in their contract. The factors considered in this regard
include the place of conclusion of contract, domicile, habitual
residence and place of performance. These factors, in most
situations, serve as the primary connecting factors considered by
the courts in arriving at an answer with regard to the objective
proper law/applicable law of a contract. Further, the article
examines why it is important for the South African courts (or any
other court) to even go through the exercise of determining the
applicable law in matters of international commercial disputes
and not simply rely on the lex fori in dealing with such litigations
(since, a lex fori approach might be much easier).

1. Lex fori and lex causae conundrum: the need

for the determination of the proper law

While the focus of this article is to help determine the
appropriate choice of law rule that should be applicable to
international contracts on the sale of goods, it first seeks to
examine why it is important for courts to go through this exercise
of determining the applicable law to disputes resulting from such
contracts and not simply rely on the /ex fori in dealing with such
commercial litigation. Thus, the article will first put forward
justifications as to why it is important to go through a choice of
law process to determine the appropriate law that should govern
international trade contracts.

From an objective point of view, it is natural for one to contend
that it is uncomplicated and, probably, much more advantageous
for courts to apply their own laws to every dispute that comes
before them and which they have jurisdiction to hear because it is
comparatively easier for them to ascertain and, subsequently, apply
their own law. This is because it is reasonable for one to perceive
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that judges and other legal practitioners within a particular
jurisdiction are more familiar with the laws operating within their
jurisdiction than those of other places. Where courts apply their
own law, the cost of applying this law will be substantially lower
compared to the prevailing system of determining the applicable
law — lex causae approach (where courts are obliged to determine
the legal system whose substantive law applies to a contract)
(O’Hara & Ribstein, 1999). Also, if courts always apply their own
laws to disputes arising from international contracts, the resulting
precedents from these cases will serve as a valuable source
of information to both judges and litigants, as it does in pure
domestic cases, to either help facilitate adjudication processes or
reduce the rate and incidence of litigation and, thereby, eliminating
the need to invest into foreign laws. Thus, a lex fori approach to
all international contractual cases has the potential of reducing or
eliminating the need for local investment into foreign laws because
such laws will be less valuable to local businesspersons and courts
as foreign precedent becomes less important in serving as a guide
to the decision-making process of courts (O’Hara & Ribstein,
1999; Thiel, 2000).

Regardless of the supposed advantages of a lex fori approach
to questions of choice of law in international contracts, it is
imperative to note that the process of determining the applicable
law of international contracts is an important one, the relevance
of which cannot be underestimated. The importance of this lex
causae approach is discussed below.

1.1. Prelitigation predictability

First, a lex causae approach to choice of law is necessary
for the enhancement of predictability (Forsyth, 2012). This
position is even more probable in a system where there
exists specific choice of law rules which allows little or no
discretion on the part of decision-makers. The predictability
promoted by a lex causae approach allows contracting parties
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to structure their transactions and other activities, which are
related to their contract, in a manner that ensure efficient
performance of their obligations (Obiri-Korang, 2021).
However, some authors have argued that it is rather the /ex
fori approach that presents the benefit of predictability to
contracting parties. Their argument is based on the view that
a lex fori approach is simple and clear and is, therefore, more
predictable (Ghei & Parisi, 2004; Thiel, 2000)>. Although
the argument may appear persuasive, a closer examination of
the /ex fori approach reveals that this approach may enhance
predictability only after a dispute has occurred and/or a suit
has been brought by a party against the other and the forum
becomes clear, hence post-litigation predictability. In fact, a
lex fori approach to all international contracts would rather
create a considerable level of uncertainty prior to litigation as
a party may not know beforehand the forum where she will be
sued — this may only be possible if there is a choice of forum
clause. Thus, a lex fori rule will, therefore, leave contracting
parties in the dark about the applicable law of their contracts,
making it impossible for them to structure their transaction
around the law that should regulate it.

From the above, it can be asserted that the important form
of predictability or legal certainty useful to commercial persons
(pre-litigation predictability) may only be possible under a lex
causae approach to choice of law (which includes the situation
where the forum enforces choice of law clauses) and that
the argument put forward to justify the lex fori approach on
the grounds of predictability is one that is untenable (Allen &
O’Hara, 1999; O’Hara & Ribstein, 1999). Thus, by a lex causae
approach contracting parties may have the chance to ascertain
the applicable law of their contract well in advance, which

2 For an extensive argument in favour of a /ex fori approach, see Parisi,
F., & O’Hara, E.A. Conflict of laws. In P. Newman (1998) (Ed.). The New
Palgrave Dictionary of Economics and the Law. P. 387.
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will allows them to adjust their behaviour to particular legal
frameworks’.

1.2. Forum-shopping

Another known disadvantage associated with a lex fori
approach is that it encourages forum-shopping due to plaintiffs’
propensity to seek substantive laws that will be favourable to their
case (Mankowski, 2002; Parisi & O’Hara, 1998). Thus, in a system
where the lex fori rule is applied without reservation, plaintiffs may
use forum-shopping as a tool to skew litigation processes in their
favour because it will allow them to choose a forum ex-post based
on their own preferences (Mankowski, 2002; Parisi & O’Hara,
1998). This is likely to happen because the varying substantive
laws of various legal systems tend to create disparities with regard
to disputing parties’ expected gains across jurisdictions. Thus, by
a lex fori approach, plaintiffs may be able to select the substantive
law that best supports their case through forum-shopping.

3 It has, however, been asserted by some authors that it is a misconception
to associate pre-litigation predictability to the lex causae approach to choice
of law. (See, for example, O’Hara & Ribstein, 1999; Parisi & O’Hara,
1998). This is based on the argument that, under a /ex causae approach,
the applicable law of an international commercial contract is dependent on
the private international law rules of the forum state. It is also asserted that
because contracting parties may be able to predict the states where any future
litigation is likely to take place: hence, the applicable law, it has been argued
that the level of predictability between the two approaches are virtually the
same. This is, however, a simplistic view to the problem with regards to the
legal certainty and predictability of results. First, the task of determining the
courts which may have jurisdiction over the relevant contract in itself may be
an exercise in futility. This is because without choice of court agreements, an
aggrieved party may, through forum shopping, sue his counterpart in states
with a liberal approach to question of jurisdiction in private international
law. Second, even in situations where parties are able to accurately predict
the likely applicable laws, based on the private international law rules of all
the forums which may have jurisdiction over any future dispute, it will be an
expensive task to study the laws of all the potential legal systems whose law
(including precedents) may be applicable.
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A possible solution to the menace of forum-shopping due
to a lex fori approach is the adoption of a lex causae approach
to questions of choice of law. This approach obliges decision-
makers to determine the applicable law of international contracts
by considering certain factors important to the relevant contract
or by applying laid down statutory rules. Such an approach —
lex causae — provides little or no incentive for forum-shopping
and, therefore, discourages plaintiffs from doing so*.

1.3. Possible regulatory competition

The third (non-traditional) reason put forward in favour of a
lex causae approach to choice of law is the argument advanced
by some scholars that it encourages states’ adoption of efficient
substantive rules (O’Hara & Ribstein, 1999; Parisi & O’Hara,
1998). This argument is based on the premise that parties
structure their contract and subsequent transactions in a manner
that avoids inefficient or inappropriate laws. This practice is
believed to have led to the situation where certain state laws,
which might have otherwise applied, are wilfully overlooked or
avoided by contracting parties. The rejection of certain state laws
may, in turn, force states to internalise the cost of their (inferior)
laws, thereby promoting competition among various jurisdictions
for the adoption of more efficient substantive laws (Parisi &
O’Hara, 1998; O’Hara & Ribstein, 1999). A typical example is
the consistent selection of English law by commercial parties as
the preferred applicable law of their maritime contracts because
of the country’s well-developed jurisprudence and popularity
in the field of commerce (Nishitani, 2016)°. Thus, a lex causae

4 However, whether or not the idea of forum shopping itself should be
discouraged is another debate. It should, however, be noted that forum
shopping is generally regarded as an obstacle to the smooth proper
administration of justice procedure and is generally not encouraged.

5 See, for example, the South African case of Representatives of Lloyds v.
Classic Sailing Adventures (Pty) Ltd 2010 (5) SA 90 (SCA) where the parties
chose the English Marine Insurance Act of 1906 as the applicable law.
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approach allows parties to avoid inappropriate and inefficient
laws from regulating their contract by selecting a law that is
different from the one that would have been applied.

1.4. Comparative regulatory advantage

A fourth reason which favours the application of a lex causae
approach to choice of law is that it allows courts to uphold and
give effect to foreign jurisdictions’ comparative regulatory
advantages (Posner, 1998; Hay, 1992; Solimine, 1989). This is to
help preserve remedies due to aggrieved plaintiffs which would
have been based on the putative proper law. The comparative
regulatory advantage associated with the lex causae approach can
be properly demonstrated in actions of tort. The argument is that
choice of law rules should acknowledge lawmakers’ capability of
obtaining information about the rules that should govern particular
cases. Under tort, for example, the idea of comparative regulatory
advantage stipulates that the lex loci delicti commissi is the law
most attuned with the conditions that affect its road safety —
climate, terrain, and attitude of road users toward safety (O’Hara &
Ribstein, 2000). In instances like this, the place where an accident
occurs is considered to have the comparative regulatory advantage
with respect to the creation of the most favourable incentives to
provide for injured plaintiffs within that jurisdiction.

2. Introduction to South African choice of law rules

in respect of international contracts on the sale of goods

To begin with, it is important to indicate that South Africa is
neither a party to the United Nations Convention on Contracts
for the International Sale of Goods of 1988 (CISG) nor any other
international treaty that seeks to unify either the substantive law
or the choice of law rules on international trade in goods.

Under South African private international law, parties to
international contracts have the right, under the principle of party
autonomy, to determine the applicable law (also known as the
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proper law) of their contract (Kahn, 2003; Forsyth, 2012; Van
Rooyen, 1972; Spiro, 1973). This right granted to contracting
parties may be exercised either expressly or tacitly, leading to an
express choice of law or a tacit choice law, respectively (Forsyth,
2012; Schoeman et al., 2013). Identifying an express choice of
the applicable law in an international contract for the sale of
goods simply requires one to look at the terms of the contract
to see if the parties included a choice of law clause (Collins &
Harris, 2022; Kahn, 2003; Forsyth, 2012). It is, however, a bit
problematic when the parties do not expressly indicate their
choice of the applicable law in the contract and the court has to
infer or determine a tacit choice of law. Under tacit choice of
law, it is said that the parties make “a true and a real choice of
law which is not expressly made” but, however, a clear inference
can be drawn from the terms of the contract that the parties did,
in fact, make a choice of law except that they did not expressly
indicate this choice in their contract (Neels & Fredericks, 2011;
Mortensen, 2006).

While the position in South Africa on effectuating both the
express and tacit choice of the applicable law with respect to
international contracts on the sale of goods is quite settled, albeit
some identified challenges®, it is more challenging for contracting
parties (and, even, the courts) to accurately predict the applicable
law of their international sale contract in situations where
the parties do not choose this law. Regardless of the benefits
associated with parties exercising their autonomy to choose the
applicable legal system (especially, in instances where there
is an express choice of law), contracting parties do not always

¢ In the 2010 decision in Representatives of Lloyds v. Classic Sailing
Adventures (Pty) Ltd, the South African Supreme Court of Appeal seemed
to be willing to give effect to contracting parties’ choice of English law as
the applicable law of their contract only insofar as the provisions of the said
law (English Marine Insurance Act of 1906) were not conflicting with the
otherwise South African legislation on the subject (Representatives of Lloyds
v. Classic Sailing Adventures (Pty) Ltd 2010 (5) SA 90 (SCA)).
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exercise this right. However, in stances where the parties to an
international commercial contract neither expressly nor tacitly
select the applicable law, this law (known as the objective proper
law) is determined by the court (Forsyth, 2012; Collins & Harris,
2022). In South Africa, the objective proper law is determined by
applying the “closest and most real connection” rule. Thus, here,
like many other common law jurisdictions around the world,
the objective proper law is the law (legal system) with which
the contract has the has the “closest and most real connection”
(Forsyth, 2012; Fredericks & Neels, 2003)’.

In the past, the courts in South Africa applied either the law
of the place of contracting (lex loci contractus) or the law of
the place where the contract was performed (lex loci solutionis)
as the objective proper law of an international contract for the
sale of goods (Edwards, 1984; Kahn, 1990)%. However, and as
discussed below, applying the lex loci contractus merely because
it is the law of the place where the contract was concluded may
not be appropriate as the place of contracting may be fortuitous
and have no substantial link to the contract (Forsyth, 2012;
Schoeman et al., 2013). Further, in certain circumstances, it
may be difficult to determine the place where a contract was
concluded’. With respect to the loci solutionis rule, it has also
been argued that although the place of performance will seldom
be fortuitous, relying on this rule may lead to the difficulty of
determining the objective proper law in situations where the
contract requires performance in multiple places (Forsyth, 2012).

Today, and as has already been indicated above, the courts in
South Africa have moved away from both the loci contractus and
loci solutionis rules, due to its unsuitability in modern times, in

7 Improvair (Cape) (Pty) Ltd. v. Establissements Neu 1983 (2) SA 138 (C)
at 146H—147A; Laconian Maritime Enterprises Ltd. v. Agromar Lineas Ltd.
1986 (3) SA 509 (D) at 526D-H.

8 See also Standard Bank of South Africa Ltd. v. Efiroiken and Newman
1924 AD 171 at 185ff.

° or example, an international sale contract concluded on the internet.
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favour of the “closest and most real connection” rule (Schoeman
et al., 2013)!°. The “closest and most real connection” rule
was adopted by the English courts after the judgement in
Bonython v. Commonwealth of Australia'. This approach has
since been adopted by common law courts around the world,
including countries like Ghana'?, Australia’®, and Canada'“,
where the rule has even been extended to matters regarding the
establishment of jurisdiction'. In the United Kingdom, itself,
where the rule emanated from, the country has since the early
1990s abandoned this common law rule in order to give effect
to the European Union Convention on the Law Applicable to
Contractual Obligations of 1980 (the Rome Convention) and the
subsequent European Union Regulation on the Law Applicable
to Contractual Obligations of 2008 (the Rome I Regulation)
through the enactment of the Contracts (Applicable Law) Act

1 The subjective approach was subsequently endorsed in Guggenheim
v. Rosenbaum and it is yet to be expressly rejected by the South African Supreme
Court of Appeal (Guggenheim v. Rosenbaum (2) 1961 (4) SA 21 (W)). This
is so regardless of the inability of the court to determine the actual subjective
intention of contracting parties in respect of the choice of the applicable law,
especially in situations where the parties did not, in fact, apply their minds to
the issue. And, since the connecting factors considered by the courts in order
to impute or infer an intention to the parties work in an objective manner to
localise the international contract, one may ask if the court does, in fact,
“impute” an intention to the contracting parties or it only utilises the term to
justify its manner of operation (See, Edwards, 1984, for further criticism of the
subjective approach). In the end, it can be argued that it does not make sense for
the court to impute an intention to the parties if the parties had neither expressly
nor tacitly chosen the applicable law of their international contract.

11951 AC 201.

12 Godka Group of Companies v. PS International Ltd. 1999-2000 1 GLR
409; Société Geénérale de Compensation v. Ackerman 1972 1 GLR 413.

3 Akai Pty Ltd v The People'’s Insurance Co (1996) 188 CLR 418.
4 Lilydale Cooperative Limited v Meyn Canada Inc 2015 ONCA 28]1.

5 In Canada, the “closest and most real connection” rule is also applied
by the courts to determine whether it has jurisdiction to hear a matter with
foreign elements (7olofson v. Jensen 1994 3 RCS 1022).
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of 1990 of the UK (Khanderia, 2020). After Brexit'’, both the
Rome Convention and the Rome I Regulation automatically
became unapplicable in the UK. And, in order for the country to
largely retain and apply the choice of law rules under the Rome
I Regulation (and the Rome II Regulation'” which concerns
tortious/delictual matters), the country has adopted the provisions
of the Rome I Regulation in the UK through a new legislation, the
Law Applicable to Contractual Obligations and Non-Contractual
Obligations (Amendment etc.) (EU Exit) Regulations of 201918,

In South Africa, the application for the closest and most real
connection rule to international contracts on the sale of goods has
received approval from academics for being “jurisprudentially
more sound” in the determination of the objective proper law
(Schoeman et al., 2013). In order for the South African courts (and
other common law courts) to determine the legal system that has the
“closest and most real connection” with an international contract,
the court may consider a number of factors known as connecting
factors. Chief among these factors are the place of conclusion of
contract, domicile, habitual residence and place of performance.

It should, however, be noted that before the adoption of the
“closest and most real connection” rule in South Africa, the court
in an earlier case, Standard Bank of South Africa Ltd. v. Efroiken
and Newman", concerning an international contract for the sale
of goods adopted an initial subjective approach (also known
as the presumed intention theory) to matters on choice of law.
Under the so-called subjective approach, the court operates on
the presumption that the contracting parties intended the law of a

!¢ Brexit is the term given to the United Kingdom’s withdrawal from the
European Union which officially occurred at 23:00 GMT on 31 January 2020.

17" European Union Regulation on the Law Applicable to Non-Contractual
Obligations of 2008.

'"® The Secretary of State of the United Kingdom made these Regulations
with respect to the powers conferred on her by section §(1) of (and, also,
paragraph 21(b) of Schedule 7) the European Union (Withdrawal) Act of 2018.

191924 AD 171.
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particular legal system to apply to their contract (Edwards, 1984).
Here, the court strives to determine what the intention of the parties
would have been had they considered the issue of the applicable
law (Schoeman et al., 2013; Khanderia, 2020; Edwards, 1984). For
the court to impute or infer an intention to the parties under the
subjective approach, the court considers all factors relevant to the
particular case. And like the major connecting factors considered
under the “closest and most real connection” rule, the main factors
considered under the subjective approach are also the place of
conclusion of contract, domicile, habitual residence and place of
performance (Edwards, 1984). Thus, regardless of which approach
considered by the South African court, the primary connecting
factors considered by the courts seem to be the same.

3. Examining the rules of choice of law

for the determination of the objective proper law

3.1. Introduction

When examining choice of law rules for contracts, it is
important to bear in mind that these rules may be relevant
to contracting parties in two contexts. The first is that it is
importance to the resolution of conflicts that have already
occurred. Here, these rules are applied by the courts (or other
conflict resolution bodies) to resolve issues concerning the
applicable law. Second, parties may also resort to choice of law
rules with the hope of avoiding conflicts®®. Thus, parties may rely
on choice of law rules to determine the applicable law of their
contracts by themselves and this will help them to know the level
of performance expected of them so as to avoid future litigation.
Regardless of the interest of parties (or judges and any other
third parties) or the purpose for which one appeals to choice of
law rules for contract, all relevant participants demand a stable,

20 Note that uniformity and predictability, based on commercial
convenience, are the most important considerations in making the choice of
the applicable law by parties.
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concrete set of rules to help them in their decision making
(O’Hara & Ribstein 2000; Hakki, 2003).

In cases concerning international contracts for the sale of
goods, a reliable choice of law approach that is relevant would
be one that embraces conflict-resolving values such as simplicity,
predictability and legal certainty. Aside these, other relevant
substantive values that should characterise choice of law rules
meant for the promotion of commerce are uniformity, fairness,
and the protection of weaker parties?'. Again, the relevant choice
of law approach must, in addition to the above, satisfy the
criteria of effectiveness, clarity and commercial convenience®.
These qualities can help to promote commercial and investment
activities within jurisdictions. For example, a survey by the
International Chamber of Commerce (ICC) in 2003 revealed
that a lot of companies are discouraged from entering into an
international commercial contract and other investment activities
within a country if they are uncertain about their liability
exposure within the particular country?. Also, the ICC findings
indicate how the ideas of legal certainty and predictability of
results may affect economic growth within a particular region.
Thus, for businesses to continue to grow and expand their
operations and relationships across borders there is the need for
the adoption of a clear and predictable set of choice of law rules
in the area of contract.

In this section, the article seeks to evaluate the main connecting
factors utilised by the South African courts to determine the
objective applicable law of contracts (in situations where parties

2l The ICC is the world’s largest business organization with more than
8,000 member companies in more than 140 countries. The survey results are
available at www.icwbo.org/law/jurisdiction.

22 See sections 4A-507 comment 3 of the Uniform Commercial Code of
the United States.

2 The ICC is the world’s largest business organization with more than
8,000 member companies in more than 140 countries. The survey results are
available at www.icwbo.org/law/jurisdiction.
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do not select the applicable law by themselves) to identify those
factors that are appropriate for providing uniformity of results
and predictability, based on commercial convenience. This will
be achieved by examining the major connecting factors and how
they are applied by the courts in arriving at a decision on the
applicable law for international contracts for the sale of goods.

3.2. Examining the leading connecting factors considered

by the South African courts

In determining the applicable law of an international contract
for the sale of goods, the courts of the various legal systems
and, most importantly, different legal traditions around the
world adopt different approaches in arriving at an answer. In
this regard, courts of different states adopt different choice of
law rules (which may either be statutory rules or precedence
from case law, depending on the specific country) by selecting
a connecting factor or assigning varied levels of importance to
different connecting factors to be considered in making a decision
on the applicable law. In South Africa, the applicable law of an
international contract for the sale of goods is the law with which
the contract has its “closest and most real connection”. This rule
requires that the court examines the various connecting factors of
the contract to determine the said applicable law*. Although the
applicable choice of law rule requires all South African courts

2 Improvair (Cape) (Pty) Ltd. v. Establissements Neu 1983 (2) SA 138 (C)
at 146H-147A; Laconian Maritime Enterprises Ltd. v. Agromar Lineas Ltd.
1986 (3) SA 509 (D) at 526D—-H; See para 4 above for the discussion on the
subjective approach to issues of choice of law for contract. It is important to
indicate that although the “closest and most real connection” rule seems to be
the current rule applicable in South Africa, the subjective approach which was
applied in the early days have not yet been overruled by the Supreme Court of
Appeal; It is also important to note that regardless of the approach adopted by
the court in determining the applicable law of an international contract for the
sale of goods, the connecting factors considered by the court remain the same.

3 Bonython v Commonwealth of Australia 1951 AC 201; Amin Rasheed
Shipping Corp v Kuwait Insurance Co 1984 AC 50 HL.
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to examine the connecting factors in a balanced manner, there
seems to be a lack of legal certainty and predictability of results
in this area of law as it is possible to have different courts in the
country to arrive at different answers regarding applicable law for
a particular international sale contract (even when these courts
are faced with the same or similar set of facts). In fact, the issue
of uncertainty regarding the applicable law of a contract may
even be encountered when the same set of facts are presented
before two different judges of the same court at separate times
(Obiri-Korang, 2020). This is especially true under a common
law system that relies on judicial precedence because judges,
through their discretion, may place different weights on the
connecting factors they consider in determining the applicable
law of international contracts for the sale of goods.

As already mentioned in the preceding section, when dealing
with questions of choice of law in situations where there is
no express choice by the parties, there are numerous factors
that the courts consider to be relevant in the determination of
the applicable law. With regard to international sales contract,
the major connecting factors considered by the South African
courts include (but are not limited to) the place of contracting,
place of performance, place of residence (including the place of
incorporation of a business or the principal place of a business
organisation)®®, and the place of domicile (Schoeman et al., 2013;
Forsyth, 2012; Edwards, 1984)?’. Other factors considered, to
a lesser extent, include whether the contract is linked with any
other contract that contains a choice of law clause, the currency
used in the contract, the language used etc (Schoeman et al.,
2013; Forsyth, 2012; Edwards, 1984). Among these factors, the
law of the place of contracting (lex loci contractus) (Nussbaum,
1942) and that of the place of performance (lex loci solutionis)

26 See, for example, Standard Bank of South Africa Ltd. v. Efroiken and
Newman 1924 AD 171.

27 Improvair (Cape) (Pty) Ltd v. Establissements Neu 1983 2 SA 138 (C).
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(Obiri-Korang, 2021) have been suggested as the laws that may
legitimately serve as the applicable law of international contracts.
Regardless of this suggestion, these two have their own limitations.
With regard to the lex loci contractus rule, the most popular
argument against it is based on the fact that the loci contractus
may be entirely fortuitous?. Similarly, persuasive arguments have
been advanced against the lex loci solutionis rule with respect to
international contracts for the sale of goods with the most popular
one questioning its effective application in situations where there
is more than one place of performance (Fernandez, 2019).

3.2.1. The lex loci contractus rule

The lex loci contractus rule provides that in a contractual
relationship where there are foreign elements, any dispute that
arises over the rights and obligations of the parties concerned
should be determined by the law of the place where the contract
was made (Pitel & Rafferty, 2010; Nicholson, 1982). The state
“where the contract was made” has been interpreted to mean the
state where the last act required for the formation of a legally
binding contract was made (Pitel & Rafferty, 2010). Regardless of
the simple nature of this lex loci contractus rule, it has generated
controversy and been considerably criticised by various authors.
Firstly, putting this rule into practice requires artificial rules like the
“postal rule” to determine the loci contractus®. Secondly, the loci
contractus rule cannot be applied to all contracts. For example, it
cannot be applied to situations where the contract of sale of goods
is made on the international seas (Pitel & Rafferty, 2010).

Further, today’s age of electronic communication presents
new challenges with regard to the determination of the /loci
contractus (Schoeman et al., 2013). Thus, supposing two parties

28 See Lord Diplock in Amin Rasheed Shipping Corp. v Kuwait Insurance
Co 1984 AC 50 (HL) 62.

» According to the postal rule acceptance is deemed to have occurred at
the place where the offeree mailed it: Duwuona-Hammond 7he Contract Law
of Ghana (2011) 43.
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with no in-person negotiations conclude a contract via the
exchange of emails, how does one determine the place where
the acceptance, relevant for the conclusion of a binding contract,
was received by the promisor? Will the place of acceptance be
at the location of the relevant internet server, which received
the electronic transaction, or where the promisor-addressee
fortuitously happens to be when she opened and read her email?
In fact, fortuity plays such a major role in the application of the
lex loci contractus rule that it becomes difficult for parties to
actually prepare ahead, taking into account the law which will
govern their contract (Pitel & Rafferty, 2010).

Take the scenario where a Ghanaian trader (buyer) and a South
African businessman (seller), both of whom were on a safari at
the Nairobi National Park, contract in Nairobi (Kenya) for the
sale of wool by the South African to the Ghanaian which is to
be delivered (FOB) at the harbour in Cape Town (South Africa).
Here, although Kenyan law has no close or real connection with
the transaction, it would become the applicable law of the sale
contract if the lex loci contractus rule applies. This will be the
result if any dispute arising from this transaction comes before
a court in Guinea-Bissau (assuming it has jurisdiction) since the
parties have no common habitual residence. Thus, in applying the
Civil Code of Guinea-Bissau of 1973, the court will apply the lex
loci contractus rule® as the parties neither chose the law to apply
to their contract nor have a common habitual residence. It must
be mentioned here that the role that the element of chance plays
in the determination of the applicable law in this scenario — where
the applicable law of an international contract for the sale of
goods lacks any form of close or real connection with the parties
or their contract — is what led to the gradual removal of the lex
loci contractus rule in South Africa (Schoeman et al., 2013).

3% According to articles 14-65 of the Bissau-Guinean Civil Code of 1973,
if the parties do not choose the applicable law then the law of the common
habitual residence of the contracting parties governs their international
contracts and in situations where the parties do not have a common residence,
then the lex loci contractus applies.
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Flowing from the above, it is discernible that a strict application
of a lex loci contractus rule may provide contracting parties with
the needed certainty required to plan their activities with respect
to their contractual rights and obligations. However, the level of
certainty may be lower, as the determination of the place where an
international contract for the sale of goods was actually concluded
can sometimes be tricky (for example, accepting a contract
while on board an aircraft travelling across Sub-Saharan Africa).
Also, the fact that a strict application of this rule may lead to the
application of the law of a state that has little or nothing to do with
the contract may seem problematic. Finally, and flowing from
the preceding reasoning, it should be mentioned that the lex loci
contractus rule, in most instances, only creates post-contractual
certainty or certainty only immediately before a contract is
concluded. This is because the loci contractus of most modern
contracts may only be determined with certainty only after the
contract has actually been concluded as the location of the modern
business person keeps changing from time to time, leaving the
applicable law (in this case, the lex loci contractus) to chance.

3.2.2. The lex loci domicilii and the habitual residence rule

Domicile has, for a long time, been a notable connecting factor
under South African (and at common law, in general) private
international law and has served as a link between individuals and
particular legal systems in cases with foreign elements (Forsyth,
2012). In law, every individual has a domicile at a given point in
time. However, it should be noted that while a person is entitled
to only one place of domicile at a time, she may be resident at one
or more places at the same time (Forsyth, 2012; Collins & Harris,
2022)’". The uniqueness of domicile with reference to every
individual has made it possible for the courts to rely on “domicile”

31 At common law, the rule is that an adult can change her domicile by
leaving the previous one in order to permanently reside elsewhere. This
new domicile is known as a domicile of choice. Also, one can abandon her
domicile of choice if she finds herself a new domicile of choice or if the
domicile of origin revives (Stone, 1995).
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as a factor relevant for choice of law purposes. Under private
international law, the determination of the applicable law generally
depends on a relationship between a person, a thing or a conduct,
on one hand, and a particular geographical location or a state on
the other hand (Hay et al., 2010). This relation is what is normally
referred to as connecting factor (Zhang, 2018; Szaszy, 1966). Again,
in private international law, the law that a person is subjected to base
on her affiliation (such as domicile) is her personal law. This law
is mostly applied to personal issues affecting individuals such as
marriage, inheritance, civil capacity, and other matrimonial causes
and personal statuses (Mousourakis, 2012). The idea is found on the
general principle that the “personal law” of individuals follows them
and helps in the determination of their legal interests (Zhang, 2018).
Thus, peoples’ personal law governs them wherever they may find
themselves (Szészy, 1966; Zhang, 2018; Forsyth, 2012). Below is an
overview and examination of the justifications put forward for the
adoption of domicile as the relevant factor for the determination of
individuals’ personal law.

Historically, the application of the lex loci domicilii rule for
purposes of determining the applicable law at common law
has been relevant in matters concerning the status of persons.
As a matter of fact, the use of “domicile” as the geographical
link between a person and the law to which she is a subject
can be traced to the statutist theory developed and advanced
by Medieval Italian jurists (Nadelmann, 1969; Zhan, 2018).
Under the theory, developed in the Twelve Century to assist in
the determination of the applicable law (Paul, 2008), statutes
were classified into real statutes, personal statutes and mixed
statutes (Torremans, Grusi¢, Heinze, 2017). Real statutes were
applied to property interests (which were territorially based)
(Cavers, 1965). Personal statutes were applied to issues that
involved the determination of the statuses of a person (this law
followed a person to wherever she may find herself) (Cavers,
1965). Mixed statutes governed other matters, including those
acts done within a particular territory (which may involve
contracts) (Torremans et al., 2017). Under this system, the /ex
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loci domicilii rule was relevant to matters concerning the status
of persons as such matters were determined by the personal
law of the relevant party, which is invariably the law of her
domicile (Cavers, 1965). This position has not changed much
today as domicile is still utilised as the primary connecting
factor in determining the applicable law in matters affecting the
status of individuals such as marriage, adoption and divorce.

It must be mentioned that although the use of domicile
may not have sound theoretical basis in the area of contract,
the “domicile” of contracting parties is considered as one of
connecting factors by South African courts to determine the
applicable law of international contract for the sale of goods
(Schoeman et al., 2013; Khanderia, 2020; Edwards, 1984)*.
However, domicile has not, in the long history of private
international law, been utilised or promoted as a connecting
factor for the determination of the applicable law on matters
outside those which affect a person’s status. This position,
prima facie, seems to disqualify any notion of applying the /ex
loci domicilii rule to commercial or contractual matters. Thus,
although the application of “domicile” as the connecting factor
for determining the applicable law of an international contract
may seem appropriate for purposes of promoting legal certainty
and predictability, its utilisation lacks theoretical basis and may
even be detrimental to the contracting parties.

While it may be justifiable to apply the personal law of an
individual to issues affecting her status, this may not be so if
the issue concerned is of commercial nature (which tend to be
executed in a territory or territories and, hence, affect the interest
of that territory or territories). Here, the appropriate factor to
consider may, for example, be the place where the performance
was effected or is to be effected.

32 Standard Bank of South Afiica Ltd. v. Efioiken and Newman 1924 AD
171; Improvair (Cape) (Pty) Ltd. v. Establissements Neu 1983 (2) SA 138 (C)
at 146H—147A; Laconian Maritime Enterprises Ltd. v. Agromar Lineas Ltd.
1986 (3) SA 509 (D) at 526D-H.
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3.2.3. Habitual residence

One cannot discuss the importance of the “habitual residence”
rule to choice of law without mentioning its link to the domicile
rule. The history and development of the use of habitual
residence as a relevant factor of choice of law is intertwined
with that of domicile. The concept (habitual residence) can be
traced to the Nineteenth Century when the use of domicile as a
connecting factor for choice of law purposes became unpopular
in continental Europe (Nadelmann, 1969). This was due to the
emergence of the concept of nationality which had its theoretical
foundation in the works of the Italian jurist, Mancini (Nadelmann,
1969). Mancini regarded the “nationality” of a person as the main
basis of international law. According to him and his supporters,
the law of a particular nation should be applicable to all of its
citizens, no matter where they may find themselves (Beale,
1916; Zhan, 2018). This rule, like the domicile rule at the time,
only applied to matters concerning the status of persons such as
capacity, succession, and family relations (Nadelmann, 1969).

Mancini’s doctrine soon became the new standard in continental
Europe and, consequently, became the ‘“golden standard of
private international law” in that part of the world (De Winter,
1969). Subsequently, most European states (as well as some non-
European states, majority of whom were former colonies of relevant
European states) adopted “nationality” as the main connecting
factor considered for the determination of the applicable law (as
well as jurisdiction) and codified same (De Winter, 1969). Like
domicile, nationality was utilised in cases concerning the status of
an individual. This development led to a divide between common
law states (as they kept on applying domicile) and civil law states
with regards to the connecting factor considered by their respective
courts to determine an individual’s personal law. This divide can
be attributed to the keenness of the common law courts to stick to
“domicile” as an important factor for choice of law. For example, in
England, the courts did not relent on the application of the lex loci
domicilii rule as they continued to determine individuals’ rights and
the legal effect of their act by reference to the law of the country
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where they had their homes — this may be different from the country
where one resides or where one is a citizen (Dicey, 1879). On the
other hand, in the French Civil Code of 1893, for example, the
laws that relate to the capacity and status of a person were deemed
binding on all French nationals regardless of where they found
themselves in the world (Lorenzen, 1928). This position was based
on the notion that the best or appropriate law to regulate a person
is the law of the community of which she is a member (De Winter,
1969). However, it is important to point out that while domicile
was utilised as a factor in the determination of both the applicable
law and jurisdiction at common law, nationality only applied to the
determination of the applicable law in the civilian jurisdictions.

Regardless of the reasons put forward for abandoning domicile
for nationality, the application of the nationality doctrine led
to some challenges making its application unsuitable for the
determination of the applicable law in the long run®. This led to
the birth of the habitual residence doctrine which is currently the
most popular choice of law connecting factor in Europe.

The use of habitual residence, as a connecting factor for
choice of law purposes as well as for the determination of
jurisdiction, represents a new trend in the development of private

33 The first problem associated with application of the nationality doctrine
is its ineffectiveness in situation where a person had no state — stateless
person(s) — or where an individual’s nationality cannot be identified (Cavers,
1965, p. 476). This created the need for an alternative doctrine which will be
effective in this kind of situation. For example, in France the law of domicile
was considered as the alternative and, therefore, served to be the personal law of
stateless persons (De Winter 1969, p. 382). Also, Art. 12 of the United Nations
Convention Relating to the Status of Stateless Persons of 1954 adopted domicile
instead of nationality so as to overcome the vulnerability that affects stateless
persons’ and to help resolve the practical problems which they encounter in their
lives; The second problem associated with the application of the nationality
doctrine is with respect to persons with dual citizenship. Here, difficulty arises
when determining the national law of such persons — such persons with dual
citizenship may be deemed “as a national by each of the states whose nationality
he possesses” or the determination may have to be made by considering other
factors such as the person’s principal residence and the place where the person
is most closely related (Articles 3 and 5, respectively, of the Convention on
Certain Questions Relating to the Conflict of Nationality Laws of 1930).
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international law (McLeod, 2006). The successful adoption and
wide utilisation of this new connecting factor has been attributed
to the efforts of the Hague Conference on Private International
Law (Hague Conference)*. This was achieved by the Hague
Conference under its mission of “progressive unification” of
private international law rules®. Through its unification process,
meant to promote legal harmony in civil and commercial matters,
the Hague Conference has adopted and promoted the use of
“habitual residence” as a major connecting factor in private
international law and this has led to the adoption of this fairly
new connecting factor in most legal systems (especially, in
Europe) (Perez-Vera, 1980).

Like domicile and nationality, habitual residence was initially
adopted for use to determine the personal law of an individual.
This can be observed in the extensive adoption and application
of the habitual residence rule in most civil law states in this area
of law. Eventually, habitual residence replaced nationality as the
major connecting factor for purposes of choice of law. In fact,
utilising this as the main connecting factor for the determination
of personal law was also based on the sound argument that
individual’s personal law follows them wherever they may find
themselves, to help determine their legal interests (Zhan, 2018).
By relying on the rationale for utilising domicile or nationality
as the prime factor for determining the applicable law in matters
concerning people’s statuses, the Hague Conference adopted
habitual residence as a connecting factor. Thus, the Hague
Conference initially adopted and used the habitual residence rule —
the law of the place of habitual residence — to determine personal
law in its initial international conventions that bordered on matters
of family law, such as child custody, guardianship, marital status

3% Hague Conference on Private International Law “A world organization,
HCCH?” https://www.hcch.net

35 Hague Conference on Private International Law “A world organization,
HCCH?” https://www.hcch.net
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and other similar issues (Nadelmann, 1969). Today, the application
of habitual residence has been expanded from matters of family
law to new areas such as contract and tort. This may be observed
in the EU through the Rome I Regulation and Rome II Regulation
which have adopted habitual residence as the primary connecting
factor for the determination of the applicable law in international
contractual and tortious matters respectively (Manko, 2013).

Before considering whether or not “habitual residence” should
be utilised as the primary connecting factor for determining the
applicable law of international contracts, it is imperative to point
out that this factor was only adopted by the Hague Conference
to replace “domicile”. Like domicile, habitual residence was
initially utilised in matters concerning personal statuses*. For
example, it may sound unfair for a court in France to apply
French law in a divorce case which involves a couple (who are
habitually resident and domiciled in South Africa) on a two-week
vacation from South Africa to France. This is so because French
law has little or nothing to do with the status of the couple and
may, therefore, not be appropriate to regulate their union that
only have implications on them and other persons in Burkina
Faso. In this kind of situation, the appropriate law to apply is
South African law — law of the place where they are habitually
resident — since that is the place where the consequence of their
new status may have an effect.

Although other factors may be considered appropriate as
connecting factors in cases of contract for the sale of goods
(or commercial contracts, in general), the same cannot be said
about habitual residence, domicile or nationality in this area
of law. In fact, these factors — habitual residence, domicile and
nationality — have no basis for application in contractual matters

3¢ This position was adopted because the individual was regarded as the
most important element in this kind of cases. Thus, the substantive issues for
the court to determine in such matters were those whose results affect people
and their relations with others which may have little or no implication on, for
example, their location at a particular point in time.
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as they have no link to either parties’ contract or obligations
arising from it. Thus, unless parties’ contract to have the law of
the place of habitual residence (or domicile or nationality) of, at
least, one of them as the applicable law of their transaction, there
is no basis to apply this law to a contract’’. The only advantage
which habitual residence, domicile or nationality may present as
a connecting factor to choice of law for contract is predictability
and legal certainty, which is not unique to these factors.

Currently, however, the use of habitual residence has gained
popularity among some states®®, especially, in the area of family
law. In England, apart from statutes adopted by the English
parliament, case law has played a role in the adoption of habitual
residence over domicile in certain matters. For example, in Re J
(A Minor) (Abduction: Custody Rights)®*, the House of Lords
adopted habitual residence as the relevant factor in a child
abduction case. In South Africa, literature on choice of law for
contractual matters seem to suggest that “habitual residence” is
one of the connecting factors that is to be considered by the courts
in determining the applicable law under the “closest and most real
connection” rule (Schoeman et al., 2013; Forsyth, 2012).

Regardless of the extensive acceptance of habitual residence
in, mainly, non-contractual matters, it is inappropriate to apply
this rule to contracts as indicated above®. With respect to
commercial contracts, the factor to be considered must be one
that has sound theoretical and practical underpinning in choice of
law literature.

37 This is true unless the place of habitual residences happens to coincide
with, for example, the place of performance.

38 At law, the idea of habitual residence is considered to be different from
domicile even though both are related in terms of residence (Nadelmann, 1969).

¥ Re J (A Minor) 1990 2 AC 562 570.

40 This position should, however, not be the case in contracts of adhesion

such as consumer contracts, employments contracts and similar types of
contracts where the place of “habitual” residence may be of critical importance.
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3.2.4. Lex loci solutionis rule

The next connecting factor considered for purposes of choice
of law in private international law of contract literature is the
place of performance (loci solutionis). This connecting factor, like
the locus contractus, has been one of the main factors considered
by the South African courts in determining the applicable law of
international contracts for the sale of goods (Schoeman et al., 2013;
Forsyth, 2012; Edwards, 1984)*. Since the place of performance
has sufficient link to international contracts, the application of the
law of this place efficiently addresses the shortcomings identified
with the factors already considered — place of contract, domicile,
nationality and habitual residence. Adopting the lex loci solutionis
rule provides a solution to the ius strictum and ius aequum debate
(Neuhaus, 1963), at least, in the field of contract. This is because
the rule allows for a high degree of legal certainty with respect to
the applicable law while, at the same time, providing equity or
justice — in the sense that it is the law of the state with sufficient
interest in the performance of a contract that is being applied.
Thus, aside certainty and predictability of the law, the application
of the lex loci solutionis, establishes a link between commercial
contracts, and the social and economic environment in which such
contracts are to be performed (Giuliano & Lagarde, 1980). Unlike
matters concerning the statuses of persons, in which the effect of
such matters on third parties are taken into account, in international
contracts it is the place where the obligations are performed (or are
to be performed) which is significantly affected by the transaction,
hence, the call for the adoption of the loci solutionis rules.

Regardless of the above justification for adopting the lex loci
solutionis in cases of contract, there are also some concerns
raised about the proper application of this rule. The first deals
with the situation where the parties agree to have their respective

4 Improvair (Cape) (Pty) Ltd. v. Establissements Neu 1983 (2) SA 138 (C);
Laconian Maritime Enterprises Ltd. v. Agromar Lineas Ltd. 1986 (3) SA 509
(D); Standard Bank of South Africa Ltd. v. Efroiken and Newman 1924 AD 171.
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obligations take place in different states. For example, when the
parties to a sale contract agree that the seller delivers the goods
in South Africa and the buyer pays for the goods in Ghana.
The second challenge occurs when the place of performance is
deemed to be unknown. This may occur is situations where there
exists a binding contract between the parties in an instance where
they have agreed on everything except the place of performance —
this may have been left to a party to unilaterally determine at a
later date. For example, it will be challenging to apply the lex
loci solutionis rule in situations where the port of delivery for
a cargo is, by the relevant contract, supposed to be determined
only after the vessel is at sea. The third and final concern raised
against the application of the lex loci solutionis rule relates to
the determination of the applicable law in situations where there
are multiple places of performance with respect to a contract. An
example of this can be observed in situations where the terms
of an international contract for the sale of goods stipulates that
the seller delivers goods in three different states. Here too, it will
be difficult for one to determine the applicable law since there is
more than one place of performance.

As already mentioned, the application of the lex loci solutionis
rule is naturally suitable for contractual matters. However,
adopting this rule may only be appropriate if the concerns
raised above are effectively addressed. With respect to the first
concern or challenge identified — the situation where the parties’
respective contractual obligations are agreed to take place in
different states — one may look to the Rome I** for inspiration.
Under the Rome I, performance refers to the obligation which
is characteristic of the contract (hereinafter, characteristic
performance) (Giuliano & Lagarde, 1980). Here, characteristic
performance has been defined to mean “the performance for
which [the] payment is due” — non-monetary performance

42 Regulation (EC) No 593/2008 of the European Parliament and of the
Council of 17 June 2008 on the Law Applicable to Contractual Obligations.
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(Giuliano & Lagarde, 1980). This definition is based on the
idea that performance must refer to the function which the legal
relation, created by a contract, fulfils in the economic and social
life of the relevant state (Giuliano & Lagarde, 1980). Thus,
the concept (EU solution) essentially creates a link between a
commercial contract, and the social and economic environment
of which it is going to be part. This solution is sound and
supported by this study.

Specifically, under the Rome 1, performance deemed
characteristic of an international contract for the sale of goods
is the “delivery of the goods”, and that for a service contract
is the “provision of the service”. This is because it is these
performances (non-monetary performance) that constitute “the
centre of gravity” as well as the socio-economic function of
commercial transactions (Giuliano & Lagarde, 1980). This
approach provides a simple, but sound and effective solution to
dealing with the challenge as to which performance needs to be
considered in the application of the lex loci solutionis rule. Thus,
by this approach, all monetary payments are not considered to be
performance with regards to a contract.

The second concern — where the place of performance is
unknown — seems to be more of a theoretical problem than a
practical one. This is because it is more unlikely for parties to
enter into an international contract without deciding, either
expressly or impliedly, on where the obligation, central to the
contract, is expected to be performed. Since the possibility of
this happening seems low, the concern raised here is unlikely
to bother investors and other businesspersons. However, in the
very few occasions where parties may choose to agree on every
aspect of their contract but the place of performance, questions
regarding choice of law may only become relevant to the courts,
but not the parties. This is because such a question may become
relevant only after dispute has arisen between the parties. Thus,
there may be no need for pre-litigation certainty with respect to
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the applicable law in this type of cases, because the situation was
caused by the parties themselves who knowingly deferred the
decision as to where their contract is to be performance. In rare
situations like this, the court may be allowed to determine the
loci solutionis by relying on extrinsic evidence such as previous
business dealings as well as other contracts existing between the
parties themselves or the parties and other third parties.

Also, in dealing with the third challenge — the determination
of the applicable law in situations where there are multiple places
of performance — which may arise as a result of the application
of the lex loci solutionis rule, one may have to consider how this
challenge has been addressed by the EU in the Rome I. Here,
regard must be given to the economic criteria adopted under
the EU Regulation on Jurisdiction and the Recognition and
Enforcement of Judgments in Civil and Commercial Matters
(Brussels I Regulation)* as it presents a viable option to address
the challenge of identifying the applicable law in situations where
there are multiple places of performance. Thus, the applicable
law of an international contract should be determined by the
law of the place of “substantial” performance as determined in
by the European Court of Justice in Color Drack GmbH v Lexx
International Vertriebs GmbH*. This rule can be utilised to address
both situations where there is only one place of performance
as well as where there are multiple places of performance. The
solution — law of the place of substantial performance — effectively
addresses the challenge of multiple places of performance whilst
maintaining the primary connecting factor — place of performance.
This approach, besides following the tenets of choice of law, will
ensure legal certainty, predictability of results and, invariably,
reduce the incidence of forum shopping as well.

4 See, Case C-386/05 Color Drack GmbH v Lexx International Vertriebs
GmbH 2005 ECR I - 3727.

4 See, Case C-386/05 Color Drack GmbH v Lexx International Vertriebs
GmbH 2005 ECR I - 3727.
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However, in situations where there are multiple and separate
agreements contained in a contract (or instrument) and where
the performance of the various agreements are independent of
each other, the applicable law may be determined by dividing
the agreements and then applying the law of the place where
the performance leading to the dispute is/was to occur.** Thus,
in situations where the relevant question that requires an answer
arises from an agreement which is to be performed in a place
other than where the rest of the contractual obligations is to be
performed, the court could apply the law of the specific place
where the particular performance is/was to take place.

With all the relevant concerns against the use of the /lex
loci solutionis addressed, there seems to be no reason why
South African courts could not apply this rule as a “stand-
alone” rule for determining the applicable law of international
contracts for the sale of goods. Thus, instead of considering
the place of performance as merely one of the connecting
factors to international contracts in general, the South African
courts could abandon the “closest and most real connection”
test (as well as the subjective approach) and adopt the lex loci
solutionis as the applicable law of international contracts for
sale of goods (as well as service contracts). Compared to the
current solution(s) in South Africa, the loci solutionis rule is a
simple one and also takes away the uncertainty associated with
the regime(s) in place for determining the objective proper
law as it will become much easier for courts and contracting
parties to accurately predict the applicable law. This position is
not alien under South African law as the lex loci solutionis rule
was once considered as the “sole indicator” of the proper law
in the absence of choice in the country (Schoeman et al., 2013;

4 It is practical for this position to also apply to article 4(1)(a) of the
Regulation (EC) No 593/2008 of the European Parliament and of the Council
of 17 June 2008 on the Law Applicable to Contractual Obligations (Rome I).
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Edwards, 1984).% In summary, it is suggested that South Africa
adopts the law of the place of “performance” or “substantial
performance” as the proper law of international contracts for
the sale of goods. Performance in this regard should be deemed
to be non-monetary performance, which is in accordance with
the position adopted by the EU on matters of choice of law in
civil contractual matters (Giuliano & Lagarde, 1980).

3.2.5. Other connecting factors

Apart from the connecting factors discussed above, there
are other factors that are considered, to a lesser extent, by the
South African courts (and the common law, in general) in the
determination of the applicable law to international contracts
for the sale of goods (Schoeman et al., 2013). Thus, although
these factors are generally not considered by the courts, they
have played significant roles in providing answers to questions
of choice of law in some specific type of cases. These factors
include the currency used in the contract, the language used in
the drafting of the contract, a choice of forum clause, whether
the contract is linked to another contract that contains a choice
of law provision, the place where any security is to be taken or
enforced, or even demurrage (Girsberger et al., 2021; Schoeman
et al., 2013; Forsyth, 2012). However, it is important to point
out that these factors are only utilised in limited cases and are
generally applied alongside other factors such as those discussed
above. Also, these factors are mostly important where the court
seeks to determine whether the parties impliedly selected the
applicable law of their contract and so may not be very relevant
when considering rules relating to the imposition of a governing
legal system in the absence of choice.

4 This position was based on Roman-Dutch authority (see, Edwards,
1984; Kahn, 1990). See, also, Standard Bank of South Africa Ltd. v. Efroiken
and Newman 1924 AD 171 at 185ff.
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Conclusions

This article examines the common factors considered by South
African courts to determine the applicable law of international
contracts for the sale of goods. In this regard, it aims at adopting
appropriate choice of law rules that should be applied by the courts
in situations where contracting parties do not select the applicable
law. To achieve this, the article reviewed the rules relating to the lex
loci contractus, lex loci domicilii, place of habitual residence and /ex
loci solutionis to determine the appropriateness in applying each of
them to international contracts for the sale of goods. This was done
while bearing in mind the need for legal certainty and predictability
of results which are crucial to all commercial transactions. After
considering the appropriateness (both theoretically and factually)
of the factors considered in the application of each rule, the article
concluded that the lex loci solutionis should be adopted by South
African courts as the primary choice of law for contract rule because
the place of performance has sufficient interest in international
commercial contracts and that the rule is, also, in conformity with
choice of law literature. This position was adopted after factors such
as place of contract, domicile and habitual residence were examined
and dismissed.

REFERENCES

Allen, W.H., & O’Hara, E.A. (1999). Second generation law and economics of
conflict of laws: Baxter’s comparative impairment and beyond. Stanford
Law Review, 51(5), 1011-1048. https://doi.org/10.2307/1229405

Australia, Akai Pty Ltd v. The People’s Insurance Co (1996) 188 CLR 418.

Beale, J.H. (1916). 4 Treatise on The Conflict of Laws or Private
International Law. Harvard University Press. https://doi.org/10.4159/
harvard.9780674733053

Canada, Imperial Life Assurance Co. of Canada v. Colmenares 1967 SCR 443,
62 DLR (2d) 138, 1967 CarswellOnt 65.

Canada, Lilydale Cooperative Limited v. Meyn Canada Inc 2015 ONCA 281.

Canada, Tolofson v. Jensen 1994 3 RCS 1022.

Cavers, D.F. (1971). Habitual residence: A wuseful concept? American
University Law Review, 21(3), 475-493.



LEX PORTUS VOLS8 ISS5 2022 41

Cavers, D.F. (1965). The Choice of Law Process. University of Michigan Press.

Collins, L.A., & Harris, J. (2022). Dicey, Morris & Collins on the Conflict of
Laws. Sweet & Maxwell.

D’Amato, A. (1983). Legal uncertainty. California Law Review, 71(1), 1-55.
https://doi.org/10.2307/3480139

De Winter, L.I. (1969). Nationality or domicile? The present state of affairs.
Recueil Des Cours, 128(3), 346-504.

Dicey, A.V. (1879). The Law of Domicile as a Branch of the Law of England.:
Stated in the Form of Rules. Stevens and Sons.

Dowuona-Hammond, C. (2011). The Contract Law of Ghana. Frontiers
Printing and Publishing.

Edwards, A.B. (1984). Some reflections on the reception of the “proper law”
doctrine into South African law. In J. Van der Westhuizen et al (Eds.),
Huldigingsbundel Paul van Warmelo. University of South Africa.

European Union, Case C-386/05 Color Drack GmbH v. Lexx International
Vertriebs GmbH 2005 ECR I - 3727.

European Union (Withdrawal) Act, 2018.

Fernandez, J.E. (2019). Jurisdiction and applicable law to contracts for the
sale of goods and the provision of services including the carriage of goods
by sea and other means of transport in the European Union. Cuadernos
De Derecho Transnacional, 11(2), 58—84.

Forsyth, C.F. (2012). Private International Law. Juta.

Fredericks, E.A., and Neels, J.L. (2003). The proper law of a documentary
letter of credit (Part 1). South African Mercantile Law Journal, 15(1),
63-77.

Ghana, Godka Group of Companies v. P.S. International Ltd 1999-2000 1
GLR 409.

Ghei, N., & Parisi, F. (2004). Adverse selection and moral hazard in forum
shopping: Conflicts laws as spontaneous order. Cardozo Law Review,
25(4), 1367-1392.

Giuliano, M., & Lagarde, P. (1980). Report on the Convention on the Law
Applicable to Contractual Obligations by Mario Giuliano and Paul
Lagarde. Official Journal of the European Communities, 1-50.

Guinea-Bissau Civil Code, 1973.

Hague Conference on Private International Law (2021). A world organization,
HCCH. https://www.hcch.net

Hague Convention on Recognition of Divorces and Legal Separation, 1968.

Hakki, M.M. (2003). The European Union’s conflict of law rules governing
contract law — A re-evaluation. Murdoch University Electronic Journal of
Law, 10, 1-17.



42 LEX PORTUS VOLS8 ISS5 2022

Hay, B.L. (1992). Conflicts of law and state competition in the product
liability system. Georgetown Law Journal, 80(1), 617-652.

Hay, P., Borchers, P.J., & Symeionides, S.C. (2010). Conflict of Laws. West
Academic Publishing.

India, Modi Entertainment Network v. W.S.G. Cricket Pte Ltd 2003 4 SCC 341.

Japan General Rules of Application of Law, 2006.

Kahn, E. (2003). Conflict of Laws. LexisNexis Butterworths.

Khanderia, S. (2020). The ascertainment of the applicable law in the absence
of choice in India and South Africa: a shared future in the BRICS. Oxford
University Commonwealth Law Journal, 20(1), 27-51.

Lorenzen, G.E. (1928). The French rules of conflict of laws. Yale Law Journal,
38(2), 165-192.

Lin, T.Y. (2014). Good faith choice of a law to govern a contract. Singapore
Journal of Legal Studies, 307-327.

Manko, R. (2013). ‘Habitual Residence’ as Connecting Factor in EU Civil
Justice Measures. https://www.europarl.europa.cu

Mankowski, P. (2002). Europdisches Internationales Privat- und Prozessrecht
im Lichte der 6konomischen Analyse. In C. Ott, & H.B. Schifer (Eds.).
Vereinheitlichung und Diversitit des Zivilrechts in transnationalen
Wirtschaftsrdumen (pp. 118—151). Mohr Siebrek.

Marshall, B.A. (2012). Reconsidering the proper law of the contract.
Melbourne Journal of International Law, 13(1), 505-539.

McLeod, J.G. (20006). The Meaning of Ordinary Residence and Habitual
Residence in the Common Law Provinces in a Family Law Context.
Presentation delivered at the Family, Children and Youth Section,
Department of Justice Canada, Ontario.

Mortensen, R., Garnett, R., & Keyes, M. (2011). Private International Law in
Australia. LexisNexis Butterworths.

Mousourakis, G. (2012). Fundamentals of Roman Private Law. Springer.

Nadelmann, H.K. (1986). Habitual residence and nationality as tests at the
Hague: The 1968 Convention on Recognition of Divorces. Texas Law
Review, 47(1), 766—789.

Nadelmann, H.K. (1969). Mancini’s nationality rule and non-unified legal
systems: nationality versus domicile. American Journal of Comparative
Law, 17(3), 418-452. https://doi.org/10.2307/839220

Neels, J.L. (2017). The role of the Hague Principles on Choice of Law in
International Commercial Contracts in Indian and South African private
international law. Uniform Law Review, 22(2), 443-451.

Neels, J.L., & Fredericks, E.A. (2018). An introduction to the African
Principles of Commercial Private International Law. Stellenbosch Law
Review, 29(2), 347-356.



LEX PORTUS VOLS8 ISS5 2022 43

Neels, J.L., & Fredericks E.A. (2011). Tacit choice of law in the Hague Principles
on Choice of Law in International Contracts. De Jure, 44(1), 101-110.

Neuhaus, P.H. (1963). Legal certainty versus equity in the conflict of laws.
Law and Contemporary Problems, 28(3), 795-807.

Nicholson, F.J. (1982). Conflict of Laws. Annual Survey of Massachusetts
Law, 255-272.

Nishitani, Y. (2016). Party autonomy in contemporary private international
law — The Hague Principles on Choice of Law and East Asia Japanese
Yearbook of International Law, 59(1), 300-344.

Nussbaum, A. (1942). Conflict theories of contracts: cases versus restatement.
The Yale Law Journal, 51(6), 893-923.

O’Hara, E.A., & Ribstein, L.E. (1999). Conflict of laws and choice of law.
George Mason University School of Law Journal, 631-653.

O’Hara, E.A., & Ribstein, L.E. (2000). From politics to efficiency in choice
of law. The University of Chicago Law Review, 67(4), 1151-1232.
https://doi.org/10.2307/1600456

Obiri-Korang, P. (2020). A re-examination of the conflict rules governing the
validity of international contracts. Journal of Comparative Law in Africa,
7(2), 41-59.

Obiri-Korang, P. (2021). Party autonomy: promoting legal certainty and
predictability in international commercial contracts through choice of law
(Justification). Tydskrif Vir Die Suid-Afrikaanse Reg, 2021, 1, 43-58.

Parisi, F., & O’Hara, E.A. (1998). Conflict of Laws. In Newman P. (Ed.).
The New Palgrave Dictionary of Economics and the Law (pp. 387-395).
Palgrave Macmillan.

Paul, J.R. (2008). The transformation of international comity. Law and
Contemporary Problems, 71(3), 19-38.

Perez-Vera, E. (1982). Explanatory Report on the 1980 Hague Child
Abduction Convention. https://www.hcch.net

Pitel, S.G.A., & Rafferty, N. (2010). Conflict of Laws. Irwin Law.

Posner, R. (1998). Economic Analysis of Law. Aspen Law and Business.

Regulation (EC) No 593/2008 of the European Parliament and of the Council of
17 June 2008 on the Law Applicable to Contractual Obligations (Rome I).

Regulation (EC) No 864/2007 of the European Parliament and of the Council
of 11 July 2007 on the Law Applicable to Non-Contractual Obligations
(Rome II).

Schoeman, E., Roodt, C., & Wethmar-Lemmer, M. (2013). Private
International Law in South Africa. Kluwer Law International.

Solimine, M. (1989). An economic and empirical analysis of choice of law.
Georgia Law Review, 24(1), 49-93.



44 LEX PORTUS VOLS8 ISS5 2022

South Africa, Guggenheim v. Rosenbaum (2) 1961 (4) SA 21 (W).

South Africa, Improvair (Cape) (Pty) Ltd v. Establissements Neu 1983 2 SA
138 ().

South Africa, Kleinhans v. Parmalat SA (Pty) Ltd 2002 ZALC 57.

South Africa, Laconian Maritime Enterprises Ltd v. Agromar Lineas Ltd 1986
3 SA 509 (D).

South Africa, Representatives of Lloyds v. Classic Sailing Adventures (Pty)
Ltd 2010 (5) SA 90 (SCA).

South Africa, Standard Bank of South Africa v. Efroiken and Newman 1924
AD 171.

Spiro, E. (1973). Conflict of Laws. Juta.

Stone, P. (1995). The Conflict of Laws. Cambridge University Press.

Symeonides, S.C. (2013). The Hague Principles on Choice of Law for
International Contracts: Some preliminary comments. American Journal
of Competitive Law, 61(4), 873—-899.

Szaszy, S. (1966). The basic connecting factor in international cases in the
domain of civil procedure. International and Comparative Law Quarterly,
15(2), 436-456. https://doi.org/10.1093/iclqaj/15.2-3.436

Thiel, S.E. (2000). Choice of law and the home court advantage: Evidence.
American Law and Economics Review, 2(2), 291-317.

Torremans, P., Grusi¢, U., & Heinze, C. (2017). Cheshire and North's Private
International Law. Oxford University Press.

United Kingdom, Amin Rasheed Shipping Corp v. Kuwait Insurance Co 1984
AC 50 HL.

United Kingdom, Bonython v. Commonwealth of Australia 1951 AC 201.

United Kingdom, Re J (A Minor) 1990 2 AC 562 570.

United Nations Convention on Contracts for the International Sale of Goods,
1988.  https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/
uncitral/en/19-09951 e ebook.pdf

United Kingdom, Robinson v. Bland 96 Eng Rep 129 KB 1755.

US Uniform Commercial Code, 2017.

Van Rooyen, J.C.W. (1972). Die Kontrak in die Suid-Afrikaanse
Internasionale Privaatreg. Juta.

Zhang, M. (2018). Habitual residence v. domicile: A challenge facing
American conflicts of laws. Maine Law Review, 70(2), 161-178.

Ooipi-Kopanz  II.  Ocnoeni  npug’asku, w0  8paAxo8yOMuCs
nigdennoagpuKkancoKuMu cyoamu npu éu3HaA4eHHi 3acCmMoco6HO20 NPasa 00
MDHICHAPOOHUX 002060pie Kynieni-npooarcy moeapie. — Cmamm:i.

[uranas BUOOpY mpaBa iHOHI OyBalOTh Iy)Ke CKIAJHUMH 1 OCTATOYHHH
pe3ymbTar iX BHPIMICHHS MOKE MaTH KITFOYOBE 3HAYCHHS Y OLTBIIOCTI CYHOBHX
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TpoBapKeHsb. Lle 0co0IMBO OTPHMYE IPOSIB y CYJIOBHX IPOLIECaX, 110 CTOCYIOThCS
TPAHCKOPJIOHHHX YTOJ 33 Y4YacTIO JAep)KaB 3 PI3HUMHU 3aKOHAMHM Ta PI3HUMH TIpa-
BOBUMH TpPAULisiMA. TakuM YMHOM, JUISI CTOPIH B)XJIMBO 3a3/1AJIETib TOYHO
nepe0aYnuTy 3aCTOCOBHE TIPABO JIO IX JOTOBOPY MIKHAPOMHOT KYIIBIi-TIPOIAXKY,
100 MaTH 3MOTy 3 YIIEBHEHICTIO IUIAHYBaTH JIisUTbHICTh, TIOB’sI3aHy 3 HOr0 BHKO-
HaHHsM. HeBu3HaueHICTh 1110710 3aCTOCOBHOTO MpaBa y OLIBIIOCTI TIPABOBHX CHC-
TeM (0COOMBO Y CHCTEMI 3arajbHOTO MpaBa) YCKIAIHIOE ISl TOTOBIPHHUX CTOPIH
TaKe IUIAHYBaHHs Ta BUPIIMIEHHS CIOPIB, SKI MOXKYTh BHHHUKHYTH 3 KOMEpIIH-
HHUX KOHTPAKTIB, CAMOCTIHHO 200 uepe3 cya. Jliist AiI0BOro CBITY Iie HebakaHa Ta
HETIPHEMHA CUTYAIIisl.

Crin 3a3Ha4uTH, 0 y 3aralbHOMY TIpaBi, HE3BAKAIOUU Ha T¢, 1[0 MPaBOBa
BU3HAYEHICTh, sIKa € HEOOXIJHOIO II0JI0 3aCTOCOBHOTO MpaBa MiKHApPOIHUX
KOMEPIIHHUX JOTOBOPIB, MOXKE OYTH OCITHYTA 32 JOTIOMOTOI0 3aCTCPCIKCHHS
npo BHOIp mpaBa, OUIBIIICTH TAKUX JIOTOBOPIB IILOTO 3aCTEPEKEHHS HE Mic-
TATh. Y Wil cTarTi 34iHCHEHO crpoly 3pOOUTH BHECOK JI0 ICHYIOYOI CUCTEMH
JIOCII/PKeHb BHOOpY mpaBa Juisi noroeopiB y IliBaeHHid Adpuii, a Takox
3anpOIOHYBATH PIIICHHS, IO IPYHTYIOTHCSI HA OCHOBOIIOJIOXKHUX MPHHIIUIIAX
MDKHApOJHOTO MPUBATHOTO TpaBa, sIKi e()eKTUBHO yCyBAlOTh TaKy HEBH3Ha-
YeHicTb. JJIs1 TOCATHEHHSI MOCTAaBJICHOT METH y CTaTTi JOCIHIDKYIOTBCS Pi3HI
NIPUB’SI3KH, 1110 BPAXOBYIOThHCS MiBICHHOA(DPUKAHCHKUMH CyJaMH IPH BU3HaA-
YEeHHI 3aCTOCOBHOIO MpaBa (TakKoXX HAJEKHOTO abo pEryjrolvoro mnpasa)
MDKHApOJHUX JIOTOBOPIB Yy CHUTYaIlisIX, KOJIM CTOPOHH HE BKJIIOYAIOTH 3aCTe-
peKeHHsT Tpo BUOIp IpaBa 10 MDKHAPOJAHUX JOTOBOPIB KYIIBII-TIPOAKY
TOBapiB. PO3MISHYTI NpPUB’SI3KK OXOIUIIOIOTH MICIE YKIIAQJIaHHS JIOTOBOPY,
Miclle MPOXKMBaHHS, MICIle 3BHYAaWHOTO IPOKUBAHHS 1 Miclle BUKOHAHHS.
CaMe BOHM y OUTBIIOCTI BUMAJKIB € OCHOBHUMHE MPUB’SI3KaMU, SIKi CYyJH ypa-
XOBYIOTh TIPH YXBaJICHHI PIIICHHS II0J0 00’ €KTMBHO HaJIe)KHOI'0/3aCTOCOB-
HOTO IpaBa 3a JIOTOBOPOM MIKHAPOAHOI KYMHIBIi-IPpoJaxKy (Ta 1HIIMX MiKHa-
ponHuX KoMepuiituux norosopis) y IliBpenniin Adpuui. Kpim Toro, y crarrti
PO3IIAIAEThCS, YOMY ISl MiBICHHOA(PPUKAHCHKUX CYIIIB 1 Cy/iB 3arajJbHOro
npaBa y LUIOMY B@KJIMBO IMPOMTH MNpOLEAYpY BHU3HAYEHHS 3aCTOCOBHOTO
npaBa y MUTAaHHIX MDKHAPOIHHMX KOMEPLIHHMX CIIOpIiB, a HE MOKJIAJaTHCs
nuine Ha lex fori (ockinbku miaxif lex fori Moxxe OyTH Habararo MpocCTilie).

Kntwouosi cnosa: MiKHAPOAHI JIOTOBOPH  KYHIBII-IIPOJAXXy TOBapiB,
MDKHApOAHI KOMEpIIHHI JOrOBOpPH, MIDKHApOAHE JOTOBIpHE TNpUBATHE
IIpaBo, 3arajbHEe IPaBO, 3aCTOCOBHE JIO IpaBa MIXHAPOIHHMX JOTOBOPIB, lex
causae, lex fori, lex loci contractus, lex domicilii, mpaBo 3BHYANHOTO MicCIIs
NIpoXXUBaHHs, lex loci solutionis.
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Obupu-Kopanz 1II. Ocnognvle npuasKu, yuumoléaemsle HOHCHO-
agppukanckumu cyoamu npu onpeoeleHuU HPUMEHUMO20 npaAsa K
MeHCOYHAPOOHBIM 0020680paAM KYRIAU-NPOOAdcu mosapos. — Cmamus.

Bormpocs! BbIOOpa mpaBa WHOTIA OBIBAIOT OYEHB CIOXKHBIMH, M KOHEYHBIN
PE3YIIBTaT MX PEUICHHS MOKET MMETh OINpEeNsioniee 3Ha9eHNue I OOJbIINH-
CTBa CyZEOHBIX TPOLIECCOB. DTO OCOOCHHBIM 00pa3oM MPOSIBISECTCSA B CyNEOHBIX
Tporieccax, KaCaromuXcsl TPAHCTPAHWYHBIX CICTOK C YU9acTHeM TOCYJapCcTB ¢ pas-
HBIMU 3aKOHAMH U Pa3HBIMH TPABOBBIMU TPaUIMAMU. TakuM 00pa3oM, Ui CTO-
POH BaXXHO 3apaHee TOYHO MPEILyCMOTPETh MPUMEHMMOE MPaBO K HX JOTOBOPY
MEXTyHapOITHOW KyIUTH-TIPOJAKH, YTOOBI UMETh BO3MOXKHOCTH C YBEPEHHOCTBIO
IUTAaHUPOBATh JEATENHHOCTD, CBI3aHHYIO C €T0 MCHOMHeHHeM. HeomnpeneneHHoCTh
B OTHOIIIEHHWH MTPUMEHHMOTO TIpaBa B OOJBIIMHCTBE MPABOBBIX CUCTEM (OCOOSHHO
B CHCTeMe OOIIETO MpaBa) 3aTPyAHsET TS JOTOBApHBAIOIINXCS CTOPOH TaKoe Tiia-
HHUPOBAaHUE U Pa3peIICHNE CIIOPOB, KOTOPHIC MOI'YT BOSHUKHYTh M3 KOMMEPYECKHX
KOHTPAKTOB, CAMOCTOSATEIIFHO U Yepe3 CyA. I IeTI0BOro Mypa 3TO HeXKeNlaTeb-
Hasl ¥ HETIPUSITHAS CUTYaITHsL.

Crnemyetr OTMETHTB, YTO B OOIIEM IpaBe, HECMOTPSI Ha TO, YTO IPaBOBas
OTIpENIeIEHHOCTh, HE0OX0MuMasi B OTHOIICHHH MPUMEHHUMOTO IMpaBa MEXIY-
HApOIHBIX KOMMEPUYECKUX TOTOBOPOB, MOXKET OBITH JOCTUTHYTA ITOCPEICTBOM
OTOBOPKH O BBIOOpE TMpaBa, OOJMBIIMHCTBO TAKUX JOTOBOPOB STOH OTOBOPKH
HE cofepxkar. B 3Toli cTarbe Jesaercs NONbITKAa BHECTH CBOM BKJIAJ B Cyllle-
CTBYIOIIYIO CHCTEMY HCCIICIOBAaHUN BBIOOpA TpaBa Al 1oroBopoB B FOskHOM
Adpuke, a Taxke MPEATIOKNATH PEIICHHUS, OCHOBAaHHBIE HA OCHOBOIIOIATaro-
IUX TPUHIUIAX MEKIYHAPOTHOTO YAaCTHOTO MpaBa, KOTOpbie 3(Pp(eKTuBHO
YCTPAHSIOT TaKyl0 HEONPEACICHHOCTD. J{JIs JOCTIKEHHS MOCTABICHHON [eIH
B CTaTbe MCCICAYIOTCS PAa3UYHBIC MPUBSI3KH, YIUTHIBAEMBIC I0KHOAPPUKAH-
CKHMU CyIaMH MIPH ONPEACICHUN MPIMEHUMOTO MpaBa (TakXkKe HaJJIekKAaIIero
MIpaBa WIN PETyINPYIONIETO MpaBa) MEXKTyHAPOIHBIX IOTOBOPOB B CUTYAIIUsAX,
KOTJla CTOPOHBI HE BKJIIOYAIOT OTOBOPKY O BBIOOpE TpaBa B MEKAyHApOI-
HBIE JOTOBOPHI KYIUIM-TIPOJAKH TOBApOB. PacCMOTpEHHBIC MPHBSI3KH BKIIIO-
Yaf0T MECTO 3aKJIIOYEHHUS OTOBOpAa, MECTOKHUTEIBCTBO, MECTO OOBIYHOTO
MPOKUBAHHUS M MECTO MCTIONHEHHsS. DTO B OONBIIMHCTBE CIy4aeB OCHOBHBIC
MIPUBSA3KH, YYUTHIBAEMBIC CyIaMH TPH BBIHECEHUH PEIICHUS OTHOCHUTEIBHO
00BEKTHBHOTO HAaJUICKAIMIETO/TIPIMEHUMOr0 TIpaBa 10 JOTOBOPY MEXKIyHa-
pOmHON KymHu-mpofaxn (M APYTHX MEKIYHAPOTHBIX KOMMEPUYECKHX [OTO-
BopoB) B FOxHO# Adpuke. Kpome Toro, B cTarhe paccMaTpuBaeTcs, MOYEMy
JUTS FOKHOA(PUKAHCKUX CYJIOB M CYZOB OOIIIETo MpaBa B IEJIOM BaKHO MTPOUTH
MIPOIeTypy ONpPEaesICHHs TPIMEHUMOTO TIpaBa B BOIPOCAX MEKIYHAPOTHBIX
KOMMEPYECKHX CIIOPOB, a HE MOJIaraThCs TOJNBKO Ha /ex fori (IIOCKONBKY IOA-
X0x lex fori MOXXeT OBITH HAMHOTO IIPOIIIE).
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Kniouesvie cnosa: MexyHapOHbIE TOTOBOPBI KYIUIM-TIPOIAKH TOBAPOB,
MEXAYHAPOIHbIE KOMMEpPYECKHE JIOTOBOPBI, MEXKIYHApPOJHOE JOrOBOPHOE
YacTHOE MpaBo, oOIIee MpaBo, MPUMEHUMOE K IpaBy MEXAYyHapOIHBIX
JIOTOBOPOB, lex causae, lex fori, lex loci contractus, lex domicilii, ipaBo
00BIYHOTO TIPOXKMBaHUS, lex loci solutionis.



