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YMOBH OXOpPOHHM i 3aXUCTy NpaB Ta iHTepeciB
TOBapUCTBa 3 0OMeXXeHOol0 BignoBiganbHicTIO
3a 3BEPHEHHAM WOro y4acHMKa

Y crarTi SOCTiIKYETHCA OXOPOHA | 3aXMCT NpaB Ta IHTEPECiB TOBAPHCTBA 3 OOMEXEHOIO BIANOBIAANBHICTIO
HOro y4acHUKOM. 3BEPTAETbCS YBara Ha iCHylo4i CynepeyHoCTi y Cy/OBIH NPaKTHLL, NPOMOHYIOTbCS 3MiHW 0
UMHHKX HOPMATWBHO-NIPABOBMX aKTiB. [ifCYMKOM LibOro JOC/IIKEHHS € BU3HAYEHHS YMOB 3BEPHEHHS Y4aCHAKOM
TOBaPMCTBA /15l OXOPOHM | 3aXMUCTY NPaB Ta IHTEPECB TOBAPHCTBA 3 OBMEKEHOIO BiANOBIAANBHICTIO.

Kniouosi cnosa: yuacHWK ToBapHCTBa 3 0OMEKEHOIO BifMOBIAA/bHICTIO, OXOPOHA | 3aXMCT Npas Ta iHTepeciB
TOBapHCTBA 3 OOMEKEHOIO BIANOBIAANLHICTIO, YMOBH OXOPOHH | 3aXMCTY NpaB Ta iHTEpeCiB TOBAPHCTBA 3 OBDMEXKEHOIO
BiAMNOBIAANBHICTIO HOTO Y4aCHUKOM.

B crarbe 1ccenyeTcs oxpaHa W 3aluTa npas i MHTEPECOB OBLLECTBA C OrPaHHUEHHON OTBETCTBEHHOCTBIO €ro
yuacTHuKoM, OBpaLLAETCA BHUMaHHE Ha CyLLECTBYHOLLVE MPOTUBOPEYMS B CyIeOHON NPaKTVKe, NPEIaraloTcs 3MeHeHHs
B IEHCTBYHOLLiE HOPMATWBHO-TPABOBbIX AKTOB. MTOrOM 3T0ro MCCeL0BaHHS! SBISIETCS ONPELENEHHe YCTIoBMM OBpaLLeHmst
YHaCTHUKOM OBLLECTBA [i/151 OXPaHbl U 3aLLMTbI MPaB M MHTEPECOB OBLLECTBA C OrpaHHHEHHOMN OTBETCTBEHHOCTbIO,

KnioueBble cnoBa: yuactH1K 06LLECTBa C OrpaHHYEHHON OTBETCTBEHHOCTBIO, OXPaHa W 3alluTa npas W
WHTEPECOB 0BLLECTBA C OFPaHUUEHHOM OTBETCTBEHHOCTbIO, YC/IOBMS OXPaHbl W 3aLKTbI NPaB U MHTEPECOB
061LLEeCTBA C OrpaHHYEHHON OTBETCTBEHHOCTbIO €r0 YHaCTHHKOM.

The article examines keeping and protection of the rights and interests of the limited liability company by
its member. Attention is drawn to the existing contradictions in jurisprudence and some changes to existing
normative legal acts are proposed. The result of this study determines the conditions of appeal by limited liability
company member to keep and protect the rights and interests of it.

Key words: member of limited liability company, keeping and protection of the rights and interests of a
limited liability company, conditions of keeping and protection of the rights and interests of a limited liability
company by its member.

AHanis octaHHix gocnigkeHb. Y CyfoBiM NPaKTULi LMCKYCIHHUM 3anWLIAETbCS
MUTaHHA LWOMLO OXOPOHW i 3aXWUCTy NpaB Ta iHTEpeciB ToBapuCTBa 3 OOMeXeHOolo
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BiAMNOBIAA/bHICTIO MOTO y4acHUKOM. [ocnifxKyBanu BifHOCHHW NOB’A3aHi i3 OXOPOHOIO NpaB
Ta iHTepecie TOBapUCTBa TaKi BITUM3HAHI Ta 3apybixkHi Haykosui sak: B.l. Axgpeiiuesa,
l0.€. AtamaHoga, B.E. BensHesuu, O.M. Binnuk, O.B. [d3sepa, O.P. KibeHko, B.M. Koccak,
B.M. Kpasuyk, H.C. KysHeuosa, I. B. Cnacubo-Qareesa, B.l. Likano, 4.M. Lllesuerko,
B.C. LLlepbuHa, H.B. Kosnosa, B.C. KoHoHoga, C.[l. Morunescbkui Ta iHLwi.

MocraHoeka npobnemu. |3 npuiHaTTamM 3akoHy Ykpaihu «[po BHECEHHs 3MiH Ao
LEesKUX 3aKOHOAABYMX aKTiB YKpaiHu LoLo 3axucTy npas iHBecTopis» Big 07.04.2015 p.
Ne289-VIIl (Hapani — 3akoH YKpaiHu) yuacHUKY TOBApUCTBA 3 OOMEXKEHOIO BiANOBIAANBHICTIO
HaJaHo AOAATKOBI MOXJ/IMBOCTI CTOCOBHO OXOPOHMW Ta 3aXWCTy MpaB Ta iHTepeciB Takoro
ToBapucTtea [1]. MonoxkeHHs Ha3BaHOro 3akoHy YKpaiHW 3a/vliae MOXK/UBICTb Cymy A0
HeOHO3HAYHWX BUCHOBKIB NpH BpaxyBaHHi no3uuii BepxosHoro Cyay YkpaiHu.

BepxoeHnui Cyn Ykpainu y nynktax 11 1a 51 nocravosu MneHymy “lMpo npakTtuky
posrnsgy cynamu kopnopatusHux cnopis” Big 21.10.2008 p. Ne 13 po3z’sacHus, Lo 3aKOHOM
He nepenbadyeHo MpaBo yyacHWKa rocrnofapcbKoro TOBapWUCTBA 3BepTaTucs [O Cydy 3a
3aXMCTOM MpaB Y4 OXOPOHIOBAHUX 3aKOHOM iHTepeciB TOBapuCTBa No3a BifHOCMHAMM
npencrtaeHuytea [2]. Ha uin nigctasi rocnofapcbKMM CyAam HalexXuTb BigMOBAATH
yyaCHMKaM rocrnojapCbKoro TOBapMCTBa B 3a[JOBOJIEHHI NO30BY NPO YKNAAEHHS, 3MiHY,
PO3ipBaHHs YW BU3HAHHS HELIMCHMMW [OTOBOPIB Ta iHLIMX NPaBOYMHIB, BAMHEHWX rocnoaap-
cbkuM ToBapucTeoMm. Kpim Toro, y nocrtarosi Big 18.04.2011 p. y cnpasi Ne8/219nH-k
Bepxoshuit Cyay YkpaiHu 3a3Hauae, Wo yyacHUK TOBAPUCTBA HE HafiNeHuM Cy6’ eKTUBHUM
NpaBoM LWOAO 3AINCHEHHS MOBHOBaXKE€Hb BJlaCHMKA MaKHa TOBApMCTBA; YYaCHWKH
rocnofapCbKoro TOBapMUCTBa He BMpaBi 3BepTaTUCS O Cydy 3a 3aXWCTOM MpaB Ta iHTepeciB
iHLIMX y4aCHHWKIB rocnofapcbKoro TOBapMCTBa Ta CaMOro TOBapMCTBa No3a BigHOCHHaMK
NpeCTaBHULTBA, & TAKOX OBIPYHTOBYBATH CBOI BUMOrH MNOPYLLEHHSM NPaB iHWKMX YYaCHHKIB
ToBapucTBa. AHasnoriuHa noauuis MicTUTbecs W y noctaHoBax BepxosHoro Cyay Ykpaitu
Big 17.11.2009 p. y cnpasi Ne2-2067 /2008, Big 10.10.2011 p. y cnpasi Ne14/166.

Ha wuiv nigcTaBi rocnofapcbki cyau, sk npasuo, BiAMOBAAIOTL yYaCHUKAM rocnofapchb-
KOro TOBapMUCTBA y 3a[0BOJIEHHI NO30BY NPO YKAAAEHHS, 3MiHY, PO3ipBaHHS UM BU3HAHHS
HeLiNCHUMK LOTOBOPIB Ta iHLIKMX MPABOYMHIB, YUMHEHUX rOCNOAAPCbKAM TOBAapUCTBOM.

Merta Ui€i cTaTtTi nonsrae y BUSBNEHHI YMOB OXOPOHM i 3aXWUCTy NpaB Ta iHTepecis
TOBAPHUCTBA 3 OOMEXEHOIO BiAMOBIAABHICTIO 32 3BEPHEHHAM HOro ydacHHKa.

Buknag OCHOBHOro marepiany. 3akOHOAaBUYi OBMEXeHHs MaTepiaibHO-NPaBOBMX
CMocobiB 3aXUCTY LMBISIbHOTO NPaBa YK iHTEPECY MiANAraloTb 3aCTOCYBAHHIO 3 JOTPUMAHHSAM
nonoxeHb craten 55,124 Konctutyuii Ykpainu [3] Ta crtatti 13 KoHBeHuii npo 3axucTt
npae NIOAMHK | OCHOBOMONOXHKX cBoboa (Hapani — KoweeHuis) [4], BignosigHo Ao skwmx,
KOXHa 0coba Ma€ NpaBo Ha eGIEKTUBHHI 3acib NPaBOBOro 3axMCTY, He 3aBOPOHEHHI 3aKOHOM.

Ockinbku nonoxkeHHs KoHcTuTyuii YkpaiHu Ta KoHBeHLUii MaloTb npiopuTteT nepeg
iHLUMMW HOPMaTUBHO-NPaBOBUMU akTamu (cTatTi 8,9 KoHcTutyuii YKpainu), umBinbHi npasa
Ta IHTEpeCH NigNAraloTb CyA0BOMY 3aXMCTY i y cnocib, He nepeabayeHui 3aKoHOM, 30KpeMa
crarteto 16 LusinbHoro kogekcy YKpaiHu, ane skuii € edheKTUBHUM 3acOBOM 3axHMCTy,
TOBTO TakuM, WO BiANOBILAE 3MICTY NOPYLIEHOro Npaga, XxapakTepy WOro nopyLlleHHs Ta
Hac/ifikam, CIpUYUHEHUM LM nopyLieHHaM [5].

Omke, cyn, BCTAaHOBMBLUM MPW PO3MsAi CNPaBU MOPYLUEHHS KOPMOPATUBHUX MpaB
yUacHHKa, MOXKe 3aXHUCTUTH MOro CnocoBoM, afieKBaTHUM 40 XapaKTepy NOPYLUEHHS | TakuM,
LLLO0 NPU3BOAMTDb O PeasbHOro BiJHOBNEHHSA LUX npae. 3okpeMa, Bepxoshuit Cya Ykpainu
3a3Hauae, Lo CMopH 3a3HaueHoi KaTeropii € NiABiAoOMUMMU roCNoAaPCbKUM CyAaM He3aleXKHO
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Bifl X cy6’eKTHOro cknaay Ha nigcrasi nyHKTy 4 uacTuHu nepwoi ctarti 12 Focnogapcbkoro
npoLecyasbHOro KofeKkcy YKpaiHu, SKLLO aKLioHep (y4acHWK) rocnofapcbKoro ToBapMcTea
06rpYHTOBYE BiANOBIAHI NO30BHI BUMOIM MOPYLUEHHSM HOTO KOPMOPATUBHUX NPaB. 3 LMX
nifcTaB, TPanisoTbCs MOOAMHOKI BMMNAAKM 3axWCTy MpaB Ta iHTepeciB TOBapuCTBa 3
0bMeXXeHOIo BiANOBIAANbHICTIO 3a NO30BaMK Horo yyacHuka [6]. [lo npuknag: nocraHosa
BepxosHoro Cyny Ykpainu Big 21.05.2012 p. y cnpasi Ne 6-20uc11; noctaHoBu Buworo
rocnogapcbkoro cyny Ykpainu y cnpasax Ne8 /152-10/3, 5002-24 /6172-2010, 7 /51, 5021/
2032/2011, 15/61, 911/2710/14, 911/2320/13, 12 /75na.

3akoH YkpaiHu «[1po BHeceHHs 3MiH [0 AesKUX 3aKOHOLABUMX akTiB YKpaiHu Wwono
3axucTy npas iHBecTopiey Big 07.04.2015 p. Ne289-VIIl Hapas yuacHWKy ToBapHUCTBa NpaBo
Ha 3BEPHEHHS 3a 3aXMCTOM MpaB Ta iHTepeciB 3a HaBeLEHWX YMOB:

1) yuacHuK ToBapH1cTBa 3 0OMeXKeHOoIo BignosiganbHicTio Mae Bonogith 10% i 6inblwe
CTaTyTHOro Kanitany, — TOAi BiH HabyBae cTarycy npefcTaBHMKA TAaKOro TOBApUCTBA Y
cropax npo BiALKOAYBaHHS 3OUTKIB TOBApHUCTBY HOrO NOCALOBOIO 0COBOIO, B CUNY HOPMH
cratti 28 lNocnogapcbkoro npouecyanbHoro kogekcy Ykpainu;

2) nigcTaBolo 4N 3BEPHEHHS LO CyAy Yd4acHWKa TOBapuCTBa 3 OOMeXeHo Bigno-
BiJA/IbHICTIO BiJ, iIMEHI TOBApUCTBa, B CHJy MOJIOXKEHb YacTUHU apyroi ctatTi 89 MNocnogap-
CbKOro Kofekcy YKpaiHu, € i, BUMHeHi nocafgoBolo 0cobolo 3 nepesuileHHAM abo 3/10-
BXXMBAHHAM CNY>KOOBUMM NOBHOBAXKEHHSAMMU; [iii NOCaA0BOI 0COOM, BUMHEH] 3 MOPYLIEHHAM
NopsAKY X NONepesHbOro NorofKeHHst abo iHWOT NpoLeaypH NPUIHATTA pilleHb Woao
BUMHEHHS NMOAIOHMUX Ail, BCTAHOB/IEHO! YCTAHOBYUMMH JOKYMEHTAMW TOBApUCTBa; Aii no-
cafioBoi 0cobu, BUMHEHI 3 AOTPUMAHHAM NOPSAKY iX MONepeAHboro noromkeHHa abo
iHLWOI NpouefypH NPUHHATTSA pilleHb WOLO BUMHEHHS BifMNOBIAHWX AiH, BCTAHOBIEHOI TO-
BapUCTBOM, afe L/ OTPUMAHHS TaKoro MOrofyKeHHsi Ta/abo JOTPUMaHHS NpoueaypH
NPUHHATTS pilleHb nocajoBa ocoba ToBapucTBa Nojana HeAOCTOBIPHY iHdopMaLio;
6e3aisnbHiCTb NocanoBoi 0cobu y BUNaaKy, Koau BoHa byna 30608’a3aHa BUMHUTH NEBHI
Oil BiANOBIAHO 4O NOKNaAeHWX Ha Hel 0OOB’A3KIB; IHLWI BUHHI Ail NO0cagoBoi ocobu.

3a Takux 0BCTaBMH, yyacHUK TOBApHUCTBA 3 OOMEXEHOIO BiANOBifaNbHICTIO HabyBae
HOBHX MO>/IMBOCTEM 3AiMCHIOBATH OXOPOHY i 3aXMCT NpaB Ta iHTepeciB ToBapucTsa. [1poTe,
3a/IMLIAETLCS TaKOX aKTyaNbHUM i po3’scHeHHs BepxoeHoro Cyay Ykpainu, sikui Bkasye
He Te, Wo Mae ByTH NopyLUEHHSI KOPNOPATUBHUX MpaB ydacHMKa.

Mpu cniBBigHOWeHHI HopM 3akoHy YKpaiHu Ta noctaHoBu BepxosHoro Cyay Ykpainu
MOX/IMBE pi3He TpaKTyBaHHA. [lpoTe, 3a3HayeHi NONOXKeHHsS NOTPIOHO 3acTOCOBYBATH Y
CYKYMNHOCTI, OCKi/IbKH YMOBH OXOPOHU | 3aXMCTy NpaB Ta iHTEpPeciB TOBApUCTBa MOroO yyac-
HUKOM 3a 3aKOHOM YKpaiHu BNIMBAIOTb HA KOPMOPATHBHI MpaBa OCTaHHiX. 30KpeMa, yMoBaMH
3akoHy Ykpaitu «[lpo BHECEHHS 3MiH [0 AesKMX 3aKOHOAABYMX aKTiB YKpaiHW wono
3axucty npas iHBecTopiB» Big 07.04.2015 p. Ne289-VIIl Bu3HaueHo, wo cyay 3a no3oBom
y4acHWKa TOBapUCTBA NPO BIALIKOAYBaHHS 30MTKIB HOro nocagoBoto ocobolo HeobxigHO
BCTAHOBWTH Y LLisX TaKOi 0COBH NOPYLLEHHSI TOPSAKY NOMNEPEAHbOro NOroyKeHHst abo iHLWOi
npoueaypy NPUHHATTS PilleHb WOAO BUMHEHHS NOAIOGHWX AiH, BCTAHOBNEHO! YCTAaHOBUMMM
[OKyMeHTaMK1 TOBapuUCTBa. 3a3HaueHe BKA3y€ Ha Te, LU0 Y BUNALKy BUMHEHHS 3HAYHOrO
npaBounHy (NpaBouMH, WO NOTpebye MOrofpKeHHs 3araibHUMKU 300pamMu TOBapUCTBA 3
06MEXEeHO BiAMOBIAA/BHICTIO) AUPEKTOPOM TOBapucTBa 6€3 AOTPUMAaHHA MNOpSaKY
nonepesHbOro MOrofKeHHs abo iHWOI Npouesypy NPUMHATTS PilueHb LWOLO BUMHEHHS
NoAibHUX AiH, NOPYLWYETbCA NPaBa yyacHUKA TOBAPUCTBA HA MOro yyacTb B YNpaBJiHHI.
BignosigHo o eumor cratti 58 3akoHy Ykpainn “lMpo rocnogapcbki ToBapuctea” npasa
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y4acHWKa TOBapHUCTBa Ha y4acTb B yNpaB/iHHi FOCNOAAPCbKUM TOBAPUCTBOM 3AiMCHIOOTbCS
LWAAXOM yyacTi y poboTi BMLLOro opraHy ynpaeniHHsa Ta NPUAHATTI pilleHb yyacHUKoM abo
1ioro ynosHoBaxkeHUM npeacTasHUkoM [7]. Tak, 30kpema, npaBo 6paTti yuacTb B ynpasiHHi
cnpasamu ToBapucTBa abo NpaBo «OCOBWCTOI yuacTi» BKJOYaE npaso Byt obpaHuMm B
ufleHU OpraHie yNpasiHHs, NPaBO NEPEBIPATH JOKYMEHTH, NPaBO yJyacTi y 3aranbHux 36opax,
NPaBO OCKaPYKEeHHs B CY/i pilueHb 3aranbHux 360pis [8]. TakMM UMHOM, 34iHCHEHHS OXOPOHH
i 3axucTy npaB Ta iHTEpecCiB TOBapuUCTBa 3 ODMEXEHOI BiANOBIAANbHICTIO MOXe OyTH
noB’si3aHe i3 peanisaui€lo KOPNOPATUBHOIO NMpaBa y4acHMKa Takoro TOBapUCTBa.

MonoxkeHHsMKU 3akoHy YKpaiHW BU3HAYEHO NPaBO yYaCHWKA TOBAPUCTBA BUMHSTH Aii
OO0 3aXMUCTY NpaB Ta iHTEPECiB TOBAPUCTBA JIMLLE B MEXaX BiAHOCUH NPeACTaBHULTBA.
MpoTe, aHani3ytouu yMOBM 3BEPHEHHS Y4acHWKA TOBApUCTBa 3 MO30BOM B iHTepecax
I0PUAHUHOT 0COBH, BOAUAETBCS, LLO NPABO Ha NOAAHHS TAKOTO NO30BY B yYaCHWKA BUHUKAE
Bif BflacHoro imeHi. [osicHeHHAM 3a3Ha4yeHoro € Te, WO Aii NocafoBoi 0COOU BYUMHEHI 3
NepeBHULLEHHAM abo 3/0BXMUBAHHAM Cy>KOOBUMM NMOBHOBAaXKEHHSMM, aBo Aii BUMHEHI 3
NopyLIEHHAM NOPSAAKY iX NonepefHboro NorodKeHHs abo iHWOI npoueaypyU NPUAHATTA
pileHb, BCTAHOBJIEHOI YCTAHOBYMMK LOKYMEHTAMHU TOBApUCTBA, abo Ge3gisnbHicTb no-
cafioBoi 0cobu y BUNafKy, KoM BoHa Byna 30008’s3aHa BUMHUTH NEBHI Aii BigNOBIAHO A0
NOKNAAEHUX Ha Hel 0BOB’A3KiB, BN/IMBAIOTb HA KOPMNOPATUBHI NpaBa ydacHuka. Tomy B
OCTaHHbOrO BMHWKAE NPABO Ha NOAAHHs NMO30BY Bif BNACHOrO iMeHi Ta B iHTepecax To-
BapuUCTBa 3 OOMEXXEHOIO BifNOBiAaNnbHicTiO.

Pa3om 3 TMM, yyacHHK TOBapHCTBa 3 OOMEXXEHOIO BiANOBILA/IBHICTIO He 3aBXKAM HabyBae
npaBa BXXMBATH 3aXOfiB OXOPOHH i 3aXMCTY NpaB Ta iHTePECiB TaKOro TOBApUCTBa. YUacHHUK
TOBApHCTBA HE MOXKE 3BEPTATHCh i3 MO30BaMu PO HELIMCHICTb NPaBOYMHIB, OBrPYHTOBYIOUM
X NOPYLWEHHSM HOPM LMBINbHOIO 3aKOHOAABCTBA, abo i3 NO30BaMM, AKi BUHMKAIOTb i3
rocnoAapchbKoi Ais/IbHOCTI TOBAPUCTBA. 34iMCHEHHS YHaCHHKOM TOBapHUCTBa 3 OOMEXEHOI0
BiAMNOBIgaNbHICTIO BIANOBIAHWX AiM He MOB’I3aHO i3 KAaTeropicto Cnopy, — Yu Le BifLLKO-
LyBaHHSA 30MTKiB, 3aBLaHKX TOBAPHUCTBY MOrO NOCaf0BOI0 0COBOI0, UM Lie Crip Npo yKna-
LeHHsl, 3MiHy, po3ipBaHHSl, BU3HAHHS HERIMCHUMK LOrOBOPIB Ta iHLIMX NMPABOYMHIB, BUUHEHUX
rocnofapcbkiM TOBapUCTBOM.

YMOBU [/1 BUHUKHEHHS MOX/IMBOCTI yuaCHMKa TOBApWCTBa 3 OOMEXeHOW Bignosi-
Ja/IbHICTIO MoJaBaTW MO30BH Bif iMeHi Ta B iHTepecax TOBapWCTBa 3asiexXaTb Bif, cdepu
NPaBOBOro PEry/oBaHHA Ta Kosia OcCib Ha KOro BMIMBAIOTb Lji PiLLEHHS UM /s SIKMX CTBOPIO-
I0TbCA NPABOBI HAC/AKKU. 30KPEMa, PiLLEHHS OPraHiB yNpasiHHA TOBAPUCTBA 3 0BOMEXXEHOIO
BiANOBIAANbHICTIO, AKi NOB’A3aHi i3 yuaCHUKaMK TOBApPHCTBa, 3a CBOIMU NPaBOBUMU Hachia-
KaMH BI/IMBAIOTb Ha HWX, MOXYTb BYTH OCKap»KeHi ydaCHUKaMK TOBApUCTBa 3 OOMEXXEHOIO
BiANOBifaNbHICTIO. HaTOMICTb € M iHWa KaTeropis pilleHb OpraHis ynpaeiHHS TOBAPUCTBOM,
AKi He BRAMBalOTb Be3nocepefHbO Ha NpaBa Ta IHTEPECH YYacCHWKIB TOBApUCTBA, WO He
MOXYTb BYTH HUMM OCKapyKeHi. 3 ypaxyBaHHAM HABEAEHOrO KPUTEPIO NOTPIBHO BUXOAWTH
YUaCHHKY MPH BXXUTTi HUM 3aXOfB LLIOAO OXOPOHH | 3aXMCTY MpaB Ta iHTEPECIB LIbOro TOBAPHCTBA.

3a3HaueHe rpyHTYETbCS Ha TOMY, LLO TOBAPHUCTBO 3 OOMEXEHOIO BiAMOBIAA/BHICTIO,
AK yYaCHUK LMBINIbHOrO 06OPOTY, peanisye BacHi Npasa Ta iHTepecH y CBOIU AiANbHOCTI.
LisnbHicTb TOBAapUCTBA BiBOOPAXKAETLCSA Y NPABOBIAHOCHHAX MK yuacHWUKaM1. OBOB’A3KOBUM
Y4aCHUKOM TaKMX NPaBOBiZHOCHH € TOBAPUCTBO 3 0OMeXeHOIo BignosiganbHicTio. Tosa-
PUCTBO, SIK YUACHWK NPaBOBILHOCHH, BOJIOLIE KOMMIEKCOM npae Ta 0b6os’s3kis. Mpore, sk
cy6’ekTHBHI npaga, Tak i Cy6’eKTUBHI ODOB’A3KM MOXXYTb ICHYBaTH # peanizoByBaTUCS
JMlle B paMKax NeBHOro npasososigHoweHHa [9]. Y BigHocuHax umsinbHOro obopoTty



MUTHA CINPABA N24(100)’2015, yactuHa 2 95

TOBapUCTBO 3 OOMEXKeHOI0 BiAnoBiaanbHicTIO i€ uepes Horo opraHu. OpraHu ToBapuUcTBa
BMN/IMBAIOTb Ha peanisauito LMBINbHOT LiE34ATHOCTI TOBapUCTBa. 30KPEMa, TOBAPUCTBO 3
obMexxeHoIo BiANoBiAanbHicTio HabyBae LMBINbHUX NPaB Ta CTBOPIOE LIMBINbHI 0O0B’A3KH,
30iNCHIOE Ta BUKOHYE iX Yepe3 CBOI OpraHu ynpae/iHHS.

Pazom 3 TWM, AisnbHICTb TOBapUCTBA 3 OOMEXEHOIO BiANOBifaNbHICTIO MOXKe ByTH
CNPsIMOBaHa He /IWLLe Ha BCTAHOBJ/IEHHS LMBINIbHUX NPABOBIAHOCHH, & 1 Ha BPEry/ItoOBaHHs
BHYTPILHIX BIGHOCHH y TOBApUCTBI. Y BHYTPILWHIX BiGHOCHHAaX opraH ToBapucTea 3 obme-
YKEHOIO BifNOBIAANbHICTIO NPUIMAE aKT, a y 30BHILIHIX — BONEBUABNEHHS BiOYBaETbCS
uepes BUMHEHHS NPaBOYMHY. TOMY, SIKLLO Y BHYTPILLHIX BifHOCMHAX aKT opraHy TOBapHUcTBa
MOXKE MOPOMKYBaTH OBOB’A3KM AN IHWMX YYACHUKIB KOPNOPATUBHUX BIAHOCHH, TO Y
30BHILUHIX — NOPOKYE NpaBa Ta 0BOB’A3KK 4NS caMoro ToBapucTaa. MoTpibHo 38epHYTH
yBary Ha Te, L0 BOJIEBUSIB/IEHHS TOBAPUCTBA 3 OOMEXKEHOIO BiMOBIfANBHICTIO y 30BHILLHIX
BiHOCHHaX MOXe BMJIMBATK Ha Y4YaCHHWKIB LibOro TOBapWCTBa. 3a3HayeHe MOSICHIOETbCS
THM, WO € Aii (pilueHHs) opraHis ynpasaiHHA TOBApPMCTBA 3 OBMEXEHOIO BiAMNOBIAabHICTIO,
AKi BN/IMBAIOTb HA YUACHHUKIB TOBAPUCTBA 3 OOMEXXEHOIO BiANOBIAaNbHICTb aBo CTBOPIOIOTH
015 HUX npaBa ud 0OOB’'A3KM, Ta fAii (pilleHHs) opraHiB ynpasfiHHS TOBApUCTBA, AKi
BMN/IMBAIOTb Ha TPETIX OCi6 a0 CTBOPIOIOTb AN HUX MpaBa Y 0OOB’A3KM.

Y pisx opraHy ToBapucTBa 3 0OMeXKeHOIo BifnoBifabHICTIO, O BNAMBAIOTb Ha yyac-
HUKIB LbOr0 TOBApUCTBA ICHYE OXOPOHHE MPABOBIAHOLLEHHS, CPSMOBaHEe HA OXOPOHY
npas Ta iHTepecis topuanuHoi ocobu. Ha aymky M.M. [lskoeuu, oxopoHHe npaBoBigHO-
LUEeHHS BUHUKAE i3 HENMPaBOMIPHOI NMOBEAIHKH, i HA OCHOBI OXOPOHHUX HOPM Ta NOK/IMKaHe
3aXMCTUTH CyB’€KTUBHE LIMBI/IbHE NPABO Y BUMAAKY HOrO NOPYLUEHHS, & TAKOX MPH CTBOPEHHI
3arposu Horo nopywenHs [10]. Bigrak, ydacHWMK ToBapucTBa 3 OOMEXEHOI BiANOBi-
JANbHICTIO BUCTYNAE CyH’eKTOM OXOPOHM NPaB Ta iHTepeciB ToBapHCTBa. YUacHWK TOBApHCTBa
3 06MEKEHOIO BiINOBIAANbHICTIO Ma€E MOXJ/IMBICTb BUMHATH Aii, AKi 3abe3neuytoTb peanisauiio
npas Ta iHTepecis TOBAPUCTBA, | BOAHOUYAC 3a6e3neuyeTbCs MOXK/MBICTb IX NPEBEHTUBHOIO
3aXMCTY Bifi 3arpo3 NPaBomNopyLeHb B MaibyTHbOMY.

Y4yacHMKM MaloTb OXOPOHIOBaHWW 3aKOHOM MPABOMIPHWM iHTEpPEC y HasleXHOMY
BUMKOHaHHI 060B’A3KiB Woao ToBapucTea. Llei iHTepec Moxke ByTH 06’eKTOM CyaoBOrO
3axucty [11]. YuacHukM BONOAIOTb MaiHOBMM abo HEMaMHOBUM iHTEPECOM CTOCOBHO
TOBapUCTBa 3 OOMEXXEHOIO BiANOBIAANbHICTIO, TOMY LWKiA/AUBI Aii opraHiB ToBapucTBa
onocepeAKOBaHO BM/IMBAIOTb Ha iXHi iHTepeck. TakuM YMHOM, NOAAHHS NO30BY CTBOPIOE
NPaBOBUIA MeXaHi3M OXOPOHH i 3aXWUCTy NpaB Ta iHTEPECiB TOBAPHUCTBA LLUIAXOM 3BEPHEHHS
no cyny abo niagTpMMaHHA NO30BY TOfi, KOMM CamMe TOBApUCTBO HE iHILilOE NO30B Npo
3aXWCT CBOIX MaiHOBWX abo HEMaHWHOBUX iHTEPEeCIB.

[paKkTHyHe 3HauYeHHs Liei HOPMKU MOXKHA NPOAEMOHCTPYBATH Ha NPUKAALI BUPILLIEHHS
CNpaB 3a NO30BaMM YYaCHUKIB, SKi 3BepTalOTbCs 3 NO30BaMMU NPO BU3HAHHS HeLiNCHUMU
[OrOBOPIB, YKIaAEHUX TOBAPUCTBAMHK 3 OOMEXEHOIO BiANOBIAaNbHICTIO. 3rigHO 3 CyA0BOIO
NPaKTUKOIO, YYaCHUK He MaE NpaBa Ha NO30B NMPO BU3HAHHS [JOrOBOPY HEAINCHUM, OCKiIbKH
BiH He € CTopoHoto aorosopy [12]. Pazom 3 TMM, yuacHUK TOBapHUCTBa MOXKe OBIpyHTOBYBaTH
CBOIO 3aiHTepecoBaHiCTb NOPYLLUEHHAM MOr0 KOPMOPATUBHOIO Npaea, 30KpeMa, npasa Ha
y4acTb B YNpaB/iHHI TOBAPUCTBOM (HaNpUKNAL, KOMM YUACHWUKK Oy YCYHYTI Bif BUPILLEHHS
NUTaHHS, IKe HaNneXWTb OO KOMMeTeHUii 3aranbHWUX 360piB BCynepey BOJI y4YaCHHKIB,
KOJIW HE JOTPUMAHO MOPSAKY NONEPESHBbOro MOrofyKeHHst abo iHIOT NPoLeaypH NPUHHATTS
pilLeHb, KOJW PiLLEHHSM OpraHy ynpae/iHHs NPOTUNPABHO 3MEHLLYETbCS BAPTICTb iX MaiHa).

Pazom 3 TMM, cynM NOBMHHI BpaxyBaTW, LLO BiANOBIAHO 4O NosoXeHb NyHKTy 11
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noctaHoBu [neHymy BepxosHoro Cyay Ykpainu Big 24 xoBTHsa 2008 poky Ne 13 «[po
NPaKTUKy PO3rNsigy CyfaMu KOPMOpPaTUBHUX CMOPIB» MPU BUPILLEHHI KOPNOPaTUBHOMO
CNopy rocnofapcbkuit Cyfd NOBUHEH BCTAHOBWUTH HasIBHICTb B OCOOM, ika 3BepHysacs 3
No30BOM, CyH’€KTUBHOrO MaTepiasibHOro nNpasa abo 3aKOHHOTO iHTEPECY, Ha 3aXMCT SKOro
NoAaHo MO30B, a TAKOX 3’CyBaTW MWTAHHA NPO HasBHICTb UM BIACYTHICTb (hakTy iX
nopyLUeHHs abo 0CnoproBaHHs. 3 ypaxyBaHHAM HaBEAEHOTO NOSIOXKEHHS, NOTPIOHO 3BEPHYTH
yBary Ha Te, WO NooXeHHs NyHKTY 51 noctanoeu lNneHymy BepxosHoro Cypy Ykpainu
CYAW TNymMauyaTb JOCTaTHbO MOBEPXHEBO. 30KPEMa, He BCTAHOBMBLLM NMPaBOBOI NPUPOLH
NPaBOBIAHOCHH MiX YYaCHWKOM TOBApUCTBa 3 OOMEXEHOIO BiANOBIJANBHICTIO i caMuM
TOBapMCTBOM, (pakT NOPYLUEHHs NPae Ta iHTEPECIB LLbOro TOBAPUCTBA, CYAH BiAMOBNSIOTH
Yy 3a[l0BOJIEHHI NO30BHUX BUMOT y4aCHUKA, IKUWA 3BEPTAETLCS 3 METOIO OXOPOHM 3@ 3aXHUCTOM.

BuKHeHHs yyacHMKOM TOBapHCTBa AiM LLOJAO OXOPOHMW i 3aXWCTy NMpaB Ta iHTepecis
TOBApPMCTBA BUXOAHMTb 3a MeXi 3MiCTy Cy®’eKTMBHOrO npasa ocTaHHboro. [pote, uusinbHe
3aKOHOAABCTBO YKpaiHM He BWKJIOYAE MOXK/IMBOCTI BXKUTTS YYaCHMKOM TOBapWCTBa 3
0b6MerKeHOIo BiANOBIAaNbHICTIO 3aX0AiB OO0 OXOPOHHM Ta 3aXMCTY IHTEpPeCiB TOBApUCTBa,
Y4aCHUKOM SIKOTO BiH €. TakUM UMHOM, Y4aCHHUK TOBApHCTBA, SKUM MAE Ha MeTi 3aJ0BOJIEHHS
iHOMBIAYANbHUX | KONEKTUBHWX NOTPED, BUSIBISE NPArHEHHS 4O KOPUCTYBaHHS y MeXax
NPaBOBOrO Pery/toBaHHA KOHKPETHUM MaTepiasibHUM Ta/abo HematepianbHUM Gnarom,
MOX€e BXXWTU 3aXOfiB L1l OXOPOHHM i 3aXMCTy NpaB Ta iHTepeciB LbOro TOBapMCTBa.

BucHoBkHu. lNonoxeHHs 3akoHy YkpaiHu «[1po BHECEHHS 3MiH 0O AesKMX 3aKOHO-
[aBuMX aKTiB YKpaiHu Wwopo 3axucTy npas iHBecTopiB» Bif 07.04.2015 p. Ne289-VIII
MaloTb MO3WUTUBHUWA BMJIMB Ha NPABOBILHOCMHW CTOCOBHO OXOPOHM i 3aXWUCTy npaB Ta
iHTepeciB ToBap1cTBa 3 0OMEXeHO0 BigNoBiganbHicTIO. HatoMicTb nonoxeHHs 3akoHy
YKpaiHW HafinstoTb MOXMBICTIO Y4acHUKa NWLLe 3LiNCHIOBATU NPeACTaBHULTBO TOBAPHUCTBA
B cyai. [lpoTe, yMOBH 3BEPHEHHS y4acHWKa TOBApMUCTBa i3 Bi4MNOBILHAM NO30BOM B iHTEPECax
OCTaHHbOrO, BKa3aHi y 3aKoHi YKpaiHW, CTBOPIOOTb TaKOX YYaCHUKY MOXIMBICTb AiSTH
Bifl BJlaCHOTO iMeHi. 3a3HauyeHe MOSICHIOETbCS TUM, L0 BCTAHOBJ/IEHHS Y AisX NOCafOBOI
0cobK TOBApUCTBA NepeBULLEHHS abO 3/I0BXXMBAHHSA CY)XOOBUMK MOBHOBAXKEHHSMH, UM
BCTAHOBJIEHHS NMOPYLWEHHS NOPSAKY NONEpefHbOro NoropKeHHs abo iHWOoI npoueaypu
NPUIAHATTA pillieHb, Y4 BCTAHOBAEHHA Be3AisNbHOCTI NOCcafoBoi 0COBM y BMNaaKy, KOJM
BOHa Byna 30608’s3aHa BUMHWTH NEBHI Aii BiANOBIAHO 4O NOKNaAeHUX Ha Hel 06oB’A3KiB,
MOXYTb BMJIMHYTH Ha KOPMOPAaTMBHI MpaBa y4yacHWKa Takoro ToBapucTtea. BuuHsiouun pii
Ha 3aXWUCT KOPMOPATUBHWX MPaB, YYACHUK TOBAPUCTBA 3 OOMEXEHOIO BiANOBiAanbHICTIO
OTPUMYE NpPaBO AisTH Bif iMEHI TOBAPUCTBa, asie TaKOX i Y BNAacHUX iHTepecax. 3 ypaxy-
BaHHSM HaBELEHOrO yYaCHWUKY TOBapWCTBa 3 OOMEXEHOIO BiANOBILA/bHICTIO HEODXigHO
3aKpinuTH NpaBo Ha 3BEPHEHHS O rOCMOAaPCbKOro cyay, AoNoBHUBLLK cTaTTio 1 [ocno-
LapCbKOro npouecyanbHoro kogekcy YKpaiHu.

Pasom 3 tum, B 3aKoHi YKpaiHu He LOTPUMaHO MOC/iZLOBHOCTI, OCKiJIbKW Haginse
yyacHUKa TOBapHCTBa (Y BiAHOCMHAX NMPeACTaBHULTBA) MOX/IUBICTIO 34iNCHIOBATH OXOPOHY
i 3aXHUCT NpaB TOBapUCTBA y rOCNOAAPCbKOMY MPOLIECi, MPOTE HE BHOCHUTb 3MiH IO HOPM
MaTepiabHOro npaea. 3 ypaxyBaHHSM HaBEAEHOro AOUiNbHO Byno 6 BHECTH 3MiHM y
nonoxexHs ctatti 141 LuinbHoro kogekcy YKpaiHW, JONOBHUBLLM ii YACTUHOIO TPETHOIO
TaKoro 3MicTy: «YUacHUK TOBApUCTBa 3 OOMEXKEHOIO BifNOBIAAbHICTIO MOXE BUMHATH il
CnpsiIMOBaHi Ha OXOPOHY i 3aXMCT npaBa Ta iHTepeciB TOBAPWUCTBA Y pasi ix NopyLUeHHS,
3rigHO 3 NONOXEHHAMM 3aKoHy abo cTaTyTy». AHaANOrUHOK HOPMOIO MOTPIBHO TaKoX
[OMOBHUTH YacTuHy n’aty ctarti 50 3akoHy Ykpainu «[1po rocnogapcbki ToBapucTBas.
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