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PHILOSOPHY OF JUSTICE IN THE CONTEXT OF UKRAINE

The discourse of justice, in order to respond to the crisis of our
current existence, acquires new (in the Context of Ukraine) theoretical
and practical meanings. Everyone demands recognition and preservation
of his/her rights, as well as material conditions for a normal decent life.
However, the question of my ought looks different both in philosophy
and in contemporary life when my actions affect others’ interests. This
inevitably leads to conflicts that should be resolved impartially and justly.
Thus, the problem of justice is topical and should be approached using
the most efficient philosophical discourses.

Philosophy of Justice leads to general conclusion that to act justly
is to act impartially, honestly and morally, and this is our actual ought.
Moral attitudes that dominate in our societies are presented by J.Habermas,
O.Hoffe, A.Honneth, R. Forst as true and vivifying source of institutional
justice. He also gives normative and heuristic meaning to basic methodo-
logical principles of dealing with the problem of justice: personal right
for justification, moral universalization, just distribution. He reconsiders
widespread interpretation of moral norms as trustworthy, making them
more efficient than repressive and pragmatic regulators of interpersonal
relations. In addition, while treating justice as the key moral and social
value, Hoffe — as well as J.Habermas, E.Tugendhat — stresses the impor-
tance of normative meaning of justice for contemporary complicated
society, which cannot function as a whole on the sole basis of trust and
sympathy to others, but also requires solidarity and justice towards alien
people. Adequately considered justice (taken simultaneously in its uni-
versal and particular dimensions) also entails responsibility for failing
to be just towards those whose identities were formed in another social
and cultural world. Forst, Hoffe highly appreciates political justice, but
also does not diminish the significance of personal justice as an impor-
tant condition of just statehood and willing acceptance of the requirements
of political justice.

In order to understand the “paradigmatic turn” in contemporary philo-
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sophy of justice, we should address also the works of John Rawls, who
made the concept of justice fundamental (in his polemics against Utilita-
rianism). One should also admit that further important changes in understand-
ing social justice were caused by the bent of his genuinely philosophical
discourse towards mostly distributive understanding of justice.

Hoffe was among the first who raised this issue in his (now al-
ready classical) researches. In “Political Justice” he shows that Rawls’s
distributive justice is burdened with limits and contradictions, entails
paternalist and bureaucratic consequences. The need to seriously recon-
sider social justice led to a new vision of justice as exchange. Indeed,
exchange (in its wide, negative and transcendental understanding) can
thoroughly justify and explain the true meaning of social justice. The
idea of exchange could become and actually became truly effective ar-
gument in understanding the shortcomings of distributive justice. Only
justice as exchange can help us to adequately grasp the inalienable in-
violability of every human being. Widely understood exchange, as de-
mocratic form of cooperation, is negative (because it presupposes mu-
tual rejection of violence) and transcendental (because it is realized in
that sphere of human existence which nobody can escape from). This
kind of exchange answers to the most essential criterion of social jus-
tice: it is distributively advantageous. Thus, “truly important is exactly
this negative, non-economical meaning of the concept: mutual absti-
nence, reconciliation, recognition — under the pressure of power — of
other people’s freedom of thought and conscience, as well as their
property. Exchange happens because of this mutual abstinence and rec-
onciliation. Exchange is just if everyone, by giving up something, re-
ceives in consequence something else of equal worth.” [1, 53]

Thus, Hoffe’s “new paradigm” of justice as transcendental ex-
change occupies special place in contemporary discussions about the
essence of justice. His works fostered the rebirth of normative political
philosophy in Europe — since, according to his followers, “Hoffe was
one of the first who not only interpreted the ideas of Rawls, but also
productively developed them in his works” [2, 9-15]. Due to his tireless
long-term researches, the problem of justice gains new dimension.
Well-known German philosophers, such as S.Gosepath, N.Scarano,
J.Habermas, A.Honneth, Ch.Horn, and R. Forst, also emphasize this
point. Generally, one could regard these important developments in the
sphere of political philosophy as an attempt to answer the following
question: what is the ground of normative authority of justice, if this
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ground is not natural and not religious? Hoffe’s solution of this problem
transforms the question of relations between justice and freedom into
the core issue of contemporary political philosophy. Highly important
is also his attempt to theoretically and practically mediate the two basic
extremes: on the one hand, the universal meaning of the basic princi-
ples of justice, on the other, the idea that justice is contextual and ulti-
mately unreachable. In terms of methodology, Hoffe successfully over-
comes the limits of both communicative philosophy of justice and
Rawls’s theory of justice.

Hoffe insists that contemporary philosophical ethics still considers
state and law outside of philosophy and morality. This applies, e.g., to
discursive ethics of K.-O.Apel and J.Habermas — which also (as well as
Rawls’s theory of justice) disregards the problem of legitimacy of the
right to compulsion. Otfried Hoffe, primarily in his “Democracy in an
Age of Globalisation”, emphasizes that this problem arises for the first
time when society exceeds the limits of voluntary cooperation and turns
to compulsory regulations and limitations of freedom and willfulness of
its members. Once the compulsory social authority appears, it should be
legitimated, and the following general question should be answered:
how it is possible to limit human freedom, and could compulsion be le-
gitimate? Hoffe believes that law is the very core of regulative compul-
sory authority (this point is usually disregarded by the newest moral
philosophy and philosophy of law). Indeed, law is what coordinates the
activities of basic social actors (individuals, groups, institutions) by its
partially procedural and partially substantial mechanisms. Law also fos-
ters noncompulsory settlement and prevention of conflicts.

For Hoffe it is also important to grasp the nature of democratic
compulsion, which is of another origin: it is controlled by citizens
themselves, so that it is actually self-compulsion (rather than external
compulsion). However, over and above these essential changes, Hoffe
also attempts to find a universal criterion of legitimacy. This turns out
to be general agreement based on common utility. Such approach re-
futes pragmatic answer to the normative question about legitimacy and
its criteria, according to which compulsion is legitimate insofar as it
serves common good. Hoffe’s objection against this ideologically sus-
picious approach [3, 42] is still topical: it allows elimination of all those
who disagree with (so hardly definable) “common good” and “common
interests”. On the other hand, stupidity and betrayal could be helpful,
whereas everything that does not conform to economical effectiveness
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and usefulness (based solely on distributive justice) is gradually mar-
ginalized. Thus courage and honesty, solidarity and responsibility, trust
and dignity might eventually become unwanted virtues.

For deeper understanding of moral perspective of justice, its place in
the sphere of social morality, Hoffe treats justice quite widely and defines
it as our universal duty. Perhaps for the first time in contemporary Euro-
pean political philosophy, Hoffe regards justice as the highest principle
of human existence and the way of realization of our social essence.
Justice is our moral duty, or, at least, it most closely approaches duty — the
one which is assumed voluntarily and exceeds simple compulsion, whereas
distributive utility becomes its true measure. Comparing the two theories
of justice, those of Rawls and Hoffe, one could speak of justice as based
on either fair agreement or most essential human interests.

Political anthropology, while reconsidering the essence of man,
can and should reject its theological and normative understanding, tran-
scend the non-philosophical understanding of human nature via expli-
cation of its certain inalienable features. Since the real issue concerns
conditions of human existence and capacity, Hoffe believes that here
we should also speak about transcendental aspects of anthropology and
(relatively) transcendental interests. However, a serious turn in under-
standing human nature is possible if we go deeper. We should free our-
selves from one-sided images of human being and rely on both coop-
erative and conflict models of legitimacy of state and law. Now, if we
conclude that man is not only cooperative, but also conflict being, we
should also take the next step and consider the question whether com-
pulsory settlement of certain conflicts (or at least one of them) could be
distributively advantageous and therefore just.

Hoffe rejects N.Luhmann’s positivism and his denial of justice.
According to Hoffe, without political justice any social order will look
like “external compulsion” and “pure violence”. In other words, with-
out justice any social, political and legal order is nothing more than a
gang of brigands.

The issue in question is justice of exchange based primarily on
negative understanding of justice. The main argument for justice of ex-
change is the following: exchange happens when this mutual abstinence
and reconciliation takes place. If, as a result of exchange, each partici-
pant gets something of equal value, the exchange is just. Also, the idea
of exchange helps us to answer the question that is till open in communi-
cative philosophy: intersubjective structure of subjectivity becomes
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possible only in the course of mutual abstinence and renunciation.

Hoffe, as well as Apel and Habermas, looks for conditions of pos-
sibility of social phenomena interpreted in moral perspective. For
Rawls such condition of possibility is what he calls “primary position”;
Habermas, in his turn, speaks about “practical discourse” based on uni-
versal principles of communication, which can guarantee correctness
(or justness) of any understanding. Hoffe regards transcendental com-
munitarianism, suggested by K.-O.Apel and supported by J.Habermas
(that is, postulation of ideal, not particular, community as the key point
of transcendental and pragmatic transformation of practical philoso-
phy), as productive idea worth further consideration. Since Apel’s and
Habermas’s ethic of discourse does not address the problem of moral
legitimacy of the right to compulsion, Hoffe attempts to answer the fol-
lowing question: why man should obey other men, why the right to
compulsion exists, and can compulsion be just? In such a way, mostly
negative understanding of domination and power as alienation and ma-
nipulation is replaced by constructive understanding of them in the light
of the paradigm of justice, applied in order to ground both the universal
significance of moral norms and the legitimacy of legal norms. This
understanding gives us a solution of the problem of legitimacy, so im-
portant for political philosophy. Hoffe was among the first German phi-
losophers who paid attention to serious structural changes in the subject
of justice, and also to the fact that distributive model of justice is essen-
tially pre-modern.

For Hoffe, universal and philosophical, non-distributive understanding
of justice is a new paradigm that exceeds the limited area of morality
and enters the domain of law. In its turn, law, basing on both “coopera-
tive” and “conflict” dimensions of human existence, supports all argu-
ments for understanding justice as exchange. Criteria of distributive justice
are always arguable, whereas everyone agrees about the basic requirement
of justice as exchange (i.e., communitative justice): namely, that what
is given and what is received should be of equal value. If there is an ar-
gument about price, exchange should be, at least, mutually profitable.

However, for Hoffe, the argument of legitimacy is more important
than the strategic argument. State, as the institution primarily responsible
for social justice, should provide only secondary, subsidiary social aid.
Hoffe does not unconditionally support the idea of consensus free of any
compulsion (instead of just compulsion). He believes that people who
strive to genuine communication in the narrow circle of like-minded friends
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eventually come to new, “soft” paternalist despotism. The danger of
this gradual, initially imperceptible departure from political life is that
we could lose not only our political destiny, but also our human dignity
as the core of our both individual and social existence. Speaking about
human dignity, Hoffe claims that we should exceed the limits of philosophi-
cal intuition and transform this intuition into persuasive philosophical
argument. The Other’s dignity truly appears only if we are ready to re-
ceive it. This point was supported, e.g., by E.Levinas; however, Levinas
missed another point, namely, that human dignity presupposes moral
action. Levinas does not answer the question, why the Other can pretend
to moral action that belongs to the domain of legal claims [3, 69].

Hoffe does not accept special importance of “community” as un-
derstood by contemporary communitarianism. Instead, he argues that
universality should be applicable to human rights and liberties, rather
than to communication. Common benefits and institutions should exist
and be just, and therefore be legitimate for all, not only for the select.
Hoffe certainly agrees with Habermas that principle of just “involve-
ment of the Other” is relevant not only for conversation, but generally
for our existence in the complicated and diversified world. Every com-
munity has to be open even for those who wish to remain alien in it,
whereas implacable egalitarianism of justice requires sensitivity to in-
dividual peculiarities, not just solidarity in communication. At the same
time, in methodology Hoffe goes farther than communicative philoso-
phy of Apel and Habermas, because he sees the fact which they disre-
garded in their reasoning. Hypothetical character of Habermas’s reason-
ing is inevitable, given the fact that methods and procedures of
communicative philosophy are effective only if people are willing to
participate in discourse, discuss problematic situations and suggestions
striving to reach an agreement. How to resolve such situations justly?
This is the question, topical for Ukraine even today, many years after
the horrible war that many people (not only German philosophers) be-
lieved to be the last one. Hoffe claims that one of his famous books [4]
is not just a contribution to understanding the essence of reason, law
and justice, but also a search of the ways to realize them. He believes
that one of such ways is provided by theory of decision making, which
might specify rather abstract theses of discursive ethics, and also might
help to avoid simple moralization in conflict resolution.

Next Philosophy of Justice’s step towards the new vision of justice
was his appeal to expanded version of political anthropology. The problem
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here is whether there are natural interests that would justify compulsory
political authority. Political anthropology is exactly that part of anthropo-
logy proper that concerns the problem of legitimacy in its philosophical
dimension. Thus, political anthropology ought to help us cope with anthro-
pological problems related to legitimacy and to the old quarrel between
“freedom from domination” and “just domination”. One should also
note that utopian “freedom from domination” conceptions are based on
optimistic anthropological views, whereas adherents of “political domi-
nation” theory may incline to excessive anthropological pessimism.

Political anthropology interprets conflict character of human nature
basing on the fact that one’s freedom of actions is limited by another’s
freedom of actions — so that our very coexistence in common social space
constantly creates possibility of conflicts. Striving to one’s aim, one
cannot simultaneously be free and limit one’s freedom. Eventually po-
litical anthropology concludes that conflicts, which accompany people’s
coexistence, are compulsory. They limit one’s freedom by others’ freedom.
One doesn’t need special historical knowledge to understand that if we
address only man’s social impulses, however strong, we are doomed to
failure. One can turn against others for a host of different reasons: pov-
erty, ambition and envy, thirst for property and power, aspiration to im-
pose on others one’s religious or political convictions.

To conclude: only the justice of exchange permits us to solve the
immediate, practical dilemma: should one hand over a part of one’s
freedom to social, state, authoritative structures, or be independent of
them and be unable to resort to their assistance in case of emergency?
People, perforce, mutually abandon part of their freedom as legal agents in
order to enjoy their right for freedom. If this abandonment is universal,
such exchange may be considered just.

By insisting that everything individual is also social because it re-
quires and is embedded into social context, R.Forst [5] presents inter-
subjectivity as a fundamental dimension of human existence that shows
itself in our ability to self-determination, i.e. freedom, but within the
limits of human community. Also his point is that our obligations are
no less rooted in our existence than our rights, and law has no priority
over good and depends on moral good as a defining factor of justice.
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Cummniuenxo JIL.A. @inocoghis cnpasedrusocmi 8 yKpainCbKoMy KOHMEKCMI.

B crarTi nocnimkeHo oAHY 3 TOJOBHHX Mpo0jeM cydacHoi ¢inocodii —
po0JieMy CIPaBEUIMBOCTI B NPUHIMIIOBO BAXKJIMBOMY METOAOJIOTIYHOMY ii
BUMIpi Ta B YKpalHCBKOMY KOHTecTi. JloBeleHO, IO CIIpaBeIIMBOCTI Haje-
KHUTh YiJIbHE MiCIe Cepe]] iHIINX MOpaJIbHUX Ta COLaJIbHUX I[IHHOCTEH: came
i1 moau 3a00pryBajau OMUH OJHOMY, 0O BOHA € TUM MAacIITa0OM, SIKUM BHMi-
PIOIOTBCSI CBOOOIA, PIBHICTb, MPaBa JIOAUHU. J[JIs IIbOT0 aHATI3YETHCS 3B 130K
Ta BIIMIHHICTH METOJIOJIOTIYHUX 3PYIICHb B OCATHEHHI MOHSATTS CIIPABEIMBO-
cti B mparsgx K.-O.Anens, FO.I'abepmaca, O.I'vode, P.dopcra.

3’sicoBano, 1o ['abepmac Mo-HOBOMY BHUTIIyMadye CYTHICTh NPHHIMIIIB
CONIJApHOCTI 1 CIIPaBeIUINBOCTI, SIK HOPMATUBHUX MPHHIUITIB JEMOKPATHUHOT
MIPaBOBOI JIep>KaBH, /e BUMOra IOBard JI0 TiJIHOCTI KOKHOT'O IPYHTYETBCS Ha
BU3HAHHI HEIOTOPKAHOCTI HOro Tija, KUTTs, BiacHocTi. JloBeaero, mo O.I'bode
3BEpTa€ yBary Ha HEOOXIJHICTh NPUHIMUIIOBOI 3MiHM PO3YMIHHS COLiaJIEHOI
CHpaBeUIMBOCTI, HAroJOIIyIOYH Ha JOMOJEPHOMY, IAaTEPHAICTCHKOMY CEHCI
i posnoaineHoi Moxeni. B mpansx P.dopcra cnpaBeminBicTs HaOyBa€e IMOMi-
THYHOTO BUMIpY, aJUKE CIPaBEIMBI TOMITHYHI Y COLIaIbHI BIJHOCHHA MOXYTh
ICHYBaTH JIMIIIE 32 YMOBH iX BCEOIYHOTO BHITPABJaHHI, IOBAard 0 JIOJICHKOI
rijiHOCTI. B HOBITHIX TEOPisSX CHPaBEIIUBOCTI HIETHCS MPO TE, MO KEPTBOIO
HECITPaBe/IMBOCTI € HacaMIlepe]| Ta JIOJMHA, Ha Ky HE 3Ba)XaIOTh y MPOIECi
SIK BUpOOHMIITBA, TaK 1 pO3IO/iIY OCHOBHHX OJiar.

Kmouosi crosa: cripaBeIUInBiCTh, BU3HAHHS, COJITapHICTh, MOpPaJIbHi 3a-
caau, CBOOOMA, TPAHCIICHICHTAILHIH 00OMiH, TTOJIITUYHA aHTPOIIOJIOT .

Cumnuuenro JI.A. Qunocodust cnpaseonueocmu 8 YyKpauHcKom KOHmeKcme

B cratbe nccienoBaHo oHy U3 TJIABHBIX MPOOJIEM COBPEMEHHON (hHII0CO-
¢y — npobJieMy CHpaBeUTMBOCTI B PUHIMITHAIBHO BaYKHOM METOJIONIOTTHHOMY
€e M3MEpeHNH M B YKPaWHCKOM KoHTecTe. J[oka3aHo, 4TO CIIpaBeIIMBOCTH
TIPHHAIEKUT 0CO00E MECTO CPef APYTHX MOPAIHHBIX U COIMAIBHBIX IEHHOCTEH:
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HUMEHHO e¢ JIIOIU 3aI0JDKAJIH JPYT APYTY, OO OHa SIBISIETCS TEM MacIITaboM,
KaKiM H3MEpSIFoTCs CBO0O/Ia, PABEHCTBO, MpaBa 4eNioBeka. JIisi 3TOro aHaIu3H-
PYETCst CBA3b U OTIIMYHE METOOIOMMYECKUX TTOX00B B OCMBICIICHUH MOHSTHSI
cnpaBeiuBocTH B padorax K.-O.Anens, 0. Xabepmaca, O.Xedde, P.dopcra.

IMokazaHo, yro XabepMmac Mo-HOBOMY MHTEPIPETUPYET CYHIHOCTh MPUH-
IIUIIOB CMPABEUIUBOCTH, KaK HOPMATHBHUX MPHUHIUIIOB JIEMOKPATHYECKOTO
MPaBOBOTO TOCYJAPCTBA, TJi¢ TPeOOBAHHUE YBAXKEHUS K JOCTOMHCTBY KAXIOrO
YeJI0BeKa OCHOBBIBAETCS HA TMPU3HAHUM HEMIPUKOCHOBEHHOCTH €0 TEJla, KU3HH,
cobctBenHoctH. [lokaszano, mo O.Xedde oOpamaer BHUMaHUE Ha HEOOXO -
MOCTh TPHUHIUITHAILHOTO N3MEHEHUsI TIOHUMAHUSI COIUAILHON CIPABEITUBOCTH,
MOAYEPKUBAST JOMOJIEPHBIN, MATEPHATUCTCKUN CMBICI €€ PACIPeIeTUTENbHON
Mmozenu. B tpymax P.®opcra cripaBeAsMBOCTh MPHOOPETAET MOIUTHYECKOES
U3MEpEHNUE, Beb CIPABETUBBIC MOIUTHYECKUE UITH COIUATIbHBIE OTHOIICHUS
MOT'YT CYIIECTBOBATh TOJBKO MPH YCIOBUU MX BCECTOPOHHETO OOOCHOBAHWS,
YBaKEHUS K YEJIOBEUECKOMY JOCTOUHCTBY. B COBpEMEHHBIX TEOPHUSX CIIPABE-
JIMBOCTH PEeYb HJET O TOM, YTO HECMPABEUTUBO OOPAIAIOTCS MPEXIE BCEro ¢
TEM YeJIOBEKOM, Ha KOTOPOro He 0OpaIlaroT BHUMAHHS B MPOLIECCe KaK MPOU3-
BOJICTBA, TAK U PO3IPE/ICIICHUS OCHOBHBIX OJIar.

Kmiouegvle croea: cipaBeJIMBOCTh, MPU3HAHKE, COMHIAPHOCTD, MOPATIBHBIE OC-
HOBaHWUs1, CB000/1a, TPAHCIICHACHTATIBHBIN 00MEH, NOJUTHYECKAs AHTPOTIOIOTHsL.

Sytnichenko L. Philosophy of Justice in the Context of Ukraine

This article investigates one of the major problems of modern political
philosophy — the problem of justice in its fundamentally important methodolo-
gical measurement in the Context of Ukraine. It’s consistently shown that justice
belongs to a prominent place among the moral and social values: particularly
its people owe to each other, because it is the scale, which measured freedom,
equality and human rights.For this purpose it is analyzed the relationship and
difference of methodological changes in grasping the concept of justice in the
works of K-O-Apel, J.Habermas, O.Hoffe, R.Forst.

It was found that Habermas interprets a new essence of solidarity and
justice as normative principles of a democratic state where the requirement of
respect for the dignity of each based on the acceptance of the inviolability of his
body, life and property. It is proved that O.Hoffe draws attention to the need of
fundamental changes in the understanding of social justice, emphasizing the
pre-modern, paternalistic sense of distributive models. In the writings of R.Frost
social justice gain a political dimension, just as political or social relationship
can exist only in case of their full justification, respect for human dignity. In the
latest theories of justice is said that the victim of injustice is firstly the one who
is ignored both in the process of manufacturing and distribution of public goods.

To conclude: only the justice of exchange permits us to solve the imme-
diate, practical dilemma: should one hand over a part of one’s freedom to social,
state, authoritative structures, or be independent of them and be unable to resort
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to their assistance in case of emergency. People, perforce, mutually abandon
part of their freedom as legal agents in order to enjoy their right for freedom. If
this abandonment is universal, such exchange may be considered just.

By insisting that everything individual is also social because it requires
and is embedded into social context, R.Forst presents intersubjectivity as a
fundamental dimension of human existence that shows itself in our ability to
self-determination, i.e. freedom, but within the limits of human community.
Also his point is that our obligations are no less rooted in our existence than
our rights, and law has no priority over good and depends on moral good as a
defining factor of justice.

Key words: justice, recognition, solidarity, moral principles, freedom,
transcendental exchange, political anthropology.
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