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AMENDMENTS TO THE CONSTITUTION
OF UKRAINE CONCERNING CONSTITUTIONAL JURISDICTION:
THE FEATURES OF TRANSITIONAL RELATIONS

The article addresses the main problems of transitional relationships of constitutional jurisdiction caused
by the latest constitutional amendments. The author emphasizes the importance of transitional regulations,
especially in the states being in the process of permanent reforms.

The given temporal analysis of the constitutional amendments concerning constitutional jurisdiction de-
tects a number of issues of improper transitional regulation. The first set of uncertainties concerns the absence
of mechanism of completion of some cases which had been in the Constitutional Court before the constitution-
al amendments came into force, particularly on official law interpretation. The second set of questions con-
cerns the failure of gradual transition to a new model of regulation, particularly of the constitutional com-
plaint. The author finds unacceptable the position of the Constitutional Court of Ukraine not to consider the
constitutional complaints before appropriate amendments to the laws are approved.

Summarizing the analysis provided in the article, it is concluded that a systematic approach to the analysis
of transitional relationships have not been reflected in the constitutional amendments. Suspension of the people s
constitutional right of access to the constitutional jurisdiction is one of the consequences of this situation.

The author asserts that while developing the transitional provisions of law (including constitutional
amendments), two major problems should be solved: the proper implementation of the new institutions and
procuring for persons who are already subjects of legal relations, for the smooth transition to a new regula-
tion model. Since this is not taken into account in practice, the author deems it necessary to develop further
theoretical and practical knowledge of temporal regulations, including the tools of entry of the law into force.

Keywords: transitional relationships, changes to the Constitution of Ukraine, the constitutional complaint,
the official interpretation, temporal regulations, coming into force (of the law), ultraactive force of the law.
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BIIINB BUCHOBKIB IIIKOJIX IIPABOBOI'O PEAJII3BMY
HA TEOPIIO IOPUINYHOI APT'YMEHTALII

Y ecmammi npoananizosano ioei’ hynoamopie wixonu npasosoco peanizmy, wo 0yau cnpsamMo8ani Ha nepe-
OCMUCTIEHHsT OCHOBHUX (PAKMOPI6, SKi MAIOMb 8PAX08YEAMUCH NPU (POPMYBAHHI I0PUOUYHOT apeymeHmayii.
IIpocmesicero winsx, 6uOy008aHUll WIKOOIO NPABOBO2O Peanizmy, ma aKyeHmu, sIKi Oyau po3cmagieHi 6io me-
XaHiuHoi opucnpyoenyii 00 mucmeymea nooyoosu IPUOUYHOL apeymenmaysii.

KurouoBi cjioBa: ropundHa apryMeHTallisl, OpuIndHai popmaltiaM, MeXaHigyHa IOpUCTIPYIEHIIIs, aHai3
(axTiB, eMIIpUYHHAHN MiIX1], PeaNbHICTh, IIKOIA IIPABOBOTO peallizMy.

HaykoBwuii anani3 mpaBocyais icTopuuHo 0oep-
TaBCsI HABKOJIO MOIIYKY BiTMOBIAl HA 3aIUTaHHS:
«HACKUTBKU MPUHHATTS CYIJSIMH PIIICHD 3aJICKUTh
Bia mpotieaypu (hopMyBaHHS apryMmeHTamii» [1,
p. 1362]. Came BiaNOBiIb Ha 11 3aUTaHHS PO3-
BeJa ABi Teuii — IopuandHui Gpopmaism i mpaso-
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BHI peasi3M — Ha JIB1 KapJWHAIbHO MPOTHUIIEKHI
CTOPOHH Ta 3MYCHJIA IOPHUCTIB IIYKATH MEXaHi3MH
MPOTHIIT MEXaHIYHIH IOPUCTIPYACHIIII.
BiamoigHO 10 MiAXOMY FOPUANIHOTO (hopMaTi3-
My, SKuil OyB maniBHUM y XIX cT., cyui 3acToco-
BYIOTh HOPMH IIpaBa /10 (pakTiB CripaBu MEXaHI4HO,
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BUKOPHCTOBYIOUH JIMIIIE METOIH JoTiku. [IpaBocyn-
ISl — 1Ie «BEJIUYE3HA CHJIOTIYHA MAIIHHA», a OCHO-
BHE 3aBJIaHHS CY/IJIiB IOJIATAE Y HEOOX1THOCTI JisITH
SIK «BHCOKOKBaTi(iKOBaHUM MexaHizmM» [2, p. 2].
[IpaBoBi HOpMU i POpPMaIIICTIB — T€, YUM TTOUH-
HAETHCA 1 Ha YOMY 3aKiHIYETHCS CyJJ0Ba apryMeH-
Tailisl, a OCHOBHUM IHCTPYMEHTOM JIOTIYHE MHUC-
neHHs [1, p. 1362]. B koxHiii KOHKpeTHiH cutyauii
pilieHHsT HeOOXiJTHO BUBOJMTH 13 3arajbHOTO, a0CT-
PaKTHOTO TIOJOKEHHS, IO PEryITIOETHCS 3aKOHO-
JABCTBOM, B IKOMY HEMa€ MporajauH. ToMmy okpim
HOpM, SKi B HBOMY MICTSThCS, aHAJI3yBaTH IIOChH
JIOJITATKOBO HeMae motpedu [3, p. 657—658]. OTxe,
IOPUCTH BHKOPUCTOBYIOTH 3arallbHi MPHUHIUIIH,
K1 c(OpMOBaHi 13 WITKO BU3HAYEHUX KOHIICIIiH,
JJISL TOTO, 1100 MPUWHSATU KOHKPETHE PIllleH-
HSI, JIUTH JOTIYHOTO, PaIiOHAJIBLHOTO, 00 €KTHUB-
HOTO BHCHOBKY, BHKOPHCTOBYIOYH METOJ JI€AYK-
mii» [4, p. 497].

AMepuKaHChKUH 10pUCT 1 (isocod Pobepro Yu-
rep 3a3HayaB, 110 IOPUJMYHA apTyMEHTAaIlis Xa-
pakTepu3yeThesi (opMalli3MOM TOI, KOJIM JIMIICHb
TITBKH 3aCTOCYBaHHS HOPM Ta BUBEICHHS 3 HUX
BHCHOBKIB BB)XXA€EThCS JJOCTATHIM JUIsI KOYKHOTO aB-
TOPUTETHOTO IOPHIUIHOTO BUOOPY [5, p. 278].

OcHoBHe 3aBlaHHs, sIKe IOCTABUIIH Mepe COO0I0
MIPaBOBi peanicTH, — mobopuTu (Gopmaiizm i Mexa-
HIYHICTh Y ()OPMYBaHHI MPaBOBOI apryMeHTallii,
3aCTOCOBYIOUH, sIK 3a3HauaB Kapn JlneseniH, «Be-
JIMYHUHA CTWIIb apryMeHTartin» [6, p. 62—72]. Jlns pea-
JICTIB Tporec (GopMyJtOBaHHS MPaBOBOi apry-
MEHTAIlil «HE € CIPaBOIO MOMNIYKY i 3aCTOCYBaH-
Hs HasBHUX MPABOBUX HOPM»; II€ «MHCTEITBO,
a He MEXaHICTUYHA JisUTBHICTEY [7, c. 24].

LeHTpaiabHOIO 11E€0 KON MPaBOBOTO peatis-
My € eMIIpUYHUHN MiIXig A0 COPUHHATTA peaibHo-
cTi. Ha mpakTuiii e BUCTyIae peKOMEHIAIIEr0 IS
CYAIiB MiAXOAUTH BiJMOBIJANbHO JI0 aHAJI3y BCIX
¢axTiB crpaBy, I100 BiAHANTH CIIPaBELIMBICTD 1 Ha-
OJMM3UTHCH JI0 TIOCTOBIPHOCTI. 3amepeuyrodu MpoTH
BHKOPHCTAHHS METOJY NEAyKIii, BUBEACHHS pi-
HIEHHS 13 a0CTPAaKTHUX KaTeropii, MPHHIUIIB, pea-
JICTH HAroJIONIyBaJIA Ha TOMY, IO FOPHCTH, CYIII
npu GopMyBaHHI aprymeHTalii MalTh 30cepe-
JOKYBaTH CBOIO yBary Ha (akTax KOHKPETHOI cripa-
Bu [4, p. 500].

Sk cnymno 3a3Havae npogecop M. 1. Kosrobpa,
BHCHOBKH PEaNICTIB 3HAYHO BIUIMHYIN Ha (opmy-
BaHHS TEOpii IOPUIUYHOI apryMeHTaIlii, o Majo
BUSB Y CPUNHSATTI MpaBa sK ABHUIIIA, HE BiipBaHO-
IO BiJl pEaNbHOTO KUTTS, — a 1Ie BIUIMBAE HA HEOO-
XIJTHICTh JIeTajJbHO aHami3yBaTH (HaKTHU CIPaBH
CyAasIM MpH NpUHHATTI pimeHHs [8, c. 9]. Hlkona
MIPABOBOTO pealli3My HAroJloIlyBaja Ha TOMY, IO

MpOIeC PO3TISAAY CIPABH, MPHHHSTTS PIlICHHS Ta
noOyJ0BU apryMeHTalii He MOXKHA MiJKOPUTH Ta
OOMEXHUTH JHIIE JIOTIYHUMHU iHCTPYMEHTaMH,
OCKUIbKH ICHYIOTH IEBHI ippallioHajJbHI eJIeMEeH-
TH, AK1 y IPaBOBOMY Mi3HaHHI MOCIIAI0Th BaXJIH-
BE MicIIe.

Le#i ipparioHanbHUN (EHOMEH Y IisIBLHOCTI
CyAAl BU3HaYaJIM SK BHYTPILIHIA MOIITOBX, M-
MyJbC, IHTYIIiI0, B OCHOBI SIKOTO JIEXHUTH OCBiTa,
MOTIEPEIHIM KUTTEBUI JOCBiJ, 3arajbHa TOYKa
30py.

Oenepansauit cyaas CIHIA Jxozed XatuecoH
(1879-1973) OGyB pHKIIAI0M PO3BUTKY 17CH IIpaBo-
BOT'O pealli3My B aMepUKaHCBKii MPaBOBii CUCTEMI.
Bin ommcas npouec ocobuctoi eBomonii. Ha mouar-
KOBHX eTarax CBO€i mpodeciiHoi JisubHOCTI OyB
30BCIM MOJIOAUM IOPHCTOM, BUXIJIEM 13 KIIACUYHO-
TO YHIBEPCHUTETY, IKOTO HABYAJIH CIIPUIMATH MPABO
SIK CUCTEMY TIPaBHJI, TIPEIEICHTIB, KaTeropiid, a Cy/I-
JII0 — SIK BiJICTOPOHEHOTO aJMiHICTparopa, po3yMm
SIKOTO € «XOJIOJHOIO JIOTIYHOI MAITHHOIO», 3alpo-
TrPaMOBaHOIO Ha aHai3 (PAaKTiB 1010 BCTAHOBJICHUX
npeueaeHTiB [9, p. 274]. FOpucr 3i3HaeThCs, 10 Ha
TOMY €Tarli HOT0 MO30K MPAIFOBaB SK 3aIpOrpaMo-
BaHWI aBTOMAT, y KOXHIH CIIpaBi, sIKy pO3IVIsAaB,
BiH MaB JIMIIIC OJTHE 3aBIaHHs — SIK IPAaBUIILHO 3TPY-
MyBaTU Ta Neperpynysatu (akTH, mod BOymIyBaTH
iX y HaJleXHWH BIJICIK, JIO SKOTO BOHU HAJIC)KATh.
Ixo3zed XaraecoH 3i3HAETHCS, IO CIPHIMAB CYII-
B, SIK «XPAHUTEJIIB 3aKOHIBY, sIKi TOBUHHI BUPILIY-
BaTH BCi CIIpaBH 3a JIOTIOMOTOKO METONY ACAYKIIii,
BUBOJASYHM BUCHOBKH 13 3aKOHOIABCTBA, SIKE JTOCST-
HYJIO MKy eBOJroIii [9, p. 275].

OpHak, OOIMHSABIIY MOCANy CYIIl, OTPUMABIIH
MPaKTHKY PO3IVIIIY CIIpaB, XaT4eCOH 3pO3yMiB, IO
CYCIIBCTBO HE CTOITh Ha MICIli, & PO3BUBAETHCS;
PO3BHUBAIOTHCS 1 CYCITUIBHI BiIHOCHHH, 3aKOHOJIAB-
CTBO HE HACTUIBKH JOCKOHAJIE, MO0 mependadynuT
KOKHY CHUTYAIlil0, 1[0 iCHy€ MEBHUM HeparioHalb-
HUll (QeHoMmeH (iHTyilis), SKAH BIUIMBA€ Ha IPH-
HHSITTS pimeHHs cyanero [9, p. 276278, 285-287].

IITkoma mpaBoOBOTO peaizMy 3a3HaBana BHYTPIII-
HBOTO PO3BUTKY TO3HMIIIH, SIKI MaJld BHSB 5K Yy Jia-
Jorax MiX CaMHMH pealicTaMH, TaK 1 y 0COOUCTUX
MIpKyBaHHSIX OKpeMuX (pyHAaTOpiB: Bix aOCOTIOTH-
3amii ¢akTiB (eMITPUIHOT YACTUHH) Ta MIOBHOTO ir-
HOPYBAHHSI HOpPM, JIO MOIIYKY KOMIIPOMICY, TaK Ou
MOBHTH, OaJaHCy MiX IIUMH JIBOMa SBUIIIAMHU.

VY cBoiii crarti «[IpaBocynns BigmoBigHO [0
mpaBa» («Justice according to Law») oau i3 mep-
mux (yHaatopis mpasoBoro peanismy Pocko Ilaynn
3a3Hayvae, Mo y npoyeci 30ilUcCHeHHs npasocyoos
3a62i1c0U ICHy8a1a 60pomvba 080X NPOMUNLEHCHOC-
meti — ¢hopmanizmy i ouckpeyii. [lepiry 4acTuHy BiH
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BH3HAYAE SIK IOPUINYHY, a IpYyTy — SK Mepea-topu-
JUYHY, OCKUJIBKM OCTaHHE BigoOpakae eTam MmpH-
WHATTS PiICHHS] 0 MOMEHTY MONIYKY 3aKOHOaB-
4Ooro OOTPYHTYBaHHS TOMEPEIHBO MPUHHSATOTO Pi-
menHHs [10, c¢. 696]. Haronomnryroun Ha BaKIIUBOCTI
nepea-ropuanyHoro etamy, [layHa Bce k 3a3Havae
PO HU3KY IepeBar 3IiHCHEHHS MPaBOCYLIS 3 ypa-
XyBaHHSAM HOPM MUCAHOTO MPaBa, OCKIJIbKU BOHO:
1) nomomarae xpaiie rnepeaoadnTi pe3ynbTar Cy1o0-
BHX TIPOIIECIB; 2) 3aXHINAE BiJl TOMIJIOK OKPEMHUX
CY/IIiB; 3) 3aXUINAE BiJl HEHAJIEKHOTO MOTHBY 3 00-
Ky CynniB; 4) HaJlae CyIIsiM CTaHIApPTH, SIKi BiJIO-
OpakaroTh E€THYHI I[IHHOCTI CYCIIBbCTBA; 5) mepe-
Jae cyai 3100yTKH BCbOTO MOMEPEIHBOIO JOCBILY
Horo Koner; 6) He JOMyCKae CUTYaIlil, KOJIU 3apajan
3aXUCTy OUTBII OYCBHIHUX, HAraJIbHUX 1 MEHIII Ba-
TOMUX IHTEPECIiB CY[U XKEPTBYBATUMYTh BHITUMHU
coliaJbHUMHU a00 IHAWBIAyadbHHUMH iHTEpPECaMH
[10, p. 709].

Pazom 3 Tim, Pocko IlayHz BUCITIOBIIOBAaB CBOXO
YiTKy MO3UILI0 MPOTH (OPMaIBHOI IOPUCTIPYACH-
ii, 3a3HAYAIOUH, IO «OOCACHEHHs GU3HAYEHOCHI
UWLTIAXOM MEXAHIYHO20 3ACMOCY8AHHA QIKCOBAHUX
npasun 00 100CbKoi nosedinku € inwsieo» [11,
p. 142-143].

Benxamin Kapno3o cTeepaxyBaB, U0 y IEBHUX
BHUIIQJIKaX JDKEPeEJo, sike MOTPiOHO 3acCTOCYBAaTH,
€ OYCBUIHUM. SIKIIIO HOPMA, SIKY TIOTPiOHO 3aCTOCY-
BaTH, nepeabdaueHa a0 KOHCTUTYLIEIO, a00 CTaTyT-
HUM 3aKOHOJaBCTBOM, CyAJs ii 3acTocoBye. OngHak
KOJICKCH 1 3aKOHH HE pOOJIATH CYIII0 3aiBUM, aHI
3MYIIYIOTh HOT0 BUKOHYBaTH CBOIO POOOTY TOBEp-
XOBO Ta MEXaHIYHO, OCKIJBKH iICHYIOTh NPOTaJIHHH,
sIKi HeOOX1JTHO 3alIOBHUTH; € HESICHOCTI, SIKi TIOTPi0-
HO YCYHYTH; ICHYIOTh TPYIHOII 1 TOMUJIKH, SIKi HE-
00XiHO MiHIMI3yBaTH il y pa3i HEMOXIIHBOCTI yCy-
HyTH [12, p. 14].

lykaroun nuisixu 00poTbOH 3 (opManizMoM,
peanicmu He 8UB0OUAU N02IKY 3 NepeniKy iHcmpy-
MeHmi8, SKi Modice BUKOPUCMO8Y8amy CYINs TIPH
BUpilIeHH] cripaBu. Tak, y cBOiil oHil 13 HalBiIO-
Mimmx po6it «IIpupoaa cymosoro mpormecy» ben-
xamin Kapmo30 nvcaB, o «I0TiYHa Y3TrOMKeHICTh
He nepecTae OyTu O6Jarom JiMiie TOMY, 110 BOHA He
€ BumuM Oarom» [12, p. 32]. Pasom 3 TumM, BiH 3a-
3HAYAB, IO 37108IICUBAHHS JIO2IKOIO NOYUHAEMBCSL
mooi, Konu ii Memoou po3ensidaomvCsi siK Hal8adiC-
aueiwi i ax mi, wo € Kinyesoro memoio. IIpaBHUK
KaTerOpUYHO 3allepedye MPOTH PEATBbHOCTI, B AKii
ICHYIOTb JIMIIIE 3a3/1aJIeT1/Ib BU3HAYCHI JIOT1YHI Ka-
Teropii, He3MiHHI y CBOif OCHOBI, SKi PeTyIIo-
FOThCSl HETHYYKHMH JIOTMaMH, 1 TOMYy He 3]1aTHI
MIPUCTOCOBYBATUCS JI0 IIBUAKO3MIHHUX BUMOT JKHUT-
14 [12, p. 46-47].

3HAYHUH BIUIMB ippalliOHaIbHOTO €IIEMEHTY Ha
CYIOBY IPaBOTBOPYICTH peayicTé BOAYasu B eTari
aHayi3y 1 owiHKM (haKTiB IO CHpaBi, SIKy po3msija-
toTh. Came 3a 1ie KONy HaOiIbllle KPUTHKYBAIN
V PaASHCBKUIA MEPiof], OCKUIBKH BBaXKAJIH, IO «pe-
aJiCTH HAJULIIOTh CyIaI0 0e3MeXHOI CBOOOIOI0
PO3Cyy i B IPOCTOPi BCTAHOBIICHHS (akTiB “¢iyo-
cocbkH” OOTPYHTOBYIOTH (hasibcudikalliro (HakTiB
i mokasiB» [13, c. 120]. OgHak gymMKa peaicTiB
IIO/I0 JUCKpEIlii, SKOK HAAUICHUH CYIUIs, € Jeno
DIHOIIOKO 1 Ma€ 30BCIM IHIINI KOHTEKCT.

3okpema, Jxepom DpeHk 3a3Ha4aB, 1m0 Oarato
MPABOBUX MHUCIIUTEINIB CTBEP/UKYBAIH, 1110 HE iICHYE
HISAKOT 1HIIOT AMCKPEIIil, aHIX [0JI0 BUOOPY MpaBo-
BUX HOPM, TOOTO BCTAHOBJICHI ITMPOKI MEX1 y THyU-
KHX MaTepiajJbHHX HOpPMaxX HaJaloTh CYIIl MPaBo
3aCTOCOBYBATH iX 0 BU3HAYCHOTO KoJa (akriB. Ha-
COpaBi X, Cy[ MepuIoi iHCTaHLIi Mae 1HIIUH BHUI
JIUCKPEIHHUX TTOBHOBaXXCHb, SIKI ICHYIOTh He3a-
JIKHO BIJI THYYKOCTI IPAaBOBUX HOPM; IS AUCKpe-
i MOJsIrae y Biajxi oOMpaTH, MOKA3aHHS SIKOTO
CBiJIKa MPUIMAOTHCS SIK H0CcTOBipHI. CripaBmi, He-
00XiTHO PO3MEKOBYBATH AMCKPELIHHUA PO3CYX
mo/0 (akTiB, IKUM HAAIJICHUH cyn nepioi iHCTaH-
il Ta BUNIMX IHCTAHIINA, OCKUIBKH 3a3BHYall Mpo-
nec BUOOpY (haKkTiB HE KOHTPOJIHOBAHUN CydaMu
BUIIMX 1HCTAHIIIH, a € MPHUBIJICEM CY/iB MEPIIO iH-
cranmii [14, p. 214-215]. Peanict 3a3Havae, 110
HEMOXIIUBO 3HATH, UM € (HaKTH B TOMY BHIJISAI,
SIK BOHU BCTAHOBJIEHI, THMU CaAMHMH, 1110 1 peaib-
Hi (akTH MUHYIOTO, fKi (mepedpaszoByroun Kan-
Ta) MOXYTh OyTH Ha3BaHI «(pakTaMH B cOOi».
Hi cynas, Hi 6yab-XTO iHIINM HE MOXYTh Oy TH BIIEB-
HEHi, HACKUTbKA BOHHM HAOJIM3HUIIMCS Y CBOIX «Bij-
KPUTTSX» JI0 TOTO, IO Bi0Oyi10Ch Hacmpapmi [15,
p. 185]. Tomy, sikmio (akTu cripaBu € Cynepeysu-
BHMH, BHYTPIIIHE PO3yMIHHS CYIJII Ta HOTrO peak-
I Ha MMOKa3aHHS CBIJKIB, FOPUCTIB BiAirpaBaTh-
Me BHUpIIIANbHY POJIb Y IX BCTAHOBJIEHHI, TOOTO BU-
pimasbHUM OyJie Horo cy0’€eKTHBHE TMEpEKOHAHHS
[14, p. 228].

OTke, peayicTH HAaroliomylTh Ha TOMY, Ha-
CKUIBKH BKJIMBUM € €Tall BUBYCHHS 1 pO3yMiHHS
(axTiB cripaBu CY[ICI0, OCKIIBKH CamMe BOHHU € OC-
HOBOIO TIO/IAJIBINIOT CYIOBOI apryMeHTamii Ta mpu-
HHATTS pimeHHs. CBOEIO Yeproro, IeH mpoiec Mae
Cy0’€KTHBHUI XapakTep i € MPOAYKTOM CHpPHUIHST-
T$1, YCBIIOMIJIEHHS 1 pedekcii BCix 00CTaBUH cIpa-
BU CyAJCIO.

[Himit mpaBoBui peanict Bonbrep Kyk, nerans-
HO OMKCYIOUU BCIO CKJIAJIHICTh MPOLEAYPH BiIOOpY
1 aHamizy (akTiB, CTBEPKYE: Te, IO CyAJIs oOupae
i3 TpeICTaBICHOTO HOMYy Marepiany, 3aleKHUTh
810 11020 MUHYI020 00CBIdY, oc8imu ma 6i0 memu,
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SKY 6iH MPUMac y noni 30py 6 npoyeci posensioy [16,
p. 238-239].

VY chipHOMY MOTOLI AYMOK i3 MPAaBOBHMH pea-
JiCTaMH CIYIIHO 3a3Haya€ yKpaiHCbKUN BUYCHUH,
npodecop M. KoszrobOpa, 1110 BiIIOBITHO J0 MPHHITH-
Iy 3MarajbHOCTI «MeTa CTOPIH Yy CYZ0OBOMY IpoIieci
3arajilbHUX CY/iB TOJATA€ HE CTUIbKU Y JIOCSATHEHHI
“00’€KTHBHOI ICTUHM .., @ B TIEPEKOHAHHI Cyy y pa-
BHJIBHOCTI BJIACHUX JIOKA3iB 1 BIACHOI Bepcil Ta Imo-
ciabieHHi JokasiB 1 Bepcii omonenTa» [17, c¢. 178—
179]. 3agava o0 BUPIMICHHS IOTO KOH(IIIKTY T10-
KJIAJIA€THCS Ha JIOMUHY (CYIUII0) «3 MPUTaMaHHUMH
iM OCOOIMBOCTSAMH CIIPUHHATTS MOYYTOrO Ha CyIO-
BOMY 3aCiJIaHHI, HOTO OI[IHKH, CTHJIFO MHECJICHHS €MO-
misMu 1 iepesxxuBarHsIMuy [ 18, c. 6]. Lle 1 € BusBoM
TOTO T03apalliOHANIBEHOTO €JIEMEHTY, KU HEe MOXKe
BMICTUTHCH B JIOT14HI paMKH, MPO 1110 HEOIHOPA30BO
3a3HayalIv MPaBOBI PEaJTICTH.

Peanictn HaronomyBaJM Ha BaKJIHUBOCTI 0CO-
OUCTOCTI Cy/AJli Y BiTHAXO/PKCHHI CIIPaBEIIIUBOCTI,
OCKIJIbKM TIPUHMHSTE PIlICHHS 3aBXIU HE MPOCTO
IPYHTYETHCS HA BXKE HASIBHUX MPELEICHTaX Ta iH-
IUX MPaBOBHX JKepenax, a i BigoOpakae oco-
OucTi morsaau cynaiB. Pi3Hi iHIWBiyallbHI pUCH
CyaJi, Horo xapakTep i 3BUYKH 4acTO BILJIMBAIOTh
Ha Horo pimeHHs He TUIbKHU MPH OILHI[ BCTaHOB-

neHuX (akTiB 3 MOMIAMY IXHBOT MPaBOMIPHOCTI
1 CIIpaBeUIMBOCTI, a i Ha caM Ii3HaBaJbHUH MPO-
Iec, 3a JOIMOMOTOIO SIKOTO BiH BCTaHOBIIOE, IO
came 1i ¢akTh Majlu Micie B JaidicHocTi [19,
p. 119]. Ineanom cynni nns Ixepoma dpeHka €
«abCONIOTHO TOPOCTHil FOPUCT», IKUI HE Ma€ I0-
TpeOU y 30BHIIIHBOMY ABTOPHUTETI W KyJIBTHUBYE
KOHCTPYKTHBHI CyMHIBH, II0 JoroMarae iomy ¢op-
MyBaTH HOPMH BiJTIOBITHO JI0 BUMOT CYCITLJIbCTBA,
sike po3BuBaethes [20, c. 212].

[TincymoBy1o9H, BapTO 3a3HAYUTH, IO ITKOJIA
IIPaBOBOTO peajlizMy 3poOuia 3HAYHHUN BHECOK
y ¢dopMyBaHHS Teopii IOPUAMYHOI apryMeHTalii,
MEPEOCMHUCIUBIIY i1 MIIAX BiJl MEXaHIYHOTO KOITi-
IOBaHHS CIIPaB Ha MiJACTaBl (OPMATHHOTO aHATI3Y
HOPM Ta MPENEJCHTIB 0 MUCTEITBA aHaJi3y (ak-
TiB Ta ()OPMYBaHHs JYMKH I apryMmeHTy. 3amepe-
YYIOUH TPOTH MEXaHIYHOI FOPUCTIPYACHINI, sKa
Maja BUSB y BUKOPUCTAHHI METOMIB (pOopMaibHOI
JIOTiKK Ta JCTyKTHBHOMY BHBEICHHI KOHKPETHHX
pimeHs i3 abCcTpakTHHUX KaTeropii, peanicTu Haro-
JIOLIYyBaJIM HAa TOMY, 11O IOPUCTH, CYAIi NMPHU PO3-
DAl CIpaBH, (POPMYBaHHI apryMeHTallii MaroTh
30cepe/PKyBaTH CBOIO yBary Ha aHaii3i (akTiB
KOHKPETHOI CTIpaBH, AKi (OPMYIOTH KHUBY YaCTHHY
MIPaBOBOi PEaNbHOCTI.
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M. Melnyk

THE INFLUENCE OF THE SCHOOL OF LEGAL REALISM FINDINGS
ON THE THEORY OF LEGAL REASONING

This article describes the influence on the theory of legal reasoning made by school of legal realism. The
author analyzes the ideas of the school of legal realism founders focused on reconsidering the main factors
to be taken into account in the legal reasoning process. The article traces the path built by the school of legal
realism and the accents that were shifted from the mechanical jurisprudence to the art of legal reasoning.

According to the approach of legal formalism that dominated in the nineteenth century, judges apply the
law to the facts of the case mechanically using only the methods of logic.

The main objective, which has been set by legal realists, was to overcome formalism and the mechanical ap-
proach in legal reasoning. Taking into account the core findings of legal realism founders, the authors demon-
strate that the central idea of the school lies in the scope of an empirical approach to the perception of reality. In
practice, this provides judges with recommendations to treat responsibly the analysis of all facts of the case in
order to find justice and come more closely to credibility. Considering an example of prominent American judge
Joseph C. Hutcheson, the author demonstrates the evolution of perception of the main tools and factors in legal
reasoning and analyzes the impact of an irrational phenomenon on the decision-making process. Basing on ap-
proaches of the school founders, the author pays attention to the role of logic and its methods, judges’discretion
with regard to the facts and evidences in case, and the personality of judge in the process of legal reasoning.

In the result of the research, the author reaches a conclusion that the school of legal realism made a sig-
nificant contribution to the development of theory of legal reasoning, rethinking its way from mechanical cop-
ying of cases based on formal analysis of rules and precedents to the art of analysis of the facts and formation
of opinion and argument.

Keywords: legal reasoning, legal formalism, mechanical jurisprudence, facts analysis, empirical approach,
reality, school of legal realism.
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IOPUJIMYHA APTYMEHTALUS B [IOJATKOBOMY ITPABI
(BATAJILHU OIS T)*

Cmammio npucesiyeno npobnemi 0puouyHoi apeymenmayii 6 nooamxosomy npagi. Buznaveno cghepu 3acmo-
CY8amHs I0PUOULHOL apeyMeHmayii 8 LOOamKo8oMy npasi. Poseisiymo nooamxogy KoHCyiemayito sk cneyugiu-
HUll IHCMUmMym nooamko8020 npasa, AKUU CNpAMO8aHUll Ha OONOMOZY NIAMHUKAM NOOAMKIE ¥ NPAKMUUHOMY
BUKOPUCIAHHT OKPEMUX HOPM NOOAMKOB020 3aKOHOOABCMEA I AKULL [PYHIYEMbCSL HA T0PUOUYHILL apeyMeHmayii.

KirouoBi ciioBa: aprymeHTauis, IOpUAMYHA apryMEHTallis, IOpUIMYHA apryMeHTalis B MOJaTKOBOMY
TIpaBi, TTOJIATKOBA KOHCYJIBTAILIS.

VY crarti FOpuau4HOi eHIMKIIONEAIl BU3HAYCHO, BHHUKJIA B aHTHYHINA ['perii sk oparopcbke MUCTE-
10 «ApryMeHTallii Teopish — 11 HayKa Mpo 3aco0u  UTBO (PUTOPHKA) 1 KA B/l CAMOTO IMOYaTKy PO3BHUBa-
1 MeToAM NepeKOHYBAaHHS Ta BIUIMBY Ha JIOACH, sIka  Jiacs ABOMa HampsiMaMmu. llepmuii — TeopeTnanmii —

* CTaTTIO MIATOTOBIICHO 32 PE3YJbTaTaMH HayKOBO-IIPAKTHYHOTO ceMiHapy «FOpuanyHa aprymMeHTaiis B myoiaigHoMy npasi (y (piHaHCOBIH,
MOJIATKOBIM Ta GaHKIBCBKil cdepax)», mposeneHoro LleHTpom ociipkeHHs pobiieM BepXOBEHCTBA paBa Ta HOro BTUJICHHS B HALlIOHAIBHY
MPaKTUKY YKpaiHu Ta Kaeaporo 3araJbHOTEOPETUYHMX Ta JIEPXKABHO-NIPABOBUX HayK y pamkax JIniB nayku HaYKMA 27 ciunst 2017 p.
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