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HOHATTA TA 3MICT PEAITTHHOIO ®AKTOPY
Y IIPABOBIH JOKTPHUHI

E€PMAKOBA Tanna CraHicAaBiBHA - KaHAHAAT (PINOCOPCHKHX HayK,

KuiBcbkuit

Harionaabumnii YHiBepcuret iMeHi Tapaca llleBueHKa

YAK 340

IIpedcmagrennas cmamoa NOC6AUEHA AHA-
U3y ocobenmocmeit perucuosnozo paxmopa ¢
AHARUIOM €20 ONPEOCTEHUA U MECMA 8 NPABOBOTL
doxmpumne, ONUCGHUEM NYMEU  COBEPUEHCMBO-
BANUA KOHUENMYANLHOIX 0CHO8 8 IMOU Chepe u
paspabomru memodonoeureckux Hapabomox ezo
npuUMenenus 6 npasomsopueckon npaxmurxe. B
umoze cOenam 661600, WMo BRUAHUE PEAULUOIHOL0
paxmopa MoACHO Packprieams ¢ 08YX NOIUUULL:
€ MORONCUMENLHOU, MO eCMb 8 acnexme Popmu-
DOBANUA IMUUECKUX, MOPANLHBIX U Opyeux Co-
YUATDHBIX YeMOe8 PoPpMUposarus npasosoti 00k-
MPuUnsL, U 6 OMPUYAMENLHOU, MO eCMB 6 ACNEKME
npumMerHenus perucuo3nozo paxmopa xax pax-
mopa onacHocmu ¢ COOMEeMcmeyIouel pearxyuen
8 MO NIAOCKOCHAU €O CMOPOHBL NPAGOGOU O0K-
mpunvt. Taxoce enuanue penuuosnozo paxmopa
Ha NPasosyr) OKMPUHY MOKNCHO PAINUMAMD HA
HENOCHeOCMEEHHBIL, KOMOPOIL KACAEMEA CMpPan
Penuuo3no-npasosoll CUCmeMvl, & MAaKIce 0Nnoc-
pedosanroe - Ona cmpan ne penuuo3no-npasosoi
cucmemol.

Kniouosi cnoea: npaeosa doxmpuna, 0xcepera npa-
ea, penizia, peniziitnuil paxmop, 3axonodascmeo, npaso.

ITocranoBka nmpobaemu y 3araAbHOMY
BHTAAJI Ta ii 3B’A30K i3 Ba’KAHBHMH HayKO-
BHMH Ta NPAaKTHYHHMH 3aBJaHHAMH

Peairis 1 npaBo € Ay:Ke CXOKHMH HOpMa-
TUBHUMH CHCTEMAMH, BIAMIHHOCTAMHU MIXK
HUMH BHUCTYHAIOTh /JKE€PEAA ITOXOAKEHHS,
OCKIABKH Apyre 6e3rnocepejHbO OB SA3aHO 13
AEP3KABOIO, a PEAIriiiHI HOPMH MOXKYThb ICHY-
BaTH U BIAOKPEMAECHO BiJ JEpP;KABHHX YTBO-
pess. IIpore B ocTaHHI YacH peAirisa Bce 6inb-

i€ BIIAMBA€E HAa GOPMYyBaHHA /JKE€PEA IIPaBa.
besnocepejHe CIOpiAHEHHA NPABO Ta PeAil-
risi MalOTh y PEAIriO3HO-NPABOBUX CHUCTEMAX.
OJHak HaBiTh B IHIIUX CHCTEMAX, Je OPiIfiii-
HO PEAIris BiZOKpEMAEHA Blj AepsKaBH, BOHA
Ma€ BEAUKHH BIIAUB Yy CyCHIABHI BIZHOCHHU,
y 3B’A3KY 3 UMM OIIOCEPEAKOBAHO BIIAMBAE HA
PopmyBanHa mnpasosux npunucis. Ilpaso-
Ba JOKTPHHA, BHUCBITAIOIOYH KOHIIEITYaAbHI
izei, Teopii Ta MOTAAAM IOJO IIPABA, A€pKab-
HO-IIPABOBOI AIMCHOCTI, SIK 1 IIPaBO, CXUABbHA
A0 BIIAUBY peairii. ITpore 3micTy peairiiino-
ro ¢pakTopa AK YUHHHUKA BIIAMBY Ha IIPABOBY
AOKTPUHY NpPHUJAIA€HO Hebararo ysara B Ha-
YKOBHX KOA2X, IO # pOoO6UTH aKTyaAbHOIO 06-
paHy TeMY JOCAIKEHHA.

AHani3 ocTaHHIX JOCAiAKeHS i mybaika-
i, y AKAX 3aII04aTKOBAaHO PO3B’A3aHHA
AaHoi IpobaeMH i Ha AKi CIHPAETHCA aBTOP,
BH/JIA€HHA HEeBHPIlIeHUX YaCTHH 3araAbHOI
nmpobAeMH, KOTPHM IIPHCBAYYETHCA O3Ha-
yeHa CTarTsd

ITuTtaHHAM 1pPaBOBOI JOKTPHUHH IIPHAI-
ASIAH YBary AOCTaTHbO BEAHKA KIABKICTb BUe-
HHUX-IIPABO3HABIIIB AK BITYU3HAHHUX, 30KPEMA,
C.B. BacuapeB, M.B. Kapwmanira, I.B. Ce-
menixin [.B. Cmacu6o-®areesa, B.K. Mamy-
TOB TONIO, TaK 1 3aKOPAOHHHX, Ccepe] SKHX
C.B. barypin, C.B.bomno, A.O. Bacuabes,
0.0. 3o3yas, P.A.Karamkapss, P.B. I1y3sikos,
B.B. Copoxin. lllogo peairiiiHoro ¢akropa,
TO HOro OKpeMl aCHeKTH PO3TAAJAIOThCS Y
npanax ¢GirocoiB, COITIOAOTIB, IOAITOAOTIB,
i y 3HAYHO MEHIIOMY CTYIIE€HI — IIPABO3HAB-




Teopis, icropist gepskaBH i Ipasa
namvu. Tak, mpobAemMaMm BHU3HAYEHHA peAi-
riffHoro ¢gakropa Ta HOro 3MIiCTy HPUAIAUAT
cBOI HayKOBI 4JOpOOKHU Taki BueHi, Ak 1./. 3Ba-
reabcbka, B.B. Kyaakos, M.I0. MapTunosa, -
10.T'. Hockos, O.B. lllepic Tomo. ITpore ana-
Al3y 0COOAMBOCTEH TOHATTS Ta 3MICTY PEAIriii-
HOTO (aKTOpa y IPaBOBii JOKTPHHI y HayKO-
BHX KOAAX HE IPOBEAEHO, MO TAKOXK JOBOAUTD
HEOOXIAHICTh IIPEACTABAECHOTO JOCAIAKEHHA.

®opMyBaHHA HiAeil CTaTTi (IIOCTaHOBKA

3aBAaHHS)

MeTol0 HayKOBOI CTAaTTi € aHAAI3 OCOOAH-
BOCTEH PEeAIriifHOTO aKkTOpa 13 BUSHAYEHHAM
fioro 3micTy i MicIig y npaBOBil JOKTPHUHI Ta
OKPECAEHHSAM IIAAXIB YJOCKOHAAEHHS KOH-
IIENITyaABHOTO OIPAIIOBAHHA BKA3aHUX ITH-
TaHb #f PO3POOKM METOAOAOTIYHHX MiJBAAUH
HOTO 3aCTOCYBaHHA y NPaBOTBOPYIil NMpPaKTH-
1.

Buxaaz oCHOBHOro MaTepiaAy AOCAi-
AKeHHA 3 IIOBHUM OOIpyHTyBaHHAM OTpH-
MaHUX HayKOBHX Pe3yAbTaTiB

Y HayKOBHX /J:K€pPEAaX 3a3HAYAETHCH, 1[0
MOHATTSA «IIPaBOBA JOKTPHUHA» MOXOAHUTH BiJj
3araAbHOrO, IIHPIIOrO 32 3MICTOM IOHSATTS
AOKTPUHH, IO TPAJHUIIIHO PO3TAALAETHCA
AK BYEHHSHA, HAayKoBa 4H (PirocoPcbKa Teo-
pis, cucreMa, KepiBHHU npuHnoun abo iges.
Y Halipi3HOMaHITHIIIHNX cpepax KUTTEJIAND-
HOCTI A€PrKaBU 1 CYCHIABCTBA CPOPMYBAAHCS
BIAIIOBIAHI «raAy3eBi» (CIeIjiaAbHI) JOKTPH-
HHU (HAIIPHKA3/J, BOEHHA JOKTPHUHA, JOKTPH-
Ha ocBiTH, iIHPopManiiiHoi 6e3nexkn). [Ipaso-
Ba K JOKTPHUHA MA€ BIAHOIMIEHHA 40 IOPUAHI-
HOI cdpepu il 341MCHIOE BIIAUB Ha IIPOIIECH
NPaBOTBOPEHHA 1 3aCTOCYBAHHA IOPHUAUIHHUX
HPUIIHCIB.

I.B. CemeHixiH BKa3dye, IO y AlTepaTypi
IPOIIOHYIOTbCA PI3HI BU3HAYEHHS ITOHATTS
«IIpaBoBa JAOKTPUHA» (IOpUAUYHA AOKTPHUHA)
[1]. Tak, 3okpeMma, y IOpuguaHiii eHITHKAOIIE-
Ali HABOAUTHCA TAKe: IPABOBA JOKTPHUHA — L€
CYKYIHICTB (CHCTE€MA) HAayK, 3HaHb IIPO IIEBHE
npasose sasumie. He MeHm saranbHe BH3Ha-
YEHHA JOCAIAKYBAHOTO IMOHATTA 3AIPOIIOHO-
BaHO Yy CAOBHHKY TE€PMIHIB 3 TeOpii JeprKaBU
1 paBa, 3a AKUM IPaBOBA JOKTPHHA — CHC-
TEMATHU30BAHE BYEHHSA IPO MPaBO, AOTIYHO
3B’sI3aHA CHUCTEMA ITOAOKEHB IJOZO0 ITPABOBHX
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IHCTUTYTIB, IIPAaBOBIJHOCHH, 3aKOHOJABCTBA,
3aKOHHOCTI 1 T. 11 [2, c. 44].

Ha aymxy B. C. Hepcecanna, ropugud-
Ha JOKTpPHHA — Ie po3pobAeHi 1 oOrpyHTOBa-
HI BYEHHMH-IOPUCTAMH IIO3UIIii, KOHCTPYK-
1ii, i4el, TPUHIHUIHN 1 CYyA’KEHHSA PO IPaBO,
AKI B THX YU IHIIMX CHCTEMax IIpaBa MaloTh
000B’SI3KOBY I0pUAHYHY CUAY [3, c. 401]. Ana-
AI3yI0YH IIPABOBY JOKTPHUHY B acIeKTi ii gop-
MAAbBHO-IOPHAWYHUX  BAQCTHBOCTEH, YydYeHl
AAI0Th TaKe BU3HAYEHHS JOKTPUHH: II€ JOKY-
MEHT, IO MICTUTh KOHIIENITYaABHO OPOPMAEHI
izel, IpuHIHUIH, PO3pOOAEHI BUECHUMU 3 Me-
TOIO BJOCKOHAACHHSA 3aKOHOAABCTBA, YCB1AOM-
A€HI CYCIIABCTBOM 1 BHU3HAHI J€pKAaBOIO AK
o6oB’sa3K08BI [4, c. 38].

ITpu npboMy, K HAarOAOMIYIOTh y4Y€Hi, Ha-
CIpaBAl 3aKOH HE € €AUHHUM JKEPEAOM IIpa-
Ba, IOPsAJ 3 HUM ICHYIOTH 1 1HII JKepeAaa,
mo WOro AOIOBHIOIOTH, CIPUAIOYH OIABII
€(PEKTUBHOMY PETYAIOBAaHHIO CYCIIABHUX BiJ-
HOCHH. Y IJbOMY KOHTEKCTI BY€HI OOIPYHTO-
BYIOTb Ba/KAHBICTH 1 HEOOXiZHICTb 3BEpPHEH-
Hs1 yBaru Ha /J)KepeAa IpaBa HegeprKaBHOTO
(AIOACBKOTO) IOXOJKEHHA, 30KpeMa TaKHX,
K JOTOBIp, 3BHYal, CyAoBa IPaKTUKA, IIpa-
BOBa JOKTpHHA. Takoro poay Axepena 6iabII
AEMOKPATHUYHI 32 CBOIM IIOXOJKEHHSM 1 3Mic-
TOM, MAIOTh BEAHKHI PErYAATHBHHUI IOTEHIII-
an, aJKe CTBOPIOIOTHCSA CAMUMH yYaCHHKAMU
CYCIIABHUX BIZHOCHH, (POPMYIOTbCH, PO3BH-
BAIOTh Cs1 HA OCHOBI PEAABHOI IPAKTUKH AIOJA-
CBKHX CTOCYHKIB [5, ¢. 19]. BaraTo BueHux, Ak
BITUM3HSAHHX, TAK 1 3apyOLKHUX, aHAAIZYIOUH
CY4aCHHIl CTaH 1 OCHOBHI HAIPSAMKHU PO3BH-
TKY CHCTEM /J’KE€peA IIpaBa, 3ayBaXKyIOTh, IO
3araAbHOCBITOBOIO TEH/JEHINEI0 € 3POCTaHHSA
POAL AKepea IpaBa camMe HeAepPs;KaBHOIO IIO-
XOJKEHH:A (30KpeMa, 3BUYAIO, IIPABOBOI /JOK-
TPUHHU) Y PETyAIOBaHHI MIKAIOJACBKHUX CTO-
CYHKIB 1, HAaBIIAKH, 3MEHIIEHHA BlAIOBIAHOI
POAlL 3aKOHY (HOPMAaTHBHO-IIPABOBOI'O AKTa).
NaeThca mpo Tak 3BaHy 3arabHY TEHAEHIIIIO
«aHTHPOPMAAIZMY» B TIPABI.

OgHo4acHO MOoxkHA nnorogutuc 13 A.O. Ba-
CHABEBUM, IO yV IOPUAWYHIA Hayll AocCi He
IPH/AIA€HO ITUABHOI YBAaru CyTHOCTI T 3HAYEH-
HIO JOKTPUHAABHHX, HAYKOBHUX YSBAECHBb IIPO
IIPABO B PaMKaxX JAyXOBHOTO JKUTTS JA€p:KaBU
Ta IPaBOCBIAOMOCTI cycmiabcTBa. PazoMm 3 Tum
IIpaBoBa JOKTPHUHA, AK CHCTEMa IAHIBHUX Y
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CYCHIABCTBI YSIBA€Hb PO IIPaBO, 3JaTHa He
TIABKH Bigo6paskaTu I0OpHAHYHY AIMCHICTD, A
if TBOPYO NMEPETBOPIOBATH BCl YACTUHU IIPABO-
BOI CHCTEMH CYCIIABCTBA — IIPABOCBIAOMICTS,
IPaBOTBOPYICTH, IIpPaBOpeaAisarii i MO3UTHUB-
He mpaso [0, c. b].

Ax Brasye C.B. Bacuabes, B Ykpaini npa-
BOBA JOKTPHHA HE€ 3aKpINA€HA AK /JKEPEAO
npasa. Y TOM e Jac BOHA MOK€ MATH CTaTyC
HepOPMAABHOTO (HETPAJHUIIIHHOTIO) JAKepeAa
npapa. Tak, MocMAaHHA Ha mparni BUAATHUX
IOPHUCTIB 3yCTPIYAIOTHCS B IIPABO3ACTOCOBUIN
HPAKTHII, aA€ K fAK JOJaTKOBA APTyMEHTAITisA.
KpiM TOTO, pOAB TPABOBOI JOKTPUHU BUABAS-
€TBCA Y CTBOPEHHI KOHCTPYKIiH, IIOHATH, BU-
3HAYEHDb, AKUMH KOPHUCTYIOThCSA CyJOBl Oopra-
HU. Y Cy/JOBe 3aCiJaHHA MOXKYTh OyTH 3arpo-
IICH] BYEHI-IOPUCTU AASI IOJAHHSA BHCHOBKIB
[7].

Y 3B’A3Ky 13 3a3HAYEHUM, MOKHA IIOBHIC-
TIO TIOTOAUTHUCSA, MO NPH HASABHOCTI NMEBHHUX
YMOB TpaBOBa /JOKTPHHA MOKE€ BHUCTYIATH
CAMOCTIHHUM /KEPEAOM IIpaBa B I[IAOMY, Y
3B’A3KY 3 YUM JOLIAbHE HIPUIHATTS BIAIOBIA-
HOTO J€pPKABHOTIO PIIIEHHA IPO AOAIO HOP-
MaTHBHO-IIPABOBUX AKTIB, IO MAIOTh JOKTPH-
HAaAbHHH Xapakrep.

Ha posBuTOK Ta (pOpMyBAHHSA IIPABOBOI
AOKTPUHH AK JKEPEAA IpaBa 3HAYHUH BIIAUB
Yy PEAIriiiHO-TPaBOBUX CHCTEMAX MalOTh pe-
AIT1IHO-PINOCOPCBKI YHMHHHKH (PeAiriifHuii
$akTOp), AKUX JOTPUMYBAAUCSA 3ACHOBHUKHU
IPAaBOBUX IIKIA 1 ITiZ BIIAUBOM fIKHX BiJOyBa-
Aocst pOpMYyBaHHA JOTMATIB icAamy 1, BigIo-
BIHO, HOPM, 30Kp€Ma iCAaMCBKOTO IIpaBa.

YdeHi 3a3HAYAIOTh, MO AaHAAI3 MICLISA 1 POAL
peAiriiinoro ¢akropa, HOro BIAHUBY Ha CO-
LiaAbHE, IIOAITHYHE Ta AYXOBHE KHUTTS CYC-
MIABCTBA 3AAMINAETLCSA OJHHM 13 BAKAHBHUX
HaNpAMKIB cydacHoOi HaykH. bes iforo Bpaxy-
BAHHS YaCTO HEMOKAMBO I'AMOOKO Ii3HATH 1
nepegbadatu 6araTo CKAAQZHHX COLIAABHO-
HOAITHYHUX Tnponecie. He BukAmkae cym-
HIBIB TaKoX 1 Te, mo y Bubopl MabyTHBOrO
CYCHIABHOTO 1 A€PKABHOTO YCTPOIO, 4 TAKOXK
PEAABHUX IIAAXIB HOro mobyjoBH BaKAHBY
POAB 3irpae peairiiina gominanra [8, c. 7].

[Tpu mpomy, Ak Bkasye 10.0.Cubipiena,
y Cyd4acHiil TAOOGAAbHIH PEarbHOCTI ICHYIOTBH
Pi3HI MOKAMBOCTI TPAKTYBAHHSA PEAIrii: 1 AK
YUHHUKA, IO CHpUsA€ ¢parMeHramnii, i Ak

06’€JHYI090TO YMHHUKA IOAITHIHOTO PO3BH-
TKy cycmiabcTBa. O4HAK, CbOrOAHI, B yMOBaX
TEH/AEHIIH 40 YyHIBepcaAizamii IOAITHYHHX
MO3MITiH, IHTETpaTUBHA PYHKIIA PEAIrii moBH-
HHa 6yTH BUKOpHCTaHa GIABII IIOBHO, 1 IIpO-
BIZHY POAB Y IIbOMY IPOIIECI MOK€ 3irpaTu
caMe i4€0AOTiA MYABTHKYABTYPAAI3MY.

Y cBOIO Yepry, Micie i POAb PEeAIriifHoro
YUHHHUKA Y CBIJOMOCTI AIOJ€H BH3HAYAETh-
cs1 06’€KTUBHUM CTAaHOM CYCIIABCTBA, TUIIOM
0COOHCTOCTI 1 XapaKTepoM MiKOCOOUCTICHHX
BIJHOCHH, sIKi IOPOAKYIOTBCSA PEAABHHMU CO-
niaAbHEME yMoBaMu. IIpu 1ibomy, conjianpHa
POAB PeAirii 1 peAlrilHuxX IHCTHTYTIB 6ararto-
Pa30BO YCKAQJHIOEThCA B yMOBax GararoHarii-
OHAABHOI Aep:KaBHOCTI. BaKKo moesHyBaAbHI
€THIYHA COITIOKYABTYpHA PI3HOMAHITHICTb Ta
IIAIOPAAI3M, CTaBAATL TEpPe] PEeAIriiHuMHU 1
IPABOBUMHU IHCTUTYTaMH CKAQJHI 3aBJAaHHA
II040 CTBOPEHHS TAKHX COLIAABHHUX YMOB,
AKI JO3BOASAH O TracuTu KOH(QAIKTHI cHTya-
1ii Ha cragii ix 3apoAxeHHs ab6o cyOAIMyBaTH
eHepriio cy6’€KTiB, IO HaAekKaTh 40 PI3HHUX
koHpecii. s nporo HeobxigHA IpogyMaHa,
3BakeHa, BCEOGIYHO omparboBaHa CTpATEris
MIKKOHPECIHTHOT TOA€PAHTHOCTI, MIKPEAITii-
HUI AlaAor, CIIBIparid, 3aCHOBAHI Ha IOBa3i
210 1€ HTUYHOCTI 1 CAMOLIIHHOCTI.

CAlg 3ayBasKUTH, IO KATETOPisA «PeAirii-
HUH PAKTOP» y Cy4aCHOMY HAYKOBOMY KOAlL HE
€ JOKTPUHAABHO BU3HAYeHUM. TaK, AK BKasye
O.B. Hllepic, cbOTOAHI MOHATTA «PEAITiAHHII
$akTOp» BUKOPUCTOBYETHCA, NPHUHANHMHI, B
TPbOX KOHTeKcTax. ITo-mepmre, y cycmiabHO-
IIOAITHYHOMY BUMIpi, KOAH MOBA i€ IIpo rpo-
MaJcChbKi 11oAil abo TeHAeHI ], IPUINHU SKHUX
B6avaroThcs y BIAMBI peairii. ITo-gpyre, «pe-
AINIMHUE PakTOp» MOKe PirypyBaTH B KOH-
TEKCTI 3araAbHOCOIIAABHOT'O BIIAHBY PEAIrii.
B nnbomy BUmagKky MoBa g€ Ipo BIAUB PeAirii
Ha IUBIAi3anifiHi 0COGAMBOCTI, KYABTYpY, CO-
I[laABHI CTPYKTYpH, nponecu Tomo. [To-tpere,
B IICHXOAOTIYHOMY KOHTEKCTI «peAIriiHui
(PaxTOp» MOKE IO3HAYATU BIIAMB PEAIrii Ha
COLIIAABHO-IICHXOAOTIYHI ITapaMeTpH AK 1HAH-
BiJa, TaK 1 IPynH. Y IIbOMY 3B’ 3Ky MOBQ, 3BH-
yafiHo, Hi/e PO HETAaTUBHUN BIIAUB 3aKPUTHUX
PEAIrifHUX opraHizaniii (HaIpHUKAaJ, TOTaAI-
TApPHUX CEKT) Ha IICHUXIKY 1 COIlIaAbHY aKTHB-
HICTb Alogeil. TToHATTA «peairiifHoro ¢axro-
pa» MOK€ BUKOPHCTOBYBATHCH 1 B TEOAOTIYHO-
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MY AUCKYPCi (HAIIpUKAAZJ, Y IPaBOCAABHOMY,
Ae BOHO HaOyBae iHIIE PyHKIIIOHAABHO-IIpAr-
MaTHYHE HABAHTAKEHH:), KOAH ITPOBOJUTH-
cA iges Mpo AOMIHYIOUHH XapaKTep peAirii y
PopMyBaHHI HanexHOro obpasy KHTTH, IO-
3UTHBHOTO CTABAE€HHA AIOAEH OAUH 40 OAHO-
ro, ETHYHUX HOPM Tomo. BixuBaHHA JaHOrO
MOHATTA B JAE€PKABHO-TPABOBOMY KOHTEKCTI
9acTo 3BOAMUTLCA J0 INPOOAEM, IIOB’A3aHHUX
i3 6€e3MeK0I0 CYCHIABCTBA 1 J€PKABH, OCKIAB-
KH PEAIris BUABAAETLCSA IMPUYETHOIO 40 chep
KPUTHYHOI HEBU3HAYEHOCTI abo Hebesneku B
00AacCTi ICUXOTEXHIK, IHPOpMAIIIHHUX ITpoIie-
CiB, COLIAABHHUX KOH(]AIKTIB, 3ITKHCHHS I[UBI-
Al3aniii Tomo, i 11i 0COGAUBOCTI peAirii mikasi
3 TOYKH 30pYy Il PEACBAHTHOCTI Y KPUTHYHUX
CUTYyarisax, mo nepejbadae AK MOrpo3u, Tak i
MOKAHBOCTI TX TMOAOAaHHSA [9].

JocAigKyioun 3MiCT KaTeropii «peairii-
HUIl paKkTOp», MEPII 3a BCE, CAlJ 30CE€PEAUTH-
CS1 Ha BU3HAYEHHI MOHATTA «PaAKTOP».

Tepmin pakTop HOXOAUTH Big AATHHCBKOI
«factor» — «mjo pobuth, BUpOOAsi€» Ta O3HAYAE
HNPHYHHY, PyXOMY CHAY OyAb-IKOTO MPOIIECY,
IO BU3HAYA€ HOro XapakTep 4u OKpeMi ioro
pucu [10].

JlOCAIAKYI0OYH BUTOKH BKA3aHOTO ITOHAT-
T, CAlJ 3a3HAYHUAH, IO Y HAYKOBI1i AlTepartypi
TEPMiH «paKTOP» 3aTBEPAUBCA O MOYATKy XX
croniTTa. Tak, y caosHuKy A./]. MixeabcoHa
1865 poky BiH BKHBAETHCA y 3HAYECHHI «KOMi-
cioHep», «3aBigyBad /JpyKapchbKuUMH pobora-
Mu» [11], a B CAOBHHKAaX IOYATKYy MHHYAOIO
cTopiydsa HabyBa€ cepes 3a3HAYECHUX CMHCAIB
3HAYEHHA /110901 CUAM 260 TPUYUHHU, ICTOTHOT
obcrasuHmM B3aranl. Tox MOHATTA «ParTOP»
MOTAO IO3Ha4YaTH: a) cyb’€kTa IEBHOI TPy-
AOBOI AISIABHOCTI (TOPTOBOro IpeACTaBHHUKA
abo posnopsagHuka cupasamu) [12]; 6) npu-
YUHY, PYIIiHY CHAY, TOOTO mOCh, IO POOUTDH
BIIAUB Ha I10-HEOYAb (OCHOBHE 3HAYEHHHA Y
cydacHoMy B:kuBaHHI) [13]; B) HapemTi, «pax-
TOpP» Y BY3bKOMY CEHCI MOke GyTH HAayKOBHM
TEPMIHOM (HAaIPUKAAJ, MAaTEMATUYHHUM, TICH-
XOAOTIYHHMM), IO O3HAYA€ HE3AAEKHY 3MiH-
Hy (HaIpPHUKAAQJ, KOKHE 3 YHUCEA, IO CIPHUIE
OTPUMAHHIO PE3YABTATY, TOOTO MHOKHHK 260
B3araAl 9A€H, IO BXOJHUThb A0 CKAAQJy CKAAJ-
HOTO pimeHnH:) [14].

3a HallUM TE€PEKOHAHHAM, Y KOHTEKCTI
BIIAUBY PEAIrii Ha IpaBoOBy JOKTPHUHY KaTeTo-
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pito «paKTOp» CAlJ BAKUBATH AK IPUYUHY, 11O
BIIAUBA€ HAa (POPMYyBaHHsA IIE€BHHUX, 30KpEMa
AOKTPUHAABHHX, JKEPEA IIPABA.

Jemo ckAagnime 6a4UThCA BU3HAYEHHS
KaTeropii «peAiriiHuii gparTop».

10.I. Hockos, pesoMmyioun pi3Hi BH3HAa-
4eHHs:, nuiie: «PeAiriiHuil pakTop — MOHAT-
TA, IO CAYKUTB JASI TIO3HAYEHHS BIIAUBY, IO
YUHHUTHCA 3 GOKY peAirii Ha Toil 4u iHImUiA co-
1iaAbHUI O0’€KT, sIKe B JAHUX KOHKPETHHX
YMOBAaX Ma€ BAKAMBE 3HAYEHHA AASA PyHKIII-
OHYBAHHSA IIEBHOTO COIJIAABHOTO 00’€KTy 1 3
i€l TPUYUHH TPEeACTaBAAE OCOOAMBUI iHTE-
pec Aast Horo BuB4eHHs» [15, c. 6-7]. Jane
BU3HAYEHHA (IKCYE OCHOBHMM (YHKITIOHAND-
HUI MOMEHT: PEAIrid ICTOTHO BIIAMBA€ HA CyC-
IIABCTBO, 1 Il€ ITO3HAYAIOTh AK «PEAIriHHUN
$akTop». Pazom 3 TUM 3MICT «peAIriifHOCTI»
BUABAAETBCS HEBH3HAYEHUM, IO BeJe JO
3MilIeHHs GYHKIII IbOrO MOHATTA B 0OAACTD
9HCTOI PUTOPHKH: «PEAIrIiHUI» O3HAYAE «IITO
BIJHOCHTBCSI JO peAirii Bzaraai». Xoda gaHe
MOHATTA BKAa3y€ Ha NPUPOAY (IPpUYHHY) BijoO-
MHUX COIIIOKYABTYPHHX SABHII], BUKAHKAHHUX JO
AKUTTA PEAITi€I0, HOHATTAM «pPEAIriiHuil Pak-
TOp» HEPIAKO NPHKPHBAIOTHCA IIAAXOM He-
PO3YMIHHSA TOTO, SIK CAME€ <«PEAIris» BIIAHBAE
HA COIIIOKYABTYPHY PEAABHICTH 1 AKMI 1i Bijg-
HOBiAHMII ToTeHnian. Tak, HapuKAag, 3 BHU-
CAOBY «PEAITiiiHMI paKTOp y marecTHHO-i3pa-
iABCBKOMY IIPOTHCTOAHHI JOBIHil 9ac He TPaB
ICTOTHOI pOAl» HE MOKHA 3PO3yMITH Bigpasy,
IO IO caMe HAeThCA: YU MPo Te, Mo He 6yAo
14€0AOTIYHUX pO36LKHOCTEH, 4U IO Iie, M0
PEAITiiHICTh HE BIIAMBAAQ HA IOAITHYHY Ji-
AABHICTB ATOA€H; a60 K PO HEYJIaCTh PEAIriii-
HHX OpraHisarniii B KOHPAIKTI (Xo4a IOJaAbIIIi
PO3’ICHEHH: BKA3yIOTh caMe Ha OoCcTaHHE) [16].

ITosnadena npobaema BKa3ye Ha HEBU3HA-
9eHUI TEPMIHOAOTIYHUH 3MICT «peAIriiHOro
YUHHUKA», aA€ BOHA K HiJKa3ye i BHUXiJ 31
cpopMoBaHoi cutyanii. BkazaHne MOHATTS g0-
CHTh BIIEBHEHO (Irypye y HayKOBill AiTepaTy-
P1, IpOTe HOro CEHC BaplIOETHCA B 3AAEKHOCTI
Big: 1) mapagurManbHHUX yCTAHOBOK ABTOPIB; 2)
A€l 1 3aBAaHb JOCAIAKEHHS; 3) Big 3MICTOB-
HOTO KOHTEKCTY MaTepiaAy, AKHH BUKOPUCTO-
BYI0OTh aBTOpH. Hanpukaag, srigao 3 po6oToio
B.B. KyAaakoBa 1mpo HamioHaAbHY 6€31€eKy, pe-
AITIiHHI QaKTOP — Il€ «TEPMiH, IO O3HAYAE
BIIAHB PEAIrii Ik COILIAaABHOTO IHCTHTYTY Ha
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1HIII, HEPEAITiifHI CTOPOHH CYCIIABHOIO KHUT-
Tsa» [17, ¢. 13]. I3 BKazaHOTro MOKHA ITIOMITUTH,
mo: 1) aBTOp pyXaeThca B paMKaX COIJIOAOTIY-
HOI IApagUTrMH JOCAIAKEHHS PeAirii (OCKiAb-
KH f€ThCs PO COLIAABHHUI IHCTHTYT); 2) BiA-
HOBIAHO 40 MeTH POOOTH PEAIriiHUI pakTop
HPOABASETBCA Y BUTAAAL AIAABHOCTI PEAIriii-
HUX T'PyM; 3) HAPEMTi, OCKIABKH HAEThCA MPO
€KCTPEMICTChKI 1CAAMCBKI T'PYIIH, CaM «PeAi-
rifinnii paxrop» HabyBae CEHCy, OB A3AHOTO
3 HETaTUBHHUM BIIAHBOM PEAIrii Ha cycriabHE
AKUTTS (PEAITis — AKEpPEeAo 3arpo3n).

OtiKe, peAiriiinuil pakTop MOKHA PO3yMi-
TH ABOAKO: 1) y paMKax NpUHHATTA napajur-
MaABHOT'O CTATYCy PEAIrii; 2) 3 mo3unii corio-
KYABTYPHOTO TPAKTyBaHHSA IPHUPOAH PEAIriii-
HHUX SABHIN. Y IEPIIOMY BUIIAJKY PEAIridHUI
YUHHUK HaOyBae ICTOPUYHOTO 1 ITUBIAI3AIiii-
HOTO 3HAYEHHH, y APYrOMy — COIIIaABHOTO,
MOAITHYHOTO, KYABTYPHOTO, ICHXOAOTIYHO-
ro Tomo. OAHAK, HE3ANEKHO BiJ TOUYKU 30py
Ha 3MICTOBHY CTOPOHY HOHATTS «PEAIriiHUI
PakTOp», GIABIIICTH JOCAIZHHKIB CXOJHTHCS
Ha AYMIIi, IO PEAIria BHCTyIAa€ HaHBaKAUBI-
III0I0 AAHKOIO COITIOKYABTYPHHX 3B SI3KiB, AKI
HE TIABKH (POPMYIOTH CBITOTAAAHY MaTPHILIO,
aAe i 3a JOIIOMOTOIO ITLOT'O CIIPUAIOTH BUHUK-
HEHHIO COLIAAbHHUX BIAZHOCHH, Kl B KIHI[EBO-
My paxyHKy BU3HA4alOTh OCHOBH CTaGiABHOCTI
CYCIIIABCTBA.

BHCHOBKH 3 ZaHOTO AOCAiZKeHHA Ta
NePCIeKTHBH MOJZaABIIHX PO3BiJAOK y AaHO-
My HaIpAMKY

TakuMm YMHOM, Ha MiACTaBI IPOBEJEHOIO
AOCAIAKEHHS MOKHA HAaJaTH HACTYITHE BU3HA-
YEHHA «PEAITIHHOro GpakTOpy y NpaBOBIl JOK-
TPHHI» — I]e TEPMIH, IIJO O3HAYAE BIIAUB PEAIrii
AK COIIIAABHOTO IHCTHTYTY Ha (POPMYBAHHSA Ta
ICHYBaHHA NPaBOBOI JOKTPHUHH ITEBHOI JepiKa-
BU. Y CBOIO YEPry, CAiJ 3ayBaKMTH, IO BAUB
PEAINIHHOTO (PAKTOPY MOXKHA PO3KPHUBATH 3
ABOX TIO3UIII: 3 MO3UTUBHOI, TOGTO B ACIIEKTI
POpMYyBaHHA €THUYHHUX, MOPAABHUX Ta IHIINX
COIIaABHUX IABAAUH POPMYBAHHA IPABOBO]
AOKTPHHH, Ta Y HETAaTUBHIH, TOOTO B aCIEKTI
3aCTOCYBAHHSA PEAITiHHOTO (PAKTOpYy AK YHH-
HHUKa He6e3NeKH 3 BIANOBIAHOIO PEAKIIEIo B
il AomuHI 3 60Ky 1paBoBoi JoKTpuHU. Ta-
KOJK BIIAHUB PEAIrifiHOTO GakTOpy Ha MPaBOBY
AOKTPUHY MOKHA PO3pi3HATH Ha 6e3nocepes-

Hili, AKIH CTOCYETBCSA KpaiH PeAiriifHo-1paso-
BOi CHCTEMH, a TAKOK OIIOCEPEAKOBAHUI — AN
KpaiH He pEeAIrifHO-IIPaBOBOI CHCTEMH.
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