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OCOBAHBOCTI IIPABA BUKOPHCTAHHA TA
PO3IIOPA/KEHHA PE3YABTATIB IHTEAEKTYAABHOI
BAACHOCTI

HIOKIH Pocrucaas I'eopritiopud - KaHAHAAT IOPHAHYHHX HAyK, AOLEHT KaeipH
IJUBIABHO-IIPABOBHX AHCITHIIAIH IHCTHTYTY nIpaBa iM. KHA3:A Borogumupa Beankoro MAYTI

B cmamve na ocnosaruu ananuia cyuecmey-
0uuUx npobiem 8 ciepe unMENLEKMYANLHOU COO-
cmeennocmu  onpedenenvt 0cobennocmu npasa
UCNONDIOBANUA U PACNOPAdICEHUSA Pe3yLbMamos
UHMeNIeKMYanvrot. cobcmeennocmu. Jana xa-
paxmepucmura codeprcanus npasa uUHmMenex-
myanvroti cobcmsennocmu. Ilpoananusuposarvi
€nocobvL UCNONBI0BAHUA 00DEKMOB UHMELLEKNY-
anvrotll cobemeennocmu.

Knwouoei cnosa: inmenexmyanvha enacuicms, smicm
ma npaeo inmenexmyanvHoi enacHocmi, npaeo Kopucmy-
8aHHA, cNOCOOU suKopucmanns 06’exmie inmenexmyans-
HOI 8LaACHOCMI, NPaeo Po3NoPAO’CeHHA.

ITocranoBKa mpobaemu

ExoHOMIYHI BIAHOCUHU 3aBKAU IPOSBAI-
I0TBCA AK €KOHOMIYHI iHTEepecu (yCBIZOMAEHB
AIOAUHOIO IIOTPeOH, CHOHYKAaAbHI MOTHBH
rocogapcpkoi gigabHOCT). ToMy pHHOK —
HOHATTA, sIKe BiZoOpaskae mpouec B3aeMoAil
€KOHOMIYHHUX IHTepeciB cyb’€KTiB rocmojap-
CbKOI CUCTEMMU.

B ocranHiii yac JOCUTbH AKTUBHO PO3BUBA-
€TbCA CaM€ PUHOK O0’€KTIB IHTEAEKTyaAbHOI
BAQCHOCTI, AK ypEryAbOBaHI HOpPMaMH IIpa-
Ba Ta JOTOBIPHHMH JOMOBAEHOCTSAMH CTOPIH
BIZHOIIEHHA MK Cy6’€KTaMu 3 NpPHBOJAY Ha-
6yTTs, BIAYYKEHHA Ta Iepejadl y TUMYACOBe
KOPHCTYBAHHSA IPaB Ha 06’€KTH aBTOPCHKOTO
npasa Ta 06’€KTH IpaBa IPOMHUCAOBOI BAAC-
gocri. Came 3 1IUX BIAHOCHUH 1 BUHHUKAE IIO-
CTaHOBKA IIpoOAEMH, a caMe B pO3’ACHEHHI Ta
YTOYHEHHI BCIX OCOOAMBOCTEH IMTPAaBOMOYHOC-
Tell mpaBa IHTEAEKTYaAbHOI BAACHOCTI.

AHaai3 OoCTaHHIX ZOCAIZKEHB, Y AKHX

3aI104aTKOBAHO BHPIlIEeHH NMpobaemu

Y BITUM3HAHIA NpaBOBIll Haymi Ayxe
9acTO MOPYIIYEThCSA MHTAHHSA BaKAHMBOCTI
1paBa IHTEAEKTyaAbHOI BAacHOCTI. Teope-
TUYHY OCHOBY JOCAIJKEHHS JAHOI TEMH CTa-
HOBAATb poOOTH BITYM3HAHHX 1 3apy6iLKHHX
ydaeHHX, cepea akux: Anekcees C. C. , beas-
Hesud O. A., Bimauk O. M., Bixpos O. II.,
l'acup B. M., daxuo I. 1., Ionac B. f., Kau-
3adaposa I. C., Kopuesnuii I'. B., Koxa-
HoBcbKa O. B., Ayus B. B., Mamytos B. K.,
Hosunpkuii I. b., [Toaunepxosnuii O. I1., Yo-
6it O. A., lllanoBarosa O. B. ta immi. Hay-
KOBIIi O4HOCTAliHI Y TOMY, IIfO IIPABO IHTEAEK-
TyaAbHOI BAQCHOCTI — He JO KiHIIS PO3KPHUTA
TeMa, 1 Ma€ CBOI IPOTaAMHH AK y iHpopMariiii-
HOMY IHOHSATTI, TaK 1 Ha 3AKOHOZABYOMY PIBHI.
HopmaTtupHoto 623010 JOCAIAKEHHS € TOCIIO-
JAapcbKe 1 DUBIABHE 3aKOHOAABCTBO Y KpaiHU.

Y 1bOMy KOHTEKCTI METOIO CTaTTi €
3'CYyBAaHHSI IOHATTS IHTEAEKTYaAbHOI BAAC-
HOCTI, IpaBa BHKOPHCTAHHA Ta PO3IOP AJAKEH-
HA PE3YAbTATIB IHTEAEKTYaAbHOI BAACHOCTI
Ta IPOAaHAAI3yBaTH CIIocOOM BUKOPHUCTAHHA
00’€KTIB IHTEAEKTYaAbHOI BAACHOCTI.

Bukaaa oCHOBHOro MaTepiaay

IToHATTA «IHTEAEKTyaAbHA BAACHICTh» BH-
HUKAO B IPOIECI TPUBAAOI NPAKTHKH IOPH-
AWYHOTO 3aKPIIAEHHA 3a NEBHUMHU 0COb6aMH
iXHIX TpaB Ha PE3YABTaTH IHTEAEKTYaAbHOI
AissapHOCTI. IToXO4:KeHHS TepMiHy «IHTEAEK-
TyaAbHA BAQCHICTh», 3a3BHYAH, IIOB’A3YIOTH 13
$paHIy3bKUM 3aKOHOAABCTBOM KiHIA XVIII
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croAiTTa. CHOYaTKy BBAKAAOCA, IO IATEHT
ab60 BHKAIOYHE ITPABO HA BUKOPHCTAHHSA pe-
3YABTATy IHTEAEKTYaABHOI AISABHOCTI — Iie
AOTOBIP MIK CYCIIABCTBOM 1 TBOPIIEM IJHOTO
pe3yabrary. CyCIIABCTBO 3aXHIIAAO TBOPIIA,
rapaHTyBaAO HOMY BHHAropojy, zabesmedy-
Bano 6e3nepemKkogHe I MOHOIIOABHE BHKO-
PHUCTAaHHA PE3YABTATIB y TOCHOAAPCHKIH Ai-
AABHOCTI.

OCKIABKH OXOPOHA PE3yABTATIB IHTEACK-
TyaAbHOI AISIABHOCTI BBE€J€HA ITOPIBHAHO He-
AAaBHO, TOMY TE€PMIH Aii HOHATTA «IHTEACKTY-
aAbHA BAACHICTB», 3 IOPUAUYIHOI TOUYKH 30Dy,
HE3HAYHUH. 3aKOHOAABCTBO y cdepi iHTe-
AEKTYaABHOI BAACHOCTI CHpAMOBAaHE Ha 3a-
XHUCT IHTEPECIB TBOPIIIB PE3YABTATIB IHTEAEK-
TYaAbHOI BAACHOCTI, AKa B YMOBAX IEPEXOAY
4O PUHKOBHUX BIAHOCUH IIOYHWHAE BigirpaBatu
BA)KAHBY POAB Y TOCHOAAPCHKIN AISIABHOCTI.
Koucrurtynia YkpaiHu BH3HA4Ya€ IPHUHITUIIO-
Bi 3acagu OXOPOHHM IIPaBa IHTEAEKTYaAbHOI
BAacHoCTI [1].

IIpore iHTEAEKTyaAbHA BAACHICTh Mae€
cBolo ictorHy crnenudiky. Tomy 3ararbne
CHpAMYBAHHA 3MiH Ta /JOINOBHEHb /O YHH-
HOTO 3aKOHOJABCTBA YU HNPHIHATTA HOBHX
HOPMATHBHHX AKTIB 3AA€KHUTH Bl NPUHHATOL
KOHIIENIil IpaBa IHTEAEKTYaAbHOI BAACHOC-
Ti. CaMe KOHIIeNTyaAbHUM MigXiJ 40 BU3HA-
YeHHA TPHUPOAH IIHOTO MpaBa, 06’€KTiB HOro
IPABOBOI OXOPOHH, IIpaB Ta IOPHAMYHHX
000B’A3KIB Cy6’ €KTIB 3a3HAYEHUX IPABOBIJA-
HOCHH NIABHIIUTL €PEKTUBHICTb MEXaHI3My
ix mpaBoBoro peryaloBaHHs [2, c. 22]. Tak,
40 yOAIYHO-IIpaBOBUX BigHECEHI Teopii: BU-
KAIOYHHX IIPAB, IO MIOAATAE Y MOKAHBOCTI HA
3aKOHOJABYOMY PiBHI HAZIAUTH BUKAIOYHHUMU
IpaBaMH ABTOpA YU Or0 NMPABOHACTYIHHKA
IIEBHUM IIPUBIAEEM 3a CTBOPEHH:A pPE3yAbTa-
Ty TBOPYOi AIAABHOCTI; Mpaljl 91 TBOPYOCTI,
AK 0COOAMBOTO BHECKY B CyCHiAbHE HajgbaH-
HA 1 TigHOI BUHATOpOAH; BUsABAeHHA ab0 36a-
radeHHA. B OCHOBI 3axuCTy mpas aBTopa 4u
IHIIIOTO BAACHHUKA BU3HAETbCA HE CaMa TBOP-
4a npans, a ii peayapTar. /o nuBiAbHO-IIpa-
BOBUX TEOPIfl TAKOK HaAe€KaTh: KOHIIEIIIisA
IHTEAEKTYaAbHOI BAACHOCTI, AKa IIOAATAE Y
BU3HAHHI IpaB HAa BUTBOPH MHCTEITBA, Al-
TEepaTypu 1 TeXHIYHI HOBUHKH AK PI3HOBHAY
IpaB pedoBoi BAACHOCTI (IpaBa BAACHOCTI Ha
HeMartepiaabHI 06’€KTH); KOHIIENIis ocobuc-
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TOCTI, IIJO IIOAATA€ Y BU3HAHHI IIpaBa Ha pe-
3YABTATH TBOPYOCTI SIK HEB1J €MHOI YaCTUHU
0COOHCTOCTI aBTOpA; KOHIIENIis HPHBIAEIO,
1110 [TOASITA€ Y HAJaHHI IPaBa HA IIEBHUU Tep-
MiH 3a BHABAEHE CTApaHHA IPU CTBOPEHHI
PE3YABTATY TBOPUOI AISIABHOCTI [3, c. 44].

HaykoB11i BUZIAAIOTh HAIIPSIMH BU3HAYEH-
Hs IPUPOAH IIPAB IHTEAEKTYaAbHOI BAACHOC-
Ti. KoskHa i3 KOHI[enIili mpaBa iIHTEAEKTYyaAb-
HOI BAACHOCTI MICTUTB y €061 06’€KT mpaBoBOi
OXOpPOHH, OCOOAHMBOCTI ITPABOBOTO CTATYCy
Ccy0’€KTIB, MeXi, cliocOOU BTPY4aHHA Aep:Ka-
BH B JISABHICTH Cy6’€KTIB rocriogapcbKoi JAi-
SIABHOCTI V¥ cepl IHTEAEKTYaAbHOI BAACHOCTI.
Konnenmii iHTEAEKTYaAbHOI BAACHOCTI, IO
OCHOBaHI Ha BIAHECEHH] MAaMHOBUX 1 HeMaii-
HOBHX IIpaB: 4O PEYOBUX; A0 IPaB OCOOAH-
BOT'O POAY, fAKI pO3TAIIOBAaHI 032 MEKaMU
KAQCHYHOTO IIOJIAY IpaB; A0 OCOOHCTHX; A0
BHKAIOYHO CY0’'€KTHBHHX, IO HAAAIOTh HOMY
MOKAHBICTh BUKOPUCTOBYBATH O6Y/Ab-AKHM He
3a60pPOHEHUM 3aKOHOM CIIOCOOOM PE3YALTAT
IHTeAeKTyaAbHOI JisgabHOCTI. Ha chorognimni-
Hilf J€Hb y YMHHOMY 3aKOHOJABCTBI YKpaiHu
JAaHa KOHIIEIIIiA € IPIOPHTETHOIO.

IIpaBa HA pe3yABTATH IHTEAEKTYAABHOI Ai-
SAABHOCTI, 3TiJHO 3 YMHHHUM 3aKOHOZABCTBOM,
HaA€KaTb aBTOpaM 4u ocobaMm, abo ocobawm,
IO YCIAJKyBaAH IIi IpaBa 94U THM, SKHM aB-
TOPH Il IpaBa YCTYIIHUAU. AAe IIPU LIbOMY, 5K
npaBuABHO 3BepTae ysary B.I'. KopueBnmii
[3, c.42], aep:xaBa Bce-Taku 36epirae 3a co6010
IIpaBO Ha IIPHUMYCOBE BiJYy;K€HHsS MailHOBHX
npas y nepegbadeHHX 3aKOHOM BHIAAKaX
i popmax. BaxauBuii il IHIINI acIEeKT Ipo-
6aeMH: geprKaBa, BUKOHYIOUU CBOI OOOB’SI3KH
repej YA€HAMH CyCIIABCTBA, IIOBUHHA 3aXH-
martu ix npasa. KpiM mp0ro, BoHa IOBHHHA
BHKOHYBATH CBOI 3000B’sI3aHHA Ilepe/ Mi>KHa-
POAHUM CIIBTOBAPHCTBOM CTOCOBHO KOAEK-
TUBHOI OXOPOHHU IHTEAEKTYaAbHOI BAACHOCTI.

ITpaBo BHU3HABATHUCS TBOPIEM pPE3yAbTa-
Ty IHTEAEKTYaAbHOI JIAABHOCTI € OCHOBOIO
AASI BUHHUKHEHHS BCIX IHIITUX ITPaBOMOYHOC-
Teii. Take HOro MOAOKEHHA B CHCTEMI ITPaBO-
MOYHOCTEH 0OYMOBAEHO THM, IIIO CaMe IIPABO
BH3HABATHCS TBOPIIEM PE3YAbTATY IHTEAEK-
TyaABHOI gISIABHOCTI HaZa€ CBOEMY IIPABOBO-
AOJIABIIIO MOKAHMBICTD BBAKATHUCA TBOPIIEM
CBOTO PE3yAbTATy 1 BUMAraTu BHU3HAHHS 3a-
3HayeHoro ¢akTy Bij iHmMHX oci6. JaHa npa-
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BOMOYHICTb € HEBIJYY;KYBAHOIO, A0COAIOTHOIO
1 /i€ HA MPOTA31 BCbOTO KUTTA TBOPIIA.

3 mnpaBoM BHU3HABATHUCA TBOPILEM pe-
3YABTATy IHTEAEKTYAaABHOI AISIABHOCTI TICHO
IIOB’si3aHE IIPaBO Ha IM’S TBOPISL PE3YABTATY
IHTEAEKTYaABHOI JISIABHOCTI, IO JO3BOASE
HOMy BHUKOPHUCTOBYBATH YH JO3BOASTH BH-
KOPHUCTOBYBATH CBiff Pe3yAbTaT IiJ BAACHUM
iM’ M, Ii4 YMOBHHM iM’AM (IICEBJOHIMOM) 41
6e3 mo3HavYeHHsa CBOro iMeH1 (aHoHIMHO). [To-
pA4 13 MO3UTHBHUMU acIleKTaMHu JaHoi Ipa-
BOMOYHOCTI MAIOTh MicCIle HETAaTUBHI CTOPOHH,
10 BUHHUKAIOTb IIPU CTBOPEHHI PE3yAbTATy
IHTEAEKTYaAbHOI JISABHOCTI «HA 3aMOBACH-
Hs» AAA 1HIIOI ocobu, Aaka 6ysze obHapoayBa-
TH JaHUI pe3yAbTaT mig cBoiM iM’am. ITogi6H1
BIZHOCHHH HE MOKYTb OyTH HPHUITYyCTUMHMU
B CHAY IOPYIIEHHS HE€ TIABKH MOPaAbHHX
HOPM, aAe 1 OPHAUYHO 3aKPIIAEHOI MOKAH-
BOCTI YKAQZ€HHSA NOAIOHOI yroau.

Y cucremi ocoOMCTHUX HeMaWHOBUX IIPaB
BAKAUBE Miclle 3afiMae IpaBoO Ha 3aXHUCT pe-
HmyTarii, mo JO3BOASE TBOPIIIO PE3YABTATY
IHTEAEKTYaAbHOI AISABHOCTI 3aXMCTUTH CBIi
pesyabTar. /laHe mpaBO Ma€ BEAHUKE 3Ha-
YEHHS, OCKIABKH OyAb-KHH pe3yAbTaT HO-
CHUTh YHIKaAbHUM Xapakrep 1 Bigobpaxae
CBITOBIAYYTTA CaMOTO TBOpPIs. Y BHIIAJKax
HOPYIIEHHS /JaHOTO IIpaBa € CEHC 3aABAATH
PO MOPYIIEHHA. 3aKOH 3aKPIIIAIOE 32 TBOP-
I[EM PEe3YAbTATy IHTEAEKTYaAbHOI AIAABHOCTI
IpaBo Ha OOHAPOAYBAHHS CBOTO PE3YABTATY,
3MICT SIKOTO IIOASITA€ B TOMY, II[O TBOPIIIO Ha-
AAETbCSI MOKAUBICTBH yIepiie 3poObuTH CBiil
PE3yABTAT JOCTYIHHUM JAAS 3araAbHOTO BifO-
Ma, IIPU [bOMY HEOOXIJHO YTOUYHUTH, 11O TAKI
Ali 3aBKAU 3A1HCHIOIOTHCSA TAPANEABHO 3 pea-
Al3ani€ro ssKoro-HebyAb IHIIOTO IIpaBa TBOP-
1.

IIpaBo IHTEAEKTYaABHOI BAQCHOCTI — L€
CYKYIHICTh IIPABOBUX HOPM, IO PEryAIOIOTH
CYCHIABHI BIAHOCHHH, SIKI BUHHUKAIOTh 3 IIPH-
BOAY CTBOPEHHSA, OPOPMAECHHS, BHKOPHCTAH-
HS U OXOPOHU PE3YABTATIB IHTEAEKTYaABHOI
AisapHOCTL. IIpaBo BAacHOCTI — Iie IpaBo
cy6’6KTa HA BOAOJIHHS, KOPUCTYBAHHS 1 PO3-
HOPAAKEHHA HANCKHUM HOMY MaHHOM.

3MiCT mpaBa IHTEAEKTYaAbHOI BAACHOCTI
3aAEXKUTD Big 06’€KkTa BAAcHOCTI. OCOOAUBICTH
00’€KTa IHTEAEKTYaABHOI BAACHOCTI IIOAATAE B
TOMY, IIIO BiH Ma€ 34aTHICTb 40 THPAKyBaHHA

1 IOTO KOIII€I0 MOKYTh BOAOAITH TPeETi ocobu
BiZ IMEHI BAACHHUKA IIhOTO pe3yAbTaTy. Kpim
TOTO, BOAOJIHHA MOkKe OyTH BOAOJIHHAM
(PAKTHYHOTO BOAOJIABIIA UM BAACHUKA 1 IO-
XiZHE BOAOJIHHSA, IO 341HICHIOETHCA TPETIMU
ocobamu Bl IMEHI BAACHUKA.

IIpore, HeAOCTATHBLO AHMIIE CTBOPUTH
00’€KT IHTEAEKTYaABHOI BAACHOCTL. Y cdepi
IIPOMHCAOBOTO BHUPOOHHUIITBA TBOPYICTH 3a-
PagHu «9HCTOI TBOPYOCTI» B CY4aCHOMY CBiTI
HABPsAJ YU MOKAMBA I €KOHOMIYHO OOIpyH-
toBaHa. CTBOpeHHs HOBHUX O0’€KTIB iHTe-
AEKTYaABHOI BAACHOCTI crpsMoBaHe abo Ha
CaMOCTIiHE IX BIIPOBAJAKEHHA 3 METOIO OTPH-
MaHHA II€BHOI €KOHOMIYHOI BUTOAM, 260 Ha
nepejaHHsA CTBOPEHHX OO’€KTIB AASA BIPOBA-
AKEHHS iHmuM ocobaM, Ha yMOBI OTPUMAHHA
po3po6HUKOM BiAIOBIZHOI aZE€KBATHOI Mare-
piaabHOI KOMIIEHcalii 3a cBoIo pobory. I AKmio
B IIEPIIOMY BHIIAAKY IIpaBa 00’ €KT IHTEAEKTY-
AABHOI BAACHOCTI 3aAMIIAETHCA y 0cobH, AKa
iX CTBOPHAQ, TO Y APYroMy BUIAAKY 1151 ocoba
Ma€ pO3NMOPAAUTUCA IIUMH IpaBaMH, To6TO
nepegaru ix abo HagaTH iHWIN 0cobi AlnjeH-
3i10 Ha ix BuKopucranua. [1pu nipomy, BcTyna-
109U B TaKl JOCHTHh CKAQAHI B MAaT€PiaAbHOMY
Ta NPOIIECYaABHOMY IIAAHI IIPaBOBIAHOCHHH,
HeOOXIZHO BOAOAITH KOMIIAEKCOM TEXHIUYHUX,
IIPABOBUX Ta KOMEPLIHHUX 3HAHB [4].

PesyapTaTn TexHiYHOI TBOpPUOCTI nepeby-
BAIOTh Y BHKAIOYHOMY BOAO/JIHHI IX TBOpPIIB
A0 IX KBaAaipikanii BiAMOBIAHUM JepPrKaBHUM
opraHoM B Ykpaini. ITicas kBanipikanii npo-
HMO3MINII AK PE3yAbTATy IHTEAEKTYaAbHOI Ji-
AABHOCTI CKAQJAETHCSA MATEHTHUH OITHC ITLOTO
PE3YABTATY, AKHH CTA€ 3araAbHOJOCTYITHHM.
OnucoM Moxe BOAOAITH Oyab-AKa ocoba — 11e
Takox Oy/Je MoxigHe BOAOAIHHS CYTHICTIO TeX-
HigyHOrO pimenHA. [Ipu nbomy BoAoJiTH pi-
HIEHHSAM MOKHA, 3 BUKOPHCTOBYBATH AHIIE 3
AO3BOAY aBTOpA YH HOro MpaBOHACTYITHUKIB.

IIpore i cepea TeXHIYHUX pIlIeHDb € TaKi,
AKMMH BOAO/JIE€ BHUKAIOYHO caM HOTO aBTOp,
HAIPUKAAQ/J CEKPETH BUPOOHHUIITBA (HOY-Xay).
Bonu npejcraBAAOTh 06010 3HAHHA Ta J0-
CBlJ HAyKOBO-TEXHIYHOI'O, TOCIHOAAPCHKOTrO,
BUPOOHHYOro, oprasisarniifHoro, ¢giHaHCOBO-
ro Ta IHIIOTO XapakTepy, IO, K ITPABHAO,
HE € 3araAbHOBIJOMHUMH 1 NPUAATHUMHU JAA
BUKOPHCTAHHA B 6yAb-AKiH cPepl AIANBHOCTI.
3riguo 31 crarrero 505 Iusirbroro Kogex-
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cy Ykpainu [5] KoMepIiiiHOIO TAa€EMHUIIEIO €
iHpopMalis, AKa € CEKPETHOIO B TOMY PO3Y-
MiHHI, III0 BOHA B IIIAOMY 4YH B II€BHIiil ¢opmi
Ta CyKYyITHOCTI ii CKAQJOBUX € HEBIJOMOIO Ta
HE € AETKOJOCTYIIHOIO JAAA 0Ocib, sIKI 3BHYAii-
HO MalOTh CIpaBy 3 BHAOM iHpopMamii, Jo
AKOTO BOHA HAAEKHTH, y 3B SI3KY 3 IIUM MA€
KOMEPIIHHY IIHHICTE Ta OyAa IpejMeToM
aZ€KBAaTHUX ICHYIOYHMM OOCTaBMHAM 3aXOJiB
moAo 30epekeHHA I CEeKPETHOCTI, BKUTHUX
0c06010, IKa 3AaKOHHO KOHTPOAIOE 1110 iHPOP-
Manilo. KomepniliHOI0O Ta€EMHHIIEI0 MOKYTh
6yTH BiZOMOCTI TEXHIYHOTO, OpraHi3amniifHoO-
ro, KOMepuiifHOro, BUpOOHUYOro Ta IHIIOTO
XapakTepy, 32 BUHATKOM THX, fIKI Bi4IIOBIAHO
A0 3aKOHY HE MOKYTb OyTH BigHECEHI 40 KO-
MepuiiiHoi Taemuuni. Hoy-xay He € 3araapHO-
BigoMuM, 3azHadae O.A. YoO6IiT, AKIIO 3MICT
HOro He PO3KPHUTHH JASI HEBU3HAYEHOT'O KOAQ
0ci0 HACTIABKH, IO ICHYE MOKAHBICTB 1OTO
camocTiiiHOro BUKopucraHHsa [6, c. 14-15].
To6T0 BOAOAIABIIEM HOY-Xay € 3aBXKAU CaM
aBTOp, SAKHIl MOXKe IepesaBaTH HOro TpPeTiM
ocobam, 1 TOAl BOHU 3A1HCHIOIOTh BOAOJIHHS
BiZ IMeHI aBTOpA.

TBopaMu HayKH, AITEPATYPH 1 MUCTEIITBA
A0 1X OIPHUAIOAHEHHS BOAOJIHHA 3JlCHIO-
eTbca apTopaMu. Ilicas onmybaikyBaHHA TBO-
Py YU OIPHUAIOZHEHHS IPaBO BOAOJAIHHSA Ha
Komii NepexXoguTh 4O HEBU3HAYEHOIO KOAQ
IHIHX 0ci6, mpoTe — Ile BOAOAIHHA IOXIZHE.
BoHO BUHHKA€ BHACAIZOK BHAA4l JO3BOAY aB-
TOPOM YU HOro IpaBOHACTYIHHKOM Ha OIIy-
O6AIKyBaHHA 4YHM 1HIIE JAOBEJEHHS TBOPY JO
mupokoro 3arany. Cepes CyMiKHUX IIpaB He-
BiAJIABHUM € BUKOHABCbKA AISIABHICTB, TPETI
0CcOOHM MOKYTb BOAOJITH AHIIE MaTepiaAbHH-
MH HOCISIMU, Ha SIKUX 3a(IKCOBAHE aBTOPChKE
pukoHaHH:A. Ctarra 3 3akony Ykpainu «Ilpo
aBTOPCbKE IPaBO 1 CyMikHI npasa» [7] 3akpi-
IIAIOE€ II€PEAIK BH/IB BHKOHABCHKOI AIIABHOC-
Ti. Y 3aKOHI IIPOTrOAOIIYETHCS, 10 BUPOOHU-
Ku poHOTpaM i BUpOOHUKHU BigeorpaM MaioTh
BHKAIOUHE IIPABO JO3BOASITH 94U 3a00pOHATH
iXH€E BIATBOPEHH:A Ta PO3IOBCIOAKEHHS, A Op-
raHi3anii MOBACHHSI MAIOTh BUKAIOYHE IIPABO
AO3BOASITH 4HM 3a60pOHATH myOGAIdYHE CIOBI-
IMIEHHS CBOIX IPOrpaM IIASIXOM IX TPaHCAA-
1ii 1 perpaHcAAnii, gpikcanii Ha MaTepiaAbHO-
My HOCIi, BIATBOPEHHS CBOIX Ilepegad TOIIO.
Kpim toro, y geknapanii BOIB [8] BixuBa€eThb-
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€S TEPMIH «BOAOZIHHA aBTOPCHKHM IIPABOM».
Y Hill CTBEPAKYETHCHA, IO BOAOJIABIIEM aB-
TOPCBKOTO IIpaBa Ha TBip, NPUHANMHI 3 IO-
9aTKy HOro CTBOPEHHsI, € HOro TBopelb, T06-
TO aBTOpP TBOPY.

TakuM YHHOM, PE3YABTATH IHTEACKTYaAb-
HOI AIAIABHOCTI MOKYTh 3HAXOAUTHUCA y PaK-
TUYHOMY BOAOJIHHI iX TBOpIiB. BoHn 36epi-
raioTh 3a cO60I0 BOAOAIHHSA HABITh TOAl, KOAHU
HOTr0 pe3yAbTaT MEPEXOJUTh A0 TPETIX 0cib.

ITpaBo kopucryBaHHsA O6’€KTaMHu IIpaBa
IHTEAEKTYaAbHOI BAACHOCTI IIOASATA€ B TOMY,
mo cy6’eKT IbOro IpaBa Ma€ 3aKOHHY Iij-
CTaBY BUAYYATH i3 HAAEKHOIO HOMY pPE3yAb-
TaTy IHTEAEKTYaAbHOI AiIAABHOCTI BCI KOPHCHI
AKoCTi. OTsKe NPaBO KOPUCTYBAHHSA HAACKUTD
BAACHHKY IIbOro o6’€KTa 4u HOoro mnpaBoHac-
TYITHHUKAM.

BukopucraHHa BHHAXOJy Ta IHIIUX pe-
3YABTATIB TEXHIYHOI TBOPYOI AIAABHOCTI 341ii-
CHIOETbCH, 3a3BUYAM, IIASAXOM BIIPOBA/KEHHSA
iX y BUpoOHUYY JISAABHICTL. BHACAIZOK TaKo-
ro BIPOBA/KEHHHA, 3 0OAHOrO OOKy, epeKTUB-
HICTh JAISABHOCTI rocrogapiordoro cy6’exkra
3pocTae, a 3 IHIIOTO, BOHO NPUHOCUTDH IpPH-
6YyTOK BAQCHHKY 3a3HAYEHOIO pPE3YABTATY.
Tobro pe3yAbTaTH TEXHIYHOI TBOPYOCTI MO-
KYTb BHUKOpPHCTOBYBaTH abo cami ix aBTOpH,
abo cnagroemiii, abo K 3a AllleH3i€I0 aBTOpA
iHnmi ocobu. Kpim Toro, aBTop TBOpY 4Hu foro
IPABOHACTYIIHUKU MOKYTb TAKOK BHUJAAaBATH
AO3BIA — AlLIEH31I0 HA BUKOPUCTAHHS 3a3Ha-
9YEeHHUX TBOPIB IHIIUMH 0CO6AMHU IIASAXOM BH-
IIyCKYy B CBIT, PO3MHOKEHHs. ABTOp y TaKui
coci6 6yge ogep:kyBatu npubyrok. Buxo-
pucranasa o6’€KTiB IHTEAEKTYaAbHOI BAACHOC-
Ti Moske 3JificHIoBaTHCA B 6yab-aKHi c110Ci6,
10 HE CYIEePEeYUTh YUHHOMY 3aKOHOABCTBY.

IHTEAEKTyaABHA AIAABHICTD 3/1HCHIOETD-
Cs AAA TOro, mo6 IOAETIIUTU CBOE KHUTTH,
B 3aAEKHOCTI BiJ HaJIA€HOTO NPHUPOAOIO Ta-
AQHTY, 34aTHOCTI CTBOPIOBATU IHTEAEKTYaAb-
Hi pesyAbTaTu. CBHOTOJHI CTBOPIOIOTHCA 3a-
3HA4YeHI MIHHOCTI HE AHIIE 3apajd BAACHOIO
3a/JOBOAECHHA, a 06 MIAAXOM IX BHKOPHC-
TaHHs ojepskatu nesHuil npubyrok. IIpar-
HEHHA 34006yTH cob61 rpoIi TakoIo JiAABHICTIO
B Cy4aCHHX PUHKOBHX YMOBAaX € I[IAKOM HOP-
MAAbBHHUM ABHILIEM.

Criocobu BUKOpUCTAaHHA 06 €KTIB IHTEAEK-
TyaAbHOI BAQCHOCTI 3aAe€KaThb BiJg Xapakre-
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py o6’ekTa (KOpHUCHA MOJEAb, TPOMHCAOBHUI
3pa3oK, BUHAXiA, CEAEKLifiHe JOCATHEHHS
TOWIO) Ta AOIIABHOCTI. TaK, 3riZHO 31 cTaTTEIO
15 3akony Ykpaiau «IIpo aBTOpChKE HmpaBo
1 cymizkHI ipaBa» [9], aBropy abo iHmii oco-
61, KA Ma€ aBTOPCbKE MPAaBO, HAAEKATh BH-
KAIOYHI IIpaBa Ha BUKOPHCTAHHA TBOPY B
6yab-axiii popmi 1 O6yab-akum cmocobom. As-
TOp Ma€ NIpPaBO JO3BOAATH abo 3a60poHATH
BHKOPHCTOBYBATHU TBIp TPeTiM ocobaM pi3HH-
MHu cniocob6amu, IO He CylnepedaTbh YNHHOMY
3akoHOoJaBcTBY. OTxe, 3akoH Ykpainu «IIpo
ABTOpPCbKE IIPaBO 1 CyMIKHI IpaBa» Iepej-
6avae mMuUpoke KOAO 0O’€KTIB AlTepaTypHOI 1
XYA05KHBOI TBOPYOCTI, 3yMOBAIOE PI3HOMAHIT-
HICTb cI1oco0iB X BUKOPHUCTAHHSA, a OTXe, U
IIMPOKHII MepeAik crocobiB, AKMMH MOKHA
BUKOPHUCTATH PE3YABTATH ABTOPCHKOTO IIpa-
Ba. Hanpukaazg, ogHuM i3 cioco6iB BUKOpHC-
TaHHA TBOPIB 06Pa30TBOPYOro MHUCTENTBA €
iX BUAAHHA, JEKOPATUBHO-IIPUKAA/AHI TBOPH
MOKYTb 3aCTOCOBYBATHUCA Y IIPOMHCAOBHX
BHpOO6AX, MY3W4YHI 1 My3UYHO-JpaMaTHYHI
TBOPH — y TeAepinbMax, CII€HIYHI TBOPU — Y
TeaTpax, TBOPH CKYABITYPH, apXITEKTypH,
00pa3oTBOPYOTO MHCTENTBA MOKYTh BHKO-
PHUCTOBYBATHUCA HIASIXOM KOIIIOBAHHA, (POTO-
rpagyBaHHsA, €KCIOHYBAHHA Ha BHCTaBKaXx
Tomo. OCKIABKH YITKOTO IEepeAiky crocobiB
BHUKOPHCTAaHHA OO’€KTIB IHTEAEKTYaAbHOI Ji-
AABHOCTI YMHHE 3aKOHOJABCTBO HE HA3UBAE,
TO CbOTOJHI B 3aKOHAX 3BEPTAETHCS yBara He
Ha cr1oci6 BHKOPUCTaHHA, a Ha HOro mpaso-
MIpHICTb.

IcTtoTHE 3HAYEHHA JAA BU3HAYEHHSA CIO-
coby BUKOpHCTAaHHA 00’€KTY IHTEAEKTYaAbHO]
AIAABHOCTI € AOIIABHICTH 1OTO BUKOPHUCTaH-
HA Ta ePEeKTHBHICTh. AJgKe pAJ PE3yAbTaTIB
TEXHIYHOI TBOPYOCTI HE 3aCTOCOBYIOTHCS, IO
HPUYHHI HeJOIIABHOCTI BUKOPUCTAHHS B TOC-
noJapceKiit gisabHOocTi. Hanpukaag, samnpo-
BAJKEHHS BHHAXOJy BUMararume HabaraTo
GIABIIUX 3aTpaT MOPIBHAHO 3 TUM €PEKTOM,
AKUH BIH Ma€ NPHUHECTH IPH 3aCTOCYBaHHI
B rocnojapcekiit gisiabHOCTi. Tob6TO0 06’€KTH
IHTEAEKTYaABHOI BAACHOCTI BUKOPHCTOBYIOTh-
csl BIATIOBIAHO J0 IX XapaKTepy Tak caMo, AK
00’€KTH 3BHYAITHOTO MpaBa BAACHOCTI.

BukopucTaHHA pe3yAbTaTiB IHTEAEKTY-
AABHOI AISIABHOCTI 341MCHIOETBCSI SIK IIpa-
BUAO Ha IAATHIH ocHoBi. KopucryBau mae

CIIAATHTH BAACHUKY pE3yAbTaTy II€BHY BH-
Haropoday. Ila ocobAuBicTH BiAHOCHTLCA HeE
AHIIE JO IpaBa iHTEAEKTYaAbHOI BAACHOCTI.
Agxxe 00’€KTH 3BHYAHHOTO IIpaBa BAACHOC-
Ti 32 3araAbHUM IIPABHUAOM IE€PEJAIOThCA
IHmHUM ocobaM y KOPHCTYBAHHS 3a IIAQATY.
OcoOAUBICTb BUKOPUCTAHHS PE3YABTATIB iH-
TEACKTYaAbHOI AISABHOCTI, KA HE BAACTHBA
06’€KTaM 3BHYAHOrO IpaBa BAACHOCTI, IO-
ASITA€ B TOMY, IIJO PE3YABTAT TBOPYOCTI MOKE
6yTH BUKOPHUCTAHHUI AHIIE 32 JO3BOAOM HOTO
TBOPLSI UM IPABOHACTYIHHKA. XOYa YHHHE
3aKOHO/ABCTBO i nepejbavyae ps/jg BUIA/JKIB,
KOAM BUKOPHCTOBYBATH PE3YABTAT IHTEAEKTY-
aABHOI JISABHOCTI MOkHa 6€3 J03BOAY ioro
BAACHUKA (BIAbHE BHKOPHUCTAHHS), a TAKOX
AOIYCKA€E NPHUMYCOBE AIII€H3YBAHHA OO0 €KTIB
IHTEAEKTYaAbHOI AIAABHOCTI.

TakuM 9YMHOM, IPABO BUKOPHUCTAHHA pe-
3YABTATY IHTEAEKTYAABHOI AISIABHOCTI € Haii-
IIMPIIOI0 ITPAaBOMOYHICTIO cy6’€kTa mpasa
BAACHOCTI B3araai i cy6’eKkra mpasa iHTEAEK-
TyaAbHOI BAQCHOCTI 30KpeMa. Ha mamy gym-
Ky, IPaBOMOYHICTb Cy0’€KTa BAACHOCTI, SIK
IIPAaBO BUKOPHCTAHH:A 06’€KTa Ha CBil po3cy/,
HIYUM HE BIlJPI3HAETLCA BlJ MPABOMOYHOCTI
cy6’eKkTa mpaBa IHTEAEKTYaAbHOI BAACHOCTI.
Yepes BUKOPUCTAHHS BAACHUK 06’€KTa iHTe-
AEKTYaAbHOI BAQCHOCTI OJ€PiKy€ OYiKyBaHI
HUM nAaTy, npubyrok Tomo. [Ipasomodnoc-
Ti BOANOJIHHA 1 KOPUCTYBaHHSA 4YacToO IepeJa-
IOTbCSA BAACHHKOM IHIIHUM ocob6aM, AK1 3A1i-
CHIOIOTH 3a3HA4€HI ITPABOMOYHOCTI BiJ iMeHI
BAACHUKA.

IIpaBo po3nopAAKeHHA — Ile NPaBOMOY-
HICTb, KA, HA HAIIy AYMKY, BAACTHBA IIPaBy
IHTEeAeKTyaAbHOI BAacHOCTL. IIpaBom pos-
nopAAKEHHA B Cy0O’€KTHBHOMY PO3yMIiHHI
€ 3aKpillA€Ha B HOpPMax IpaBa MOKAHMBICTD
BU3HAYUTU IOPUAUYHY YU (PAKTHYIHY JOAIO
MaiiHa. IlpaBo posnopsaxenHs cy6’exkra
IpaBa IHTEAEKTYaAbHOI BAACHOCTI ITOAATAE
B TOMY, IIIO BiH BH3HA4Ya€ IPABOBY JOAIO pe-
3YABTATY CBOEL TBOPYOCTI.

IIpaBo po3NOPAJKEHHA 32 3araAbHUM
IPABUAOM 341HCHIOE OCOOMCTO BAACHUK, X0OYa
YUHHE 3aKOHO/aBCTBO Nepesbadae BUHATKH,
KOAU pPO3NOPAAKEHHA MaiiHOM 3/1HCHIOIOTH
iHIm 0cobu, AKI CTOCYIOTBCA TaKOXK 1 IpaBa
IHTeAeKTyaAbHOI BAacHOCTL. IIpaBo posmo-
PAAKEHHA MAHHOM BAACHHUK MOKE TaKOXK
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nepegapats iHmuM ocobam. Hanpukaag, Bin
MO3Ke TIepeJaTH CBOE MPaBO PO3IMOPALKEHH A
iIHmUM ocobam depe3 3alHATICTb, IMOXUAMMA
BIK 260 He3J0poB’sA. Y 3MICT MPaBOMOYHOC-
Ti PO3NOPAJKEHHA MAWHOM BXOJAHTH IIPABO
BAACHUKA BIAMOBHUTHCSA BiJ CBOTO IIPABa IIAA-
XOM BHKHJAHHA 260 3HHUIIEHHA HAAECKHHX
oMy peveil.

Otxe, cyb’€KTy mpaBa IHTEAEKTYaAbHOI
BAACHOCTI, SIK 1 6ygb-IKOMYy BAQCHHKY, Haja-
€TBCS MIPABO BYNHATH O6Y/Jb-AKI IPABOBI yrogu
Ha BIAYYKEHHA HAAEKHOTO HOMY PE3yABTATY.
Cy6’ekT mpaBa IHTEAEKTYaAbHOI BAACHOCTI
KOPHUCTYETHCA TAaKOIO CaMOIO NMPaBOMOYHICTIO
posnopaaKaTuca 06’ €KTOM IHTEAEKTYaAbHOI
BAACHOCTI, AK 1 OyAb-AKHU IHMHH cy0’€KT
IpaBa BAACHOCTI.

Taxkum 9UHOM, y 3MICTI TPAaBOMOYHOCTEH
BOAOJIHHA, KOPHUCTYBAHHSA, PO3NOPAJKEH-
Hsa cy0’eKTa ImpaBa BAACHOCTI 1 cy6’ekra mpa-
Ba IHTEAEKTYAaABHOI BAACHOCTI IIPUHITUIIOBO]
pisauni Hemae. Cy6’eKTHBHE NPaBO IHTEAEK-
TYaAbHOI BAACHOCTI — Ije npaBo cy0’€KkTa Ha
BOAOJIHHA, KOPHUCTYBAHHA 1 PO3MOPAAKEH-
HA HAA€KHHUM HOMY pe3yAbTaTOM IHTEAEK-
TyaAbHOI AigAbHOCTL. TOMy B 3aKOHOZABCTBI
YKpaiHu IpO IHTEAEKTYaAbHY BAACHICTBH JO-
LIABHO 3aKPIIIUTH IIPABO BAACHOCTI HE AHIIE
Ha O0’€KTH HAayKOBO-TEXHIYHOI TBOPYOCTI, &
if Ha PEITy Pe3yAbTATIB IHTEAEKTYyaAbHOL Ji-
AABHOCTI, asKe Taka po36LKHICTh HENPHITyC-
THMA.

[TIpore Mix IUMH JBOMA BHJAMH IIpaBa
BAACHOCTI ICHYE YHMaAO CyTTEBUX BiJMiH-
HOCTEH, 3a3HAYAE ABTOPCHKHMII KOAEKTHB Ha-
BYaAbHOTO mocibHuka «IIpaBo iHTeAeKTy-
aAbHOI BAacHOCT» 1998 poky [10, c. 13-14].
ITpaBo BAQCHOCTI, AK MPaBUAO, He OOMEKEHE
6yab-aKkuM cTpokoM. ITpaBo iHTeAE€KTYaAbHOT
BAACHOCTI BCTAHOBAIOETBCS AUIIE HA MEBHUH
CTPOK, IICASl YOTO BUHAXIi/ cTae HaJ0aHHAM
cycuinbcrBa. Ha okpemi o6’ektu (BHHAxXoAH,
KOPHCHI MO/JEAl, IIPOMHCAOBI 3pa3KH TOMIO)
MpaBOBA OXOPOHA BCTAHOBAIOETBCS AUIIE TTIC-
A KBaAlpikalii Iponosuiii AK BUHAXOAY YU
iHmoro o6’eKkTa Ta HOro gep:KaBHOI peecrpa-
nii. BcranoBAeHHA 3BMYAMHOrO npasa BAAc-
HOCTI Ha MarepiaAbHHII 00’€KT creniaabHOI
KBaAipikanii He moTpebye. Haiibiabur cyTTEBa
BIAMIHHICTb MIJK 3a3HAYE€HUMH IIPABAMH BAAC-
HOCTI TIOAATAE B TOMY, IO 3BUYaiiHE IpPaBO

Hame mpaso Ne 2, 2015

IJuBiAbHE, TIAPUEMHHUITBKE, TOCIIOAAPCHKE TA TPYAOBE IIPABO

146

BAACHOCTI BCTAHOBAIOETBCA Ha MaTepiaAbHI
00’€KTH — IpeAMEeTH HABKOAHUIIHLOTO Cepej-
osuma. O6’e€KTaMu IIpaBa IHTEAEKTYaAbHOI
BAACHOCTI MOKYTh OyTH AHIIE HEMaTepiaAbHI
006’€KTH — pedi, Kl B pUMCbKOMY IIPHBATHOMY
npasi Ha3UBAAHCh 6e3TinecHnMH. K yxke 3a-
3HAYaAOCh BHIIE, 06’ €KTaMHU IHTEAEKTYaAbHOI
BAACHOCTI € igei, o6pasu, CUMBOAH, AYMKH,
rinore3u Tomo. IlepenideHi 06’€KTH MOKYTb
CTaTH IHTEAEKTYAaABHOIO BAACHICTIO AHIIE 32
YMOBH, III0O BOHH 3JaTHI MarTepiaAi3yBaTHCh,
BTIAUTHCH y MaTe€pPiaAbHUX HOCIAX. Iges, aka
He 3JaTHa 40 TaKol MaTepianisalii, 06’eKToM
[paBa IHTEAEKTYaAbHOI BAACHOCTI HE CTaE€.
ITpore 3aKOHOAABCTBO JEAKHX KpaiH BCTa-
HOBAIOE ITPABOBY OXOPOHY 1 Ha 14€i.

BucuoBok
Y 3MmicTi NIpPaBOMOYHOCTEil BOAOJIHHA,
KOPHUCTYBAHHS, PO3HOPSAKEHHs Cyb €Kra

IpaBa BAACHOCTI 1 cy6’€KTa mpaBa IHTEAEK-
TyaAbBHOI BAACHOCTI HPHHIUIOBOI pPi3HUII
Hemae. Cy6’eKTHBHE IIPABO IHTEAEKTYaAbHOI
BAAQCHOCTI — I1€ IPaBo cy0’€KTa Ha BOAOJAIHHA,
KOPHCTYBAHHSA 1 PO3TOPAAKEHHA HANCKHUM
HOMYy pE3yABTATOM IHTEAEKTYAaAbHOI JlAAB-
HocTi. ToMy B 3aKOHOZABCTBI YKpaiHH 1pO
IHTEAEKTyaAbHY BAACHICTb JOITIABHO 3aKPIITH-
TH IIPABO BAACHOCTI He AMIIE Ha 06’€KTH Ha-
YKOBO-TE€XHIYHOI TBOPYOCTI, a if Ha pemTy pe-
3YABTATIB IHTEAEKTYaABHOI AIAABHOCTI, ajiKe
TaKa po30IKHICTh HEMPHUITYCTUMA.
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