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IIOHATHE H OCHOBHbBIE MOMEHTBI IIPABOCIIOCOBHOCTH

CABKA Tamapa - YHUBEpCcHTET eBpoleickux 3HaHui, Kagejpa yacraoro npasa

B mame Bpemsa HabOAIOJAIOTCSA 3aMETHBIE
IIepPEMEHbI B OCHOBE MHOTHUX OCHOBOIIOAATAIO-
muxX TepMuUHOB. OAHAKO ITOHATHE “TIPABOCIIO-
cobuocts” u “geecriocobHOCTL” He mHpeTep-
IIEAH cepbe3HbIX m3MeHeHHil. CyTb ocrasack
HpEeXKHEN.

I'paskgaHckas HPaBOCIIOCOGHOCTD-CIIO-
CcOOHOCTh AHIA HUMETh TpaKJaHCKHE IIpaBa
n Hectu obaszanHocTH. [I'pakganckas jee-
CIOCOOHOCTB-9TO CIOCOOHOCTh AHIIA CBOUMH
AEUCTBHAMH NIPHOOPETATh U OCYIIECTBAATH
IpaKJAaHCKHE IIpaBa, CO34aBaTb JAAsA cebs
rpax/JaHcKue 00A3aHHOCTH M UCIOAHATH HX.
COBOKYIIHOCTBh ITPABOCIIOCOOHOCTH U JEeCIO-
cO6GHOCTH  COCTaBAAET IPaBOCYOBEKTHOCTD.
ITpusnaHue NpaBOCYOBEKTHOCTH AHIA O3HA-
YJaeT IpHU3HAHUE 3a HUM ITpaBa MMETh BCE Te
IpaBa, KOTOPbIE YCTAHOBAEHBI AASI HETO CYO'b-
€KTHBHBIM IIPABOM. YUYAaCTHUKAMH TPaK/JaH-
CKUX IIPAaBOOTHOIIEHHH SIBASIOTCSA (pU3UUe-
CKHE U I0pUAHYECKHE AUIIA.

Yt06p1 6BITH CYOBEKTOM TPaKAAHCKOTO
1paea, rpax/JaHUH JOAKEH 0O6AagaTh orpe-
AEACHHBIMH 3aKOHOM KadeCTBaMHU, KOTOPBIE
B CBOEH COBOKYITHOCTH COCTABASIIOT TPaK/JaH-
CKYIO IIPaBOCYOBEKTHOCTB. I'paskganckas npa-
BOCIIOCOOHOCTB-3TO CAOKHAA IOPUAUYIECKAS
KaTeropusi, BKAIOYAIOMAsl IPABOCIIOCOOHOCTh
U 1€eCrocOOHOCTh TPaKAAHUHA.

B 1opuauueckoil auTeparype HeT €JHHO-
ro MHEHHUS II0 BOIIPOCY O COOTHONIEHHH Ta-
KHUX IIPABOBBIX KAaTETrOPUU, KaK IIPaBOCIOCOO-
HOCTb M INPaBOCYOBEKTHOCTB. PsAg aBTOpOB
YTBEP5KAAET,9TO NPABOCYOBEKTHOCTh BKAIO-
yaeT B ce0s npaBoCIIOCOOGHOCTh U A€ecrocob-
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HOCTb. B TO e Bpemsa MHOrHe ydeHble€ OTO-
AKAECTBASIIOT TOHATHA HPaBOCyOBEKTHOCTH
U IIPABOCIIOCOOHOCTH, YKa3bIBas, YTO IPaBO-
cyOBEKTHOCTh “O3HAYaeT HU 4YTO HHOE, Kak
1paBo AULA 6BITH CyOBEKTOM IPABOOTHOMNIE-
Huii”.VIMEHHO 9Ty BO3MOKHOCTH OTPaKaeT u
HPaBOCIIOCOOHOCTD.

I'pakganckasa mpaBoCIOCOOHOCTL - B®TO
IpU3HaBaeMas TocyJapCTBOM 32 TPaKAAHH-
HOM BO3MOKHOCTh UMETh I'PaKJaHCKHE Ipa-
BA M HECTH IpaxkjaHckue obsa3anHocTH (cT.17
'KP®).

Koneuno, npasocniocobuelii, HO He ee-
CHIOCOOHBIH TPAKAAHUH ABASETCA CyOBEKTOM
rpaxjanckoro npasa. OgHaKo 9TO IIPOUCXO-
AUT B CHAY TOIO, YTO €ro HpaBoCIoco6HOCTh
AOIIOAHAETCA  JEeCcIoCOOHOCTBIO  APYroro
Auna. bes takoro BocrioaHeHus “rnpaBocyOb-
€KTHOCTb HIPOABAAETCA TOABKO B IOpHAUYE-
CKOM o0becrne4eHnn OXPaHAEMBIX 3aKOHOM
unrepecos ee HocureArs’. CaegoBaTEAbHO,
NpaBoCyOBEKTHOCTL ~ IPEACTABASAET  cOOOM
€AUHCTBO IIPABOCIIOCOOHOCTH H JeecIocoOHO-
CTH.

I'paskganckas npaBococCOOHOCTb ABASET-
CA TPEeANOChIAKOH mnpasoobraganusa. Cybnb-
€KTUBHbIE IpaBa M O0OA3AHHOCTU ABAAIOTCA
CA€ACTBHEM PEAAU3AIMH MPaBOCIOCOOHOCTH.
Oanako HegocTaTouHO 006AaZaTh IPABOCIIO-
COOHOCTBIO, 4TOOBI CTaThb HOCHUTEAEM CYOBEK-
TUBHBIX IIPaB U 06A3aHHOCTEH.

CybbexTuBHbIE IpaBa U 00A3aHHOCTH BO3-
HHUKAIOT IIPH HAAHYHH OIIpEeJEAE€HHBIX 06CTO-
ATEABCTB, OpUANIECKHX PaKkTOB (cT.8 'KPD).
3aKOH IPHU3HAET PABHYIO IIPABOCIOCOOHOCTH
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3a BCEMHU TpaKJaHaMH, YTO HE O3Ha4aeT pa-
BE€HCTBA B CY6'LCKTI/IBHI)IX npaBax.

[IpaBociocoGHOCTL TPU3HAETCA 32 BCEMH
rpaxganaMu CTpaHbl. Ona BO3HHUKAeT B MO-
MEHT pOK/JEHUSA IpaKJaHUHA U IIPeKpaIiaer-
CS1 C €TO CMEPTHIO.

OgHakKo 0OTCI04a HEAB3SI A€AaThb BLIBOJ O
TOM, OyATO IPAaBOCIIOCOOHOCTD - ECTECTBEHHOE
CBOMCTBO YeAOBEKA ITOJ0OHO 3PEHMIO, CAYXY U
T.11. XOTA MPaBOCIOCOOHOCTh U BO3HUKAET B
MOMEHT POKAEHHsA, OHA TPpUObpeTaeTcs He OT
NPHUPOJBI, A B CUAY 3aKOHA, T.€. IPEACTABASIET
cob6oii 0611eCTBEHHO-IOPHAHYECKOE CBOICTBO,
ONPEAEAEHHYIO I0PUAHYECKYIO BO3MOKHOCTD.
B ucropun Obiam BpemeHa, Korga 6GoAbIIHE
IPynObl AIOAEH B CUAY A€HCTBOBABIIMX TOTra
3aKOHOB OBIAM IIOAHOCTBIO UAU IOYTH ITOAHO-
CTBIO AHIIEHBI IIPABOCHOCOOHOCTH (HAIIpPH-
Mep, pabel Tpu paboBAAAEABYECKOM CTPOE).

B opuguyeckoii AuTEparype rpax/JaH-
CKasg HpaBOCIOCOOHOCTb YacTO paccMaTpH-
BAETCSI KaK OIPEJEA€HHOE KadecTBO (UAHU
CBOMCTBO), NpHUCYIIlee rpakJaHUHY. DTO Kade-
CTBO, KaK BBLITEKAET U3 3aKOHA, 3aKAIOYAETCSA
B CIIOCOOHOCTH MMETh MpaBa M 00A3aHHOCTH.
CnocobHOCTL K€ O3HA4YaeT HE YTO MHOE, KaK
IOPHAMYECKYIO BO3MOKHOCTD: AHIIO CIIOCOOHO,
T.€. MOKET UMETh IpaBa u obssannocru. Ilo-
CKOABKY TaKas BO3MOKHOCTb IPEJyCMOTPEHa
u obecrevynBaeTCa 3aKOHOM, OHA IIPE/JCTABAA-
eT coboii onpesereHHOe CYObEKTUBHOE IIPABO
KaKJ0ro KoHKpeTHOro auna. “Ilpasocroco6-
HoCTb, -tucar C.H.Bpatycs, - 910 1paso ObITH
cyObekTOM IpaB u ob6s13aHHOCTEH .

DTOMY INpaBy KOPPECHOHAMPYIOT U COOT-
BETCTByOImUe 00A3aHHOCTH: BCE, KTO CONMpPH-
KacaeTcd C JaHHBIM T'PakK/JaHUHOM, HE JOAXK-
HBI HAPYIIATh €r0 IPaBOCIOCOOHOCTD.

Kak rosopuAoch BblIEe, IpeKpalieHue
npaBoCcroco6HOCTH  3aKOH  CBA3BIBAET  CO
cMepThIO YeAoBeka. K cmepTu npupasHuBa-
ercsi OOBSABAEHHE TpPaKJAHMHA YMEPIIHM.
OgHaKO, eCAH TPaKJaHUH KHUB, OObABACHUE
€ro YMEPHIUM HE JOAKHO OTPAKATHCA HA €O
MPaBOCIIOCOOHOCTH.

Takke 3aKOHOM NPEAYCMOTPEHBI MEPHI
110 OXpaHe IpaB ellle He POAUBIIMXCA AETEH.
ITpaBo Ha BO3MENEHHE BpeJa B CAydae CMep-
TH KOPMHMABIIA UMEET €ro pebeHoK, poJHB-
HIuicA mocAe cMepTH KopMuAablia. Hacaeann-
KaMH TaKKe MOIyT ObIThb A€TH, 3a4aTble IpHU

KU3HU HACAE€J0AATEASl U POAHUBIIHECA IIOCAE
ero cmeptu. OgHAKO B THX CAYYAAX 3aKOH
OXpaHsAET UHTEPEChl He IPOCTO 3a4aToro pe-
6eHka, a 6ygymero cybbekra rpasa. JAAs Bo3-
HUKHOBEHHUSI IIPaBOCHOCOOHOCTH Heob6xo4H-
MO, 4TOOBI Pe6EHOK POAUACH KUBBIM.

He caegyer cMemuBaTh 3aliuTy 3aKOHOM
npas 6ygymero pebeHKa ¢ MOMEHTOM BO3-
HHUKHOBEHUs1 ero mnpasocnocobrocru. Ilono-
JKEHHE O TOM, YTO HACA€JHUKAMHU MOIYT OBITH
AETH HACA€A0AATEASA, POAUBIINECS IIOCAE €TO
CMEPTH, HEAB3A TPAKTOBATb KaK IIPEAyCMO-
TPEHHBIII 3aKOHOM CAYy4alli BO3HHUKHOBEHHA
MPaBOCHOCOOHOCTH 4O POKAECHUA UEAOBEKA.
H60 ecrn pebeHOK HE POAUTCA KUBBIM, TO U
MPaBOCHOCOOHOCTh HE BO3HUKHET. MOMEHT,
KOIJa 4YEeAOBEK CUHMTAETCA POJHBIIMMCS,
ONpPEJEAAETCA HE IOPHAUYECKHUMH, A MeJH-
IMHCKUMH KPUTEPHAMHU ( MOMEHT HadaAa ca-
MOCTOSITEABHOTO JABbIXaHUS).

Ecan BHYTpHYTpO6HOE pasBuTHe pebeHKa
6BIAO MEHEe IIeCTH MECSINeB, MPaBOCIocob-
HOCTb HE BO3HUKAET, IOCKOABKY HE PETUCTPH-
pyerca HU QAKT pPOXAeHHUA, HU (PaKT cMep-
TH. [1oA06HBIN BBIBOA MOKHO CAEAATH U B
TOM CAy4Yae, ECAH BHYTPHUYTPOOHOE pa3BUTHE
6bp1100 HOAEE IIECTH MECSIIEB, HO peOEHOK KHA
MIOCAE POKAEHHUA HECKOABKO MUHYT, TaK KaK B
AAQHHOM CAYYa€ BBIAAETCSI TOABKO CBHUAETEADb-
CTBO O CMEPTH.

Kaxk ysxe 6bIAO CKa3aHO BbIIIE, IPABOCIIO-
COOHOCTD IPU3HAETCA 32 BCEMHU IPaKJaHAMH.
ITpaBociocO6HOCTL OPraHUYECKU CBA3aHA C
rpakganctsoM. llpuobperas rpakgaHCTBO,
YEeAOBEK CTAHOBUTCA CyO'BEKTOM mpaBa JaH-
HOro rocydapcrsa. He cayvaiiHO mnosTomy
B I'paxkganckoMm kogekce P® rosopurca He
0 MHPaBOCHOCOOHOCTH (PUIUYECKUX AHI] BO-
ob11e, a UMEHHO O MPABOCIOCOOHOCTU Tpaxk-
Aan. Ilpexge Bcero rpaxganam Poccuiickoi
Degepanuu NpegOCTaBASAETCS T'PAKAAHCKAS
IPaBOCIIOCOOHOCTL B MOAHOM ObbeMme.

Kpowme rpaxgan Poccuiickoit ®egepanuu,
Cy6beKTaMH rpaK4aHCKOTO IIpaBa MOTYT OBITH
HHOCTPAHUBI (AHIA, 0OAagaIoIue IpaskgaH-
CTBOM HHOCTPAHHOI'O rOoCyJapcTBa U HE HMe-
e rpaskgancrsa PO) u anna 6e3 rpaxkgan-
CTBa (T.€. HE NPUHAAAEKAIIUE K TPAKIAHCTBY
P® u e nmeromme JOKA3aTEABCTB IPUHAAAEK-
HOCTH K I'PaKJaHCTBY APYroro rocyJapcraa).
Crarpa 2 'K 3akpenaser 3a MHOCTpaHIIaMU
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6e3ycAroBHBIH (T.e. He Tpebylomuil B3aUMHO-
CTH CO CTOPOHBI TOCYAApPCTBA MHOCTPAHHOIO
Irpa’kJaHUHA) HAITUOHAABHBIM pexkuM. CyTb
€ro COCTOUT B TOM, YTO IIpaBa HMHOCTPAHIICB
Ha Tteppuropuu Poccum omnpegeasiorcs B
HNPUHIUIIE POCCUHCKUMH 3aKOHAMHM, a HE 3a-
KOHO/AaTEABCTBOM TOCYJapCTBa, K KOTOPOMY
NPUHAJAECKAT HHOCTpaHen. M3 oTol XKe cTa-
TbU I'paskgaHCKOro Kogekca ycMaTpHUBaeTCH,
YTO PACHPOCTPAHEHHUE MPABUA I'PAKAAHCKOTO
3aKOHOJAATEABCTBA Ha HMHOCTPAHIIEB IIpEAIIO-
Aaraercsa. YKazaHHas IPEe3yMIUsA O3Hada-
€T, YTO AAS OTPAHHYEHHs IPAB HHOCTPAHIIEB
HeoOX04MMO MPAMOE YKa3aHHE POCCHHCKOro
3aKOHA. YCTAHOBUB JAAS MHOCTPAHIIEB U AHI]
6e3 rpakJaHCcTBA HAIMOHAABHBIM peXuM, 3a-
KOH JOIIyCKA€T U3IBATHE U3 ITOTO IPABUAQ,
OTPAaHHYHUBAIONIUE UX IPABOCHOCOOHOCTH IIO
CPAaBHEHHUIO C IIPABOCHOCOOHOCTBIO TPaKiaH
Poccutickoit @egepanun. Tak, coraacHo ct. 41
Kogekca Toproporo MopemnaaBa"gust U cT. 23
BozgymuHoro Kogexkca B COCTaB ®KHUIIAKA MOP-
CKOT'O UAH BO3JYIIHOTO CYyAHA MOTYT BXOAUTD
AUIIDL POCCUHCKUE IPaKJaHE.

B sanHOE BpeMs MHEHHUS aBTOPOB IO 11O~
BOJY TOTO, IBASIETCA AHM IIPABOCIOCOOHOCTH
CyOBEKTHBHBIM IIPABOM, Pa3geAUAUCh. OgHH
CYUTAIOT, YTO HPABOCHOCOOHOCTL SBASET-
cs1 0coObIM CcyObeKTHBHBIM IpaBoM. Takxke
OHHM CYHUTAIOT, YTO €CAH IPABOCIOCOOHOCTH
npejcrapaser coboil cyObeKTUBHOE NpaBo,
TO HEOOXOAUMO PACKPBITh €ET0 OCOOEHHOCTH
U OTTPAHHYUTH €ro OT APYIrHX CyOBEKTHB-
HBpIX npas. OT gpyrux cyObeKTUBHBIX MpPaB
HPaBOCIOCOOHOCTD OHU OTAHYAIOT, B IEp-
BYIO O4Yepesb, CHeIUPUUECKUM, CAMOCTOA-
TEABHBIM COAEPKAHHEM, KOTOPOE, KaK yikKe
FOBOPUAOCH, 3aKAIOYAETCA B CIOCOOHOCTH
(ropuANM9YECKOH BO3MOKHOCTH) HMETh TI'PaK-
AAHCKHE NpaBa U 06A3aHHOCTH, MPEAYCMO-
TPEHHBIE 3AKOHOM.

Kpome Toro, rpaskgaHCKyio IpaBoCcIoco6-
HOCTb aBTOPBI OTAHYAIOT OT APYIUX CYOBEK-
THBHBIX IIPAB HA3HAYCHHCM. Omna Inpu3BaHa
obecreyuTs KaxkAOMY TPaxXAaHHUHY IOPUAH-
YECKYIO0 BO3MOKHOCTh IIpHOOpeTaTh KOHKPET-
Hble I'PAKJAHCKHE IIpaBa U 00A3aHHOCTH, UC-
IOAB3ysl KOTOPbIE OH MOKET yAOBAETBOPATH
CBOU NOTPEOHOCTH, PEAAN30BATh UHTEPECHI.

TpeTbe OTAMYHE 3AKAIOYAETCA B TECHOMU
CBSI3U IPABOCIIOCOOHOCTH € AMYHOCTBIO €€ HO-
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CHTEAS, TIOCKOABKY 3aKOH He JOITYCKAEeT €€ OT-
9yKACHHUC UAH IIEpEAATy APYTrOMY AHULTY.

ABTOpBI JAHHOH TOYKH 3PEHUS BbIAEAAIOT
U TO, 4TO IPABOCIHOCOOHOCTh KaK CyObEKTUB-
HOE IIPABO HEAb3A CMEIIMBATL C KOHKPETHBI-
MH CY6'I)CKTI/IBHI)IMI/I npaBaMH, BO3HHUKIIHUMH
B pe3yAbTaTe ee peaiusanuu. buite npaso-
CIOCOOHBIM — €lle He O3HaJaeT PaKTHYECKH,
PEaAbHO UMETh KOHKPETHBIE IIpaBa U 0643aH-
HOCTH, KOTOpbIC NPEJyCMOTPCHbI UAH JOIIY-
CKaloTcA 3akoHoM. TakoBo ux MHenwue.

Yro Kacaercsas Apyroii TOYKH 3pEHUS, TO
OHA 3AaKAIOYAETCA B MHEHUHM aBTOPOB O TOM,
9TO TPABOCIOCOOHOCTh CAE€JYET OTAMYATH OT
CcyObEKTHUBHOTO IIpaBa. B MX nonuManuu npa-
BOCIIOCOOHOCTD — 06112 TpeANoCchbIAKa, Ha OC-
HOBE KOTOPOH NPH HAAMYHMHU OIpPEJEACHHBIX
I0pUAUYECKUX (PAKTOB y AHIIA BO3HUKAET KOH-
KpeTHoe cyObeKkTuBHOE IpaBo. OHa npeacTas-
AsieT cob60H AuIb A0CTPAKTHYIO BO3MOKHOCTh
UMeThb yKa3aHHbIE B 3aKOHE IIpaBa U 06A3aH-
HOCTH, TOTJA KaK CyOBEKTHBHOE MPABO — 9TO
yKe CyIIecTBYIOIlee IpaBo, MPUHAJAEKaIee
KOHKPETHOMY AHILY, T.€. PEAAU3OBAHHASA BO3-
MOKHOCTb. BosmoxHOCTH HMMeTh mpaBa, 3a-
KAIOYEHHOH B MPaBOCIOCOOHOCTH, B OTAHYHE
OT CyObEKTUBHOTO IIpaBa, HE COOTBETCTBYET
0053aHHOCTDb APYTUX CYyO'LEKTOB.

ITo nx MHEHMIO, CYyOBEKTHBHOE NPaBO —
9TO 9AEMEHT MPABOOTHOIIEHHA, a MPABOCIIO-
cobHOCTB — cBOMCTBO cybbekTa npasa. I1paso-
cocoOHOCTBIO 06Aa4aI0T Bce rpakjane PO B
oauHakoBoM obbeme. O6beM CyObEKTHBHBIX
IpaB y pPasHBIX CYOBEKTOB TIPaKAAHCKOTO
IpaBa pPasAUYeH, KOHKPETHOE IPaBO MOKET
OTCYTCTBOBATb Yy JAaHHOI'O AHIA (HaHpI/IMep,
BCEM TPAKJaHAM PUHAJAEKUT BOZMOKHOCTD
UMEeTb MpPaBO COOCTBEHHOCTH, HO MPaBo CO6-
CTBEHHOCTH Ha KOHKPETHOE HUMYIIECTBO €CTh
AHIIb Y KOHKPETHOTO TrpakjaHuHa). IIpaso-
CIOCOOHOCTh PEAAU3YETCA YePe3 KOHKPETHbIE
cybbekTHUBHBIE IpaBa. [Ipu 9TOM rpakJgaHuH
HE MOKET OTKa3aThCA OT HMPaBOCIOCOOHOCTH
HUAHU €€ 9aCTH, a TaKKe NepesaTh €€ APyroMy
AHITY, KAK G0OABIIMHCTBO CYyObEKTUBHBIX IIPAB.
ITO 6BIAO MHEHHE APYTOi CTOPOHBI.

A camralo, 9TO KaxKAbli BLIOMpaET ompe-
AEAEHHYIO TOYKY 3PEHUSA B CUAY CBOUX yOek-
Aenuit. OHa MOKET O6BITH COBCEM HE IMOXO0KEH
Ha TO, 9TO IIHIIETCA B y‘le6HI/IKaX Pa3HBIMHU
ydaenbiMu. Ha To MBI 1 €CTh MBICASIIIIUE AIOAH,
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4TOOBI UMETH CBOE MHAMBH/YAABHOE MHEHHE.
Moe mHeHHE OAM3KO K NEPBOH YaCTH BBIIIE
cKkazanHoro. f cymrap, 4TO IpaBOCIOCO6-
HOCTb — 3TO OIpPEJEAEHHOE CYO'bEeKTUBHOE
IpaBo, Ja0llee HaM BO3MOXKHOCTb HMMETh
KOHKPETHBIE CYObEKTUBHBIE IIPABa.
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