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CYAEbHOE TOAKOBAHHE HOPM IIPABA B
YKPAUHE: TEOPETHKO-IIPAKTHYECKHE

ACIIEKTbI

KOCILIOBA HpuHna - cyaba O4€ccKoro aneAAIJHOHHOTO afMHHHCTPATHBHOTO CY4a

YK 340.115

Packpvimu meopemuxo-npaxmuueckue
acnexmuvl u 0Xapaxmepu3oeano cyoebroe monxo-
sanue nopm npasa. O60cH08aNH0, UMO UCKYCCMBO
MONKOBAHUA UPAEM BANCHYIO POLL 8 0CYULeCT-
BRLEHUU NPABOCYOUSL: ONPeOCRACMCA CO0ehocanUe
AUUHOCHO20 CYOelicKkoeo Yemompenua. Joxasa-
HO, UMO € NOMOUDIO UHCMPYMEHMOE HOpManb-
HOTL LOUKU 00ECNeUUBAEMC A MOUHOCID CYOCOHO-
20 MONKOBANUA.

Kniouesvie cnosa: wopuduveckas mexHuxa, mouxo-
eanue, Hopma npasa, monrkosanue, npagonpumerenue,
npasomeopuecmeo, cyooycmpoiicmeo, axmot cyo0e6H020
monKo8aHuA.

ITocTanoBka mpobaeMbl

OauuM U3 HaubOA€ee OTBETCTBEHHDBIX 9Ta-
OB CyAe€6HOH A€ATEABHOCTH ABAAETCA IPH-
HATHE CyAbeH pemenus no geAy. Ha gannoi
CTagWU OCYIIECTBAAETCA IOPUANYIECKAsds KBa-
AUPUKAHUA O6CTOATEABCTB /JeAd, CYMMHUPY-
I0TCS TOAKOBAaHHME U IIPUMEHEHHUE HOPM IIpa-
Ba I10 UHTEPIIPETUPOBAHHOMY PaKTYy.

Ha gannom sTame HeT €4MHOW MO3WLIUH
OTHOCUTEABHO IOPHAUYECKOH IPUPOABI aAK-
TOB CyAeb6HOro TOAKOBaHuA. Kaxapiii BH/J
aKTOB Cy4e€O0HOTO TOAKOBAHUA HMEET OIlpe-
AeaeHHble ocobennoctu. B To Bpemsa, Korga
B YKpauHe HPOUCXOAAT CUCTEMHBbIE IPeE06-
Pa30BaHUA, COBEPIIEHCTBYIOTCA MOAXOAbBI K
MOHMMAHHIO CYIIHOCTH CyAeOHOH BAacTH B
YKpausne.

CocTosAHHE UCCAEZOBAHHU I
ToAxkoBaHue mpaBa TpagULIHOHHO 3a-
HUMaeT OAHY M3 AHAUPYIOIIHX IO3ULIUI B
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TeopuH npasa u Tpebyer 6oree raybokroro
usydenus. K BonmpocaM 10pHAHUYECKOTO TOA-
KOBAaHHA HOPM IIpaBa oOpamaAuck sapydex-
HbI€ U YKPAHHCKHE UCCA€A0BATEAH, B YACTHO-
ctu H. BAaacenko, B. Kanauna, T. Kamanuna,
. Koaecuuk, A. Masauia, A. MuxaiiA€eHKO,
T. Mopmaxkosa, 1. Onumyxk, /. IlaTtrepcos,
C. Pabunosuu, T. Cengenkas, K. lllenneas,
H. llyrak, B. ABopckaa u 4p.

OJHAKO COCTOSIHHE OTEeYEeCTBEHHOTO Ha-
Y4HOTO TBOpYecTBa B cdepe I0PUJUIECKOH
TEXHHUKH CYIECTBEHHO OTCTAET OT COBPEMEH-
HBIX HOTPeOHOCTEH B TAKHX HCCAEAOBAHHUAX.

IIeAar HayuHO# CTaThbH — PACKPLITH TEO-
PETUKO-IIPAKTUYECKHE ACIIEKThI U OXapaKTe-
pH30BaTh Cys4e0HOE TOAKOBAHHUE HOPM IIpaBa.

HN3rokeHne OCHOBHBIX IOAOKEHHUMI

HMHTEANEKTYaABHO-BOAEBOH Ipouecc
CyA€6HOTO TOAKOBAaHHA COCTOUT U3 BbIAC-
HEHHUs IIPAaBOBOTO HPEANHUCAHUA M IOCAE-
AYIOIIETO €ro pasbAcHeHnus. Pazbsacuenne —
CIelUaAbHAA A€ATEAbBHOCTh OIIPEAEAEHHBIX
OPraHoOB U AHII, IIEAb KOTOPOH — 06ecreuyuTh
NpaBUAbHOE, e€JuHOOOpazHOe TpHUMeEHe-
HUE HOPM IIpaBa, YCTPAHUTb HEACHOCTH U
BO3MOKHBIe OomHOKU. C IMOMOIIBI0O 0COOBIX
IpPaBUA IOPUAMYECKON TEXHUKH, obmue u
abCcTpakTHbIE TIpeANHCAHUA TEPEBOAATC
B IIAOCKOCTh KOHKPETHBLIX BbICKA3bIBAHMI.
910 OOAErdaeT COOTHECEHHE IOPUAUYECKHU
3HAYUMBIX IPU3HAKOB OTAEABHOTO CAyYasd C
HNPU3HAKAMH, IIPEJYCMOTPEHHBIMU TIHIIOTE-
30 KOHKpeTHOH HOopMbI. TeM caMbIM, IIpoO-
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HCXOAHUT NEPexos OT HEeONpPeAEeACHHOCTH B
NPaBOBO OLIEHKE K MNPABOBON OIpEAEAEH-
HoctH [3, c. 154-155].

B ropuaundeckoii Hayke cyaeO0HOMY TOA-
KOBAHUIO TPAJULIHOHHO YAeAseTcs: 60ApIIoe
saumanue. [lpu xapakrepucruke cysgebHoro
ToAKoBaHHA Yydenble (M. IMyrax, M. Onu-
HyK) oOHApyKUAU TpHU nogxoga. CyTs mep-
BOTO I104X043a, KOTOPOTO MPHAEPKUBANUCH B
COBETCKOE BpEMA IPAKTUYECKH BCE y4YEHbIE,
COCTOUT B IIPU3HAHHUU Cy4e0HOrOo TOAKOBa-
HUA PA3HOBUAHOCTBIO O(PUIIMAABHOTO TOA-
KOBAaHUA, KOTOPOE OCYIIECTBASETCA CyJaMu
HAa OCHOBE pemIeHus UAM 0o000meHusa pHu-
AUYECKUX geA. B Tom uucae cygebHOE TOAKO-
BaHHE IOKA3BbIBAAOCH B BH/JE PYKOBOAAIIUX
IIOCTAHOBAECHHUH CyZ0B BBICIINX HHCTAHIIHH.
CoBserckas UAEOANOTUA HE OCTABUAA APYIOTO
BapHaHTa AAs OIIPEAEACHH MecTa cyge0HOoM
NPaKTUKHU B IIpaBoBoi cucreme. Ha ceroguns
YKa3aHHBIH II0AXO0/ IIPUBAEKAET OOABIINH-
CTBO yY€HBIX, B OCHOBHOM CTAPILIETO IHOKOAE-
Husa [10, c. 411].

B pesyabtare ocrabaeHus umgeororude-
CKOro gaBAeHHuA B KoHLe 1980-x rr., yuensle
HAYaAH BECTH pedb O TOM, 9TO B X0oze 00606-
meHus cyAe6HOI NPAaKTUKU HE TOABKO JaeT-
CA TOAKOBAHHE, HO U BBIPAKAETCA HPABOBOE
IIOAOKEHHUE, TO €CTh KAKHE-TO «CI'YCTKH» IIpa-
BOBOI MaTepuHu, KOTOPble HPUOAMKEHBI K
HOpMaM npasa (BTopo# mogxoa). Torga sto
PACIIEHUBAAOCH KAK HEKOE IPOABAEHHUE «HA-
Y4HOH cMeAoCTH». MHOrue He BOCHPUHSIAH
9Ty MO3ULHIO UAHU I10J AABAEHHUEM CTEPEO-
THIIOB, UAH U3 UAEOAOTHYECKHUX yOeKAeHUM.
Haea npaBoBBIX MOAOKEHHH pPa3BUAA IOPH-
AUYECKYIO HAYKY.

B 1990-e rognl 3ByYaAu HpPU3BLIBBI IIPHU-
3HaTh OOIIHe Pa3bsACHEHUA HOPM IIPaBa, OCY-
IIECTBAAEMBIE CYAAaMH BBICIIMX WHCTAHIUH,
TaKHUMH, KOTOpPbl€ UMEIOT IPABOTBOPYECKUH
xapakrep (rperuii moaxoj). Hexoropsie
ydeHble IPHU3HAIOT 9TO HEOXOTHO, HE KeAasd
BCTyIIaTh B IPOTUBOpeYHE C OOBEKTHUBHOM
peaabHOCTBIO. /pyrue 3adaBasaior o6 sTOM B
HOAHBII ToAoc. CygebHOE TOAKOBAaHHUE HMe-
eT xapakrepHble ocobenHoctu. /JannHas ge-
ATEABHOCTb  OCYLIECTBAAETCA  CyAeOHbBIMU
opra"amu. IIpodpeccnoHarbHO IOATOTOBAEH-
Hbl€ CIEUAAMCTBI PacCMaTPHUBAIOT OPUAH-
qgeckue geAa [10, c. 411].

CyaebHoe TOAKOBaHUE KaK BHJA OPUIIHU-
AABHOI'O TOAKOBAHMA ObIBA€T Ka3yaAbHbIM,
HOPMATHBHBIM M IPaBOINPUMEHUTEAbHBIM.
KasyarpHOE (MAM HHAUBHAYAABHOE) TOA-
KOBaHHME €CTh Pa3bsACHEHHE CMBICAA HOPMBbI
Ipasa 1Mo MOBOJY KOHKPETHOIO JeAa U 065-
3aTEABHO AMIIb AASA HETO.

A. Kanausa pasgeAsieT HOPMATHBHOE U
Ka3yaAbHOE TOAKOBAaHHE HOPM IIpaBa Ha JBa
noasuga: cysebHoe M aAMUHHCTPATHUBHOE.
CyaebHoe TOAKOBAHHE HOPMBI IpaBa — dTO
Pa3bACHEHHE CMBICAA HOPM IIpaBa, OCYIIeCT-
BAsemoe cydamu. CygebHoe TOAKOBAHUE Ha-
IPAaBAEHO HA IPAaBUABHOE U eJuHOOOpasHoOe
IpUMEHEHHE 3aKOHA B 4€ATEABHOCTH CYyJ0B U
ABAAETCA 00A3ATEABHBIM AAS HUX. AAMHUHHU-
CTPAaTHUBHOE TOAKOBAHHE HOPMBI IIpaBa JaeT-
CA UCHOAHHUTEAbHBIMH OPraHaMM BAACTH IIO
BOIIPOCAM YHIPABAEHHA, HAAOrOOOAOKEHUA,
PUHAHCHPOBAHUA, COLMAABHOIO obecrnede-
HHA U TOMY nnogo6Hoe [2, c. 58].

Bce cyabu MOryT 4aBaTh Ka3zyaAbHOE TOA-
KOBaHHE B CBA3HU C J€AAMH, KOTOPbIE€ PACCMO-
TpeAu. EcAam KasyarbHOE TOAKOBAaHHE JAET
CYyA BbICHIEH MHCTAHIIUHM, TO OHO MOKET IIpH-
obpectu obsa3zareAbHbIH XapakTep. Kasyaan-
HOE TOAKOBAHHE MOKET YYUTBIBATHCA U UHbI-
MU IIPaBOIPUMEHUTEABHBIMUA OPraHAMHU IIPU
pa3pemeHuy aHaAOTHYHBIX geA [10, c. 421].

Cyaebnyio cucteMy Y KpauHBI COCTaBAAIOT
cyAnl obmeil I0puUCAUKIHU (MECTHBIE CyAbl;
AEeAAALTUOHHBIE CyAbl; BBICIIHE CIEIUAAM-
suposaHHble cyabl; Bepxosnbiii Cya Ykpa-
unbl) © KoHcturynuonnerit Cyg YKpauHBI.
KauecTBeHHOE OTAMYME TOAKOBAHHA HOPM
npasa B IIPOII€CCE UX NPUMEHEHUS ITO3BOAA-
€T TaKKe BbIAEAUTb KaK 0CcOObIH BUJ IpaBo-
IPUMEHUTEABHOE TOAKOBAHHE.

ITrenymamu BpIcmux crieluaAu3upoBaH-
HBIX Cy40B (Bpicmnii cnenuarusupoBaHHBIN
CyA YKpauHBI II0 PACCMOTPEHUIO I'PaKjaH-
CKHMX H YTOAOBHBIX /€A, Bpicmmii xo34aii-
CTBEHHBIH cy4 YKpauspl, Beicmumii agmu-
HUCTPATUBHBIA cys YKpaussl) u I[lrenymom
Bepxosnoro Cyaga YKpauHbl JaeTcsA IpaBo-
IPUMEHUTEABHOE Cy4e6HOE TOAKOBAHHE.

Bricmmii crienmaAM3upoBaHHbIA cyq gaeT
CHEUAAU3HPOBAHHBIM Cy/JaM HU3IIETO YPOB-
HA PEKOMEH/AaTeAbHblE PA3bACHEHHUA IO BO-
IpocaM HPUMEHEHHUS  3aKOHOJATEAbCTBA
OTHOCHTEABLHO pEIleHUsA AEA COOTBETCTBYIO-
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meil cyaebHoil opucauknun (cr. 32 3akoHa
Yxpaunbl «OQ cyg0ycTpoicTBE M CTaTyce Cy-
aeii»). ITaenym Bepxosnoro Cyga YKpauHbl
npuHumMaet pemenue o6 obpamenun k Kon-
crutynuonnomy Cyay YKpauHbI IO BOIPO-
caM KOHCTUTYLMOHHOCTH 3aKOHOB U JPYyTHX
IPaBOBBIX AKTOB, a TaKkKe OTHOCHTEALHO
OpUITHANABHOTO TOAKOBaHUA KoHcTuTynuu u
3aKOHOB YKpauHsl [7].

Brnpouem, caegyer obparuth BHUMaHUE,
gyto IIArenym Bepxosnoro Cyga YxpauHml,
BMecTe ¢ HayyHO-KOHCYABTAaTMBHBIM COBE-
TOM, KOTOPbIH JeHCTByeT IpH HEM, HMeeT
3aKOHHOE IIPAaBO HPEJOCTABAATL BbIBOADI
OTHOCHUTEABHO IPOEKTOB 3aKOHOAATEAbHBIX
AKTOB, KACAIOLIMXCSA CyJOyCTPOHCTBA, CYAO-
NPOM3BO/JCTBA, CTaTyca CyJel, UCIOAHEHUSA
CyseOHBIX pemeHui U JPYrUX BOIIPOCOB,
CBA3AHHBIX C (QYHKIIMOHMPOBaHUEM Cyae6-
HOU cucTteMbl YKpauusl [7].

[To HameMy MHEHHIO, Y€PE3 PEAAUIAIIUIO
aroro npasa Bepxosuriit Cya YKpauHbl ume-
€T BO3MOKHOCTb OCYIECTBAATh TOAKOBAHHUE
HOPM IIpaBa emje Ha CTaJUH HPOEKTUPOBA-
HHUA. Bpicmumii cnenuaAusupoBaHHBINR Cy/
AAET CHelUAAU3UPOBAHHBIM CyJaM HU3IIEro
YPOBHSA PEKOMEHAATEAbHbIE PA3bACHEHUA 110
BOIIpOCAaM IPUMEHEHHSA 3aKOHOJATEAbCTBA
OTHOCHUTEABHO PEIIEHUA JEA COOTBETCTBY-
omei cygebHol opUcAUKINUA. BepxoBHBIN
Cya YKpaunbl JaeT cy4aM pasdbsACHEHHA I10
BOIIpOCAaM IPUMEHEHHSA 3aKOHOJATEAbCTBA
Ha ocHoBe 0006mieHusa cysqeO0HOH NMPAKTHKHU
U aHaAHM3a CyAe0HOH CTaTUCTHKH.

IIpn nHeobxoaumoctu Bepxosnsiii Cyg
YKpauHbl ITIpU3HAET HEAEHCTBUTEALHBIMU
pasbsacHenus [IaeHyma BbICHIEro CreIiHaAH-
3UPOBAHHOIO Cy4a. PazbsacHeHne yKazaHHbBIX
CyA0B He MeHAIT 3akoH. CBOMM aBTOpHTE-
TOM YKa3aHHble CyAeOHble MHCTAHIIUU BAH-
AI0T Ha BEChb XOJ IPAaBONPUMEHHTEABLHOTO
npoiecca, J4eAalT €ro €JUHbIM U TAKUM, YTO
obecrieunBaeT crporoe coOAlOJeHUE IPHUH-
LUIla 3aKOHHOCTH.

ITo maenuio A. Masaunsl, JedcTByromee
YKPAMHCKOE 3aKOHOJATEAbCTBO IIPEJOCTaB-
Af€T MpaBO OPUIIUAABHOIO 006A3aTEABHOTO
TOAKOBAHHUA HOPM IIPaBa HCKAIOYUTEALHO
Koucrurynunonnomy Cyay YKpauHbl, U ®TO
NpPaBUABHBII NoAxo4. OcHOBHaA (QPyHKIUA
BepxosHoit Pagpl YKpauHBI COCTOMT B CO3-
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AaHHU HOPM IIPaBa, IPaBONPHUMEHUTEAbHAS
AEATEABHOCTh U OPHIIMANBHOE TOAKOBAHHE
HOPM IIpaBa CA€AYET OCTABUTh OpraHaM HC-
IIOAHUTEABHOH (B OIPEAEACHHBIX CAYYasX —
cyaebnoit) BAactu [4, c. 48-49].

Koucrurynunonnstit Cys YKpanHbl aKTUB-
HO B CBOEH IPAKTHKE HCIIOAB3Y€T CCBIAKH Ha
HOpPMBI MeKgyHapogHoro mpasa. CoraacHo
uccaegosanuio O. Kanaunoit u T. Cengerr-
KoM, 10 cocrosinuio Ha 1 mapra 2007 roga
Koncrurynuonnnii Cys YKpaumHBI BbIHEC
144 pemenus, B 27 u3 nux (19% or obuge-
ro yucAa). Cyg cocrancs Ha HOPMBI MEKAY-
HAapOAHBIX AOTOBOPOB, B YacTHOCTH KoHBeH-
LU0 O 3aIUTE IPaB YEeAOBEKa M OCHOBHBIX
cBob60og. 1 B HECKOABKHX CAy4YasAX — Ha pe-
meHusa EBponeiickoro cysa mo npasaM 4eAo-
BEKA IO KOHKPETHBIM JeAaM. Takue cChIAKH
IIOMOTAI0T CPOPMYAHPOBATH, OOOTATHUTh HAU
YCUAUTDL IPABOBYIO IIO3UIIUIO IO AeAYy, 060-
CHOBaTh pelnieHus cyaa [8, c. 58-59].

KBasunopmarusHoe 3HaveHue oba3a-
TEABHOTO TOAKOBAaHUS 3aKOHA BBICHIUMH
CydaMH, €CAH HCXOJUTh U3 aHAAHM3a Ipak-
Tukn EBpomneiickoro cyga, mopoxjaer ABa
OCHOBHBIX BoIlpoca. IlepBrIil cBsA3aH ¢ mpa-
BOMOYHEM BBICHIHX CY/J€OHBIX OPraHOB IPH
PaccCMOTPEHUH KOHKPETHBIX A€A 4aBaTh 0041-
3aTEABHOE JASl HHUKECTOAMUX CYyJ0B TOAKO-
BaHHEe HOPM mnpasa. Takum o6pazom, TOAKO-
BaHHUIO IPUAAETCA HOPMATUBHOE 3HAYEHHE
[9, c. 103].

/A pyroii 3akoHOMEepHBIH BOIIPOC KacaeTcs
BO3MOKHOCTH MPEJOCTABACHUA TAKOMY TOA-
KOBAaHMIO OOpaTHOM CHABI U HCIOAB30OBAHHE
€r0 KaK OCHOBAHHA JAS OTMEHBI CyJeOHBIX
pelIeHni, BCTYNUBIIUX B 3aKOHHYIO CHAY.
ITo obmemMy mpaBUAY HOPMAaTUBHOE TOAKOBA-
HHE UMeeT npenejeHTHoe 3Hadenue. Hopma-
THBHOE TOAKOBaHHE J€iCTByeT Ha Oygymiee
BpeMsA U ABAAETCA OOA3ATEABHBIM JASL HH-
KECTOANIUX CYAOB IPH PACCMOTPEHUH HMU
OAHOPOAHBIX /€A, B KOTOPBIX HOPMA IO/JAE-
JKUT IPUMEHEHHUIO B €€ TOAKOBAHHUHU BBICIIUM
Ccy4eOHBIM OpPraHOM. YCHAUBAETCSI PEAABHOE
3HA4YEHHE PENIeHHUI BBICIIUX CYAe€OHBIX Op-
raHoB JAd cyJebHOH mpakTuku. Pemenus
Aal0OT HOPMAaTUBHOE TOAKOBAaHHUE 3aKOHa, pa-
Hee MPUMEHEHHOI'0 HHKECTOAINIUMHU CyJaMu
IIPU pa3pelIeHUN KOHKPETHOIO AeAa. B cBa-
3M C ®TUM BO3HHKaeT Bonpoc o6 obparHoi
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CHA€ TOAKOBAHHUA, TO €CTh O BO3MOKHOCTH
€ro NPpUMEHEHHUA B KAUECTBE OCHOBAHUSA AAS
OTMEHBI BHIHECEHHBIX Cy4€OHBIX aKTOB, KOTO-
pble HCXOAUAM U3 UHOH MHTEPIPETAIIUH IO-
AOKEHHH 3aKOHOAATEABCTBA HUKECTOAITUMHU
cygamu [9, c. 104].

Coraacuo ¢ uccaegopanuamMu C. Arek-
ceesa, B mpornecce Cy4e6HOro TOAKOBAHHUA
BbIpabaThIBalOTCA: 1) IpaBOBBIE IIOAOKE-
HUA (co3jaBaeMble CyJdaMH HOPMBI IIpaBa
AASL KOHKPETHOTO CAy4as IIyTeM TOAKOBa-
HUA UAH AHANOTHH); 2) HOPMBI IIpaBa Kak
TUIIU3UPOBAHHBIE PEIIEHHA CYJ4O0B BBICIIHX
UHCTAHUUH, KOTOpble BbIpabaTbIBAIOTCA B
peayAbTaTe 06061menu cyqe6HOH NpakKTUKU
[10, c. 421].

ITo muenuio K. lllenmneas, opMyAnpoBKa
(paKTOB CAyYaEB B IOPUAUYECKOU apTryMeHTa-
MU HapPaBASAIOT 3HAYEHUA OPHAUIECKHX
TEKCTOB TOABKO B IIpeJeAax KOHTEKCTa Pak-
ToB. HeT onucanuit «4ucTeix» GpakTos, HEMOA-
KOHTPOABHOTO  «OIHCAHUS» OPUAUYECKHX
npasuA. DPopMyAupoBka (pakTa ABAAETCA
0053aTEABHBIM KOMIIOHEHTOM IOPHAUYECKOTO
peleHus, Npu 9TOM IOPpHAUYECKHE MPABUAA
HaX0J4 T CBOIO >KU3HBb B PpaxTe [12, c. 61].

B cBaA3u ¢ aTM cygebHblE pemeHus, 6y-
AYYHU IPOLECCYAABHBIMU AKTAMHU, «BCETJa AB-
AFIOTbCA AKTaMHM HUH/AUBHAYAaAbHBIMHU, KOTO-
pbl€ CBA3AHBI C KOHKPETHLIMU KM3HEHHBIMU
CUTyalluAMH, UMEIOIIUMU COOTBETCTBYIOIIUE
nmpaBoBble CBOHCTBa» [H, ¢. 8]. B kauecrme
CO3JaBaeMbIX CpeJCTBAMU M IIpHEMaMH IOpH-
AUYECKON TEXHUKHU IOPUAUYIECKUX PELIEHHUH
KaK HMTOTOB IOPHUAUYECKOH JeATEeABHOCTH B
IIUPOKOM CMBICAE CAOBA MOTYT BbICTYHATh!

1) <HOpMaTUBHO-IPABOBLIEC AKTHI;

2) pemeHue cyja U3 IPakJaHCKOIO JEAQ;

3) rpa)kJaHCKO-IPaBOBOH A0OrOBOP;

4) aKT-TOAKOBAHHE YCTaBa;

5) cOopHUK HOPMATHBHO-IPABOBBIX aK-
TOB I10 OIIPEAEAEHHOMY BOIIPOCY;

6) xomMmMeHTapuil K 3akoHy u T. 1. [I,-
c. 158].

B pesyAbTaTe TOAKOBAaHHMA HOpPM IIpaBa
NPOUCXOAUT IpaBoBasg oueHka ¢gakra. Ha
3aBepmiamonieM srane cysebHoro pasbupa-
TEABCTBA KOHEYHOH IIEABIO AIBASIETCA IIPABO-
Badg OIeHKAa (PaKTHUYECKHX OOCTOATEABLCTB.
Takaa onenka gocruraerca GOPMUPOBAHU-
€M OINpeJEeAECHHBbIX MpeJCTaBACHUIl B BHUAE

I0OPHAUYIECKUX CHAAOTH3MOB KBAAM(PUKALIUU pac-
CMATPHUBAEMOrO JeAd, Ha OCHOBE IOCTHTHYTOIO
npasa B Ipoljecce €ro nonumManus. Muade roso-
P41, OCYImIECTBASIETCS MPOIECCyaAbHOE 0POpMAE-
HHUE PE3YABTATOB AEATEABHOCTH I10 BBISACHEHUIO
IPaBOBOTO COAEPKAHMUA MYTEM aJE€KBATHOTO
(HUKCUPOBAHHS BBIBOAOB «JyXa» CYAbU B pelle-
uuu [6, c. 197].

B. ABopckaa obocHOBaAa, 4TO cogepaxa-
HHUEM AKTOB CyJeOHOTO TOAKOBAHHSA SABAS-
€TCsl COBOKYIIHOCTb IIOAOKEHHH, KOTOpbIE
Pa3bACHAIOT 3aKOHOJAATEABCTBO. A  Takke
CYIIHOCTb IIOAOKEHHH, BHYTPEHHAA OCO-
6E€HHOCTb, CBOICTBA, XapaKTE€pHbIE YEPTHI,
KOTOpPbIE€ OTAMYAIOT UX OT HOPM 3aKOHOJa-
TEABCTBA U PEIICHHH CYZ0B IO KOHKPETHBIM
AeAnaM. AKTBI cyJe6HOro TOAKOBaHUS PopMy-
AHMPYIOTCA € IeAblo obecredyeHus eJUHCTBA
IpPUMEHEHHs 3aKoHogareAbcTBa. HMccaego-
BATEABHUI]A BBIJEAHAQ OCHOBHBIE Tpebo-
BAHHUA K COAEP;KAHUIO KAYECTBEHHOTO aKTa
cyaebHOTO TOAKOBaHHA. B wacrHOCTH, pedb
nAeT O NPABUABHOM IPHUMEHEHHHU IPaBHUA
IOPUAMYECKOIl TeXHUKH, a TaKKe O IIOAHOM
COOTBETCTBHUH COJEPKAHUA aKTOB Cyge0HO-
ro TOAKOBAHHUS 3aKOHOZATEABCTBY. /Jpyrum
TpeboBaHHEM ABASIETCA OTCYTCTBHE B AKTE
«HOBOOOPA30BAHHBIX» IIPABOBBIX HOPM. AKT
Cy4e0HOTO TOAKOBAHHUS Pa3bACHAET IIOAO-
KEHHUs 3aKOHOJATEABCTBA, a4 HE TOABKO JY-
6Aaupyer ux. AKT cy4e6HOro TOAKOBAHHUSA
yAydIIaeT IOHHMAHHE 3aKOHA JAS IIPaBO-
IPUMEHHUTEAS] H OCHOBBIBAETCA:

1) Ha 06061I€HUAX U BBIBOJAX NPAKTHKH
paspelieHus ONPeJEACHHON KaTErOPUH JA€EA;

2) Ha aHAAH3€ JONYIIEHHBIX CY4aMU OIIHU-
60K.

Ob6ecneunts cCOOAIOAEHUE U PEAAUIAITUIO
HA3BAHHBIX TPeOOBAHUH MOKHO HYTEM BBI-
IIOAHEHHUsI TpeOOBAaHUU IO CTPYKType aKTOB
Ccy4e0HOTO TOAKOBaHHs, IpPaBUA POPMYyAH-
poBaHus AePUHHULIUN H IOPHAUKO-AUHIBH-
CTUYECKOI0 TOAKOBAHUA B 1ieAaoMm [11, c. 287].

CymHOCTb Cyg4e6HOrO0 TOAKOBAaHUA COCTO-
UT U3:

1) mccaea0BaHUS AOTHUYECKOTO MOCTPOE-
HHs HOPMATHUBHOI'O MaTE€PHAAQ;

2)  yACHEHHS CMBICAA HOPMBI IIpaBa Ha
OCHOBE AaHAAH32A €€ TEKCTa;

3) aHaAH3a U CPaBHEHHS CBA3EH MEXKAY
4acTSAMH HOPMBI IIPABa.
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Ocoboe 3HavyeHHE HMeET INIPpHUMCHEHUE
TaKUX AOTHUYECKUX HHCTPYMEHTOB, KAK IIO-
HATHE, CYKAE€HHE, YMO3AKAIOYECHHUE, 3aKOHbI
AOTHKH, aKCHUOMBI. Cy,l[bﬂ OCYIIECTBAJCT AC-
AYKTHBHDbIC ACIL/'ICTBI/IH, C EABIO PACIIOAOKHUTD
COTAACHO 9THM IIPpABHAAM HOPMATHUBHbIC
npeAnucanusi, NpUHOHUIIbI H aKCHOMBI, IIPO-
HCXOASIIHE U3 BCEX HOPM, KOTOpble Heo6Xo-
AUMO IPUMEHUTDb UAH OOBACHUTD.

BriBoabl

M cKyccTBO TOAKOBAHHA HUTPAET BAXKHYIO
POAB B ocymiecTBaeHHU npaBocygusa. C ero
MOMOIIbIO ONPEAEASAETCA COAEPKAHHE AHU-
HOCTHOTO cygeiickoro ycmorpenus. Cpeg-
CTBa IOPHUAMYECKOH TEXHHUKHU 00ECIEYUBAIOT
TOYHOCTD Cy/J4€6HOr0 TOAKOBAHUS.

NuaauBHAyaAbHBIE XAPAKTEPUCTHKH He-
HOBTOPUMOCTH «AyXa» CYAbH HMEIOT peIla-
Iollee 3HAYEHUE IPHU OCYIIECTBACHHH Ipa-
Bocygus. CAOXKHBII IPOLIECC TOAKOBAHUSA
HOPM IIpaBa HAIpPaBA€H Ha IOPHUAUYECKYIO
KBaAuUKAIUIO PAKTHIECKUX OOCTOATEABCTB
dena. Cyapsa JOAXKEH peNInTh ABOMHYIO 3a4a-
4y: YCTaHOBUTH Cy4eOHYIO MCTHHY U OCYIIle-
CTBUTB cyJe6HOE TPaBOTBOPYECTBO.
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SUMMARY
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iterpretation of the law. The art of interpretation
plays an important role in the administration
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Kocrjosa H. - CygebHoe TOAKOBaHHEe HOPM IPaBa B YKPaHHE. ..

1. Kostsova
JUDICIAL INTERPRETATION OF
LAW IN UKRAINE: THEORETICAL AND
PRACTICAL ASPECTS

Intellectual and  volitional  process
of judicial interpretation consists of the
clarification of legal regulations and its
subsequent clarifications. Clarification
special activities are defined of bodies and
individuals, whose goal is to ensure the
correct, uniform application of the law to
eliminate ambiguities and possible errors.
Using special rules of legal techniques
of interpretation of general and abstract
regulations are translated into concrete
statements. This facilitates the mapping
of legally relevant characteristics of the
individual case with evidence provided by
the hypothesis of a specific rule. Thus, there
is a transition from uncertainty in the legal
assessment of legal certainty

Judicial interpretation has characteristic
features. This activity is carried out by the
judiciary. Professionally trained experts
examine legal cases. Judicial interpretation
as a kind of official interpretation is casual,
normative and legally enforced. Casual (or
individual) interpretation is explaining the
meaning of the law on the specific case and
only for him.

O. Kaplina shared normative and casual
interpretation of the law on two types: judicial
and administrative. Judicial interpretation of
the law has clarified the meaning of the law,
exercised by the courts. Judicial interpretation
is aimed at correct and uniform application
of the law in the courts and is binding on
them. Administrative interpretation of law
given by the Executive authorities on issues of
governance, taxation, Finance, social welfare
and so forth.

Causal interpretation can give all judges,
in cases that are considered. If the causal
interpretation gives the higher court,
thanks to his special authority, may acquire
mandatory character. Causal interpretation
can be considered and other law enforcement
agencies in the resolution of similar cases.

The court system of Ukraine consist of
courts of General jurisdiction (local courts;

appellate courts; Supreme specialized courts;
the Supreme Court of Ukraine) and the
constitutional Court of Ukraine. Qualitative
difference of legal interpretation in their
application also allows you to highlight as a
special kind oflegally enforced interpretation.
The plenums of High specialized courts
(the High specialized court of Ukraine on
consideration of civil and criminal cases, the
Supreme economic court of Ukraine, High
administrative court of Ukraine) and by the
plenary Supreme Court of Ukraine is given
to enforceability of judicial interpretation.

The high specialized court specialized
courts of lower level with recommendatory
explanations on issues of application of
legislation regarding the decision of cases
within their jurisdiction (article 32 of the law
of Ukraine «On judicial system and status of
judges»).

The Plenum of the Supreme Court of
Ukraine adopts the decision on the appeal
to the Constitutional Court of Ukraine
concerning constitutionality of laws and
other legal acts, as well as regarding official
interpretation of the Constitution and laws of
Ukraine.

However, it is necessary to note that the
Plenum of the Supreme Court of Ukraine,
together with a Scientific Advisory Board that
acts under him, has the legal right to give
opinions concerning draft legislation relating
to the judicial system, judicial proceedings,
status of judges, enforcement of judgments
and other issues related to the functioning of
the judicial system of Ukraine.

In our opinion, through the
implementation of this law, the Supreme
Court of Ukraine has the opportunity to
interpret the law at the design stage. The high
specialized court specialized courts of lower
level with recommendatory explanations
on issues of application of legislation
regarding the decision of cases within their
jurisdiction. The Supreme Court of Ukraine
as the highest judicial authority, gives the
courts clarifications on the application of
the legislation on the basis of generalization
of judicial practice and analyses of judicial
statistics. If necessary, Ukraine’s Supreme
Court invalidates the explanations of the

31




Teopis, icropist gepskaBH i Ipasa

Plenum of the high specialized court. An
explanation of these courts don’t change law,
but his great authority, these courts affect
the whole course of the law enforcement
process, make it uniform so that ensures strict
compliance with the principle of legality.

The essence of judicial interpretation is
the study of the logical construction of legal
material, the understanding of the meaning
of the rule of law on the basis of the analysis
of the text, the analysis and comparison of
relationships between the parts of the law,
and the like. Of particular importance is the
application of logical tools such as concept,
judgment, reasoning, laws of logic, axioms.
The judge carries out deductive steps, with
the aim of positioning according to these

rules regulations, principles and axioms,
which come from all the rules that he needs
to apply or explain.

The art of interpretation plays an
important role in the administration of
justice. It can help to determine the content
of personal judicial discretion. Means of
legal techniques provide accurate judicial
interpretation. Individual characteristics of
uniqueness of the «spirit» of the judge are of
crucial importance in the administration of
justice. The complex process of construing
the law is aimed at legal qualification of the
facts of the case. The judge has to solve a
double task: to establish the judicial truth,
and to exercise judicial lawmaking.
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