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Ó ñòàòò³ ïðîàíàë³çîâàíî ï³äõîäè ñó÷àñíèõ â÷åíèõ äî ðîçóì³ííÿ ïîíÿòü
“êðèì³íîãåíí³ñòü”, “êðèì³íîãåííèé ôàêòîð”, “êðèì³íîãåííà ñèòóàö³ÿ”, “êðèì³íîãåí-
íèé ïîòåíö³àë” òîùî. Íà ö³é ï³äñòàâ³ àâòîð ôîðìóëþº âëàñíå âèçíà÷åííÿ ïîíÿòü
“êðèì³íîãåíí³ ïðîöåñè” òà “êðèì³íîãåíí³ ïðîÿâè” òà îá´ðóíòîâóº äîö³ëüí³ñòü ¿õ
âèêîðèñòàííÿ ó ñó÷àñíèõ êðèì³íîëîã³÷íèõ äîñë³äæåííÿõ.
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Â ñòàòüå ïðîàíàëèçèðîâàíû ïîäõîäû ñîâðåìåííûõ ó÷åíûõ ê ïîíèìàíèþ
ïîíÿòèé “êðèìèíîãåííîñòü”, “êðèìèíîãåííûé ôàêòîð”, “êðèìèíîãåííàÿ ñèòóàöèÿ”,
“êðèìèíîãåííûé ïîòåíöèàë” è äðóãèå. Íà ýòîì îñíîâàíèè àâòîð ôîðìóëèðóåò
ñîáñòâåííîå îïðåäåëåíèå ïîíÿòèé “êðèìèíîãåííûå ïðîöåññû” è “êðèìèíîãåííûå
ïðîÿâëåíèÿ” è îáîñíîâûâàåò öåëåñîîáðàçíîñòü èõ èñïîëüçîâàíèÿ â ñîâðåìåííûõ
êðèìèíîëîãè÷åñêèõ èññëåäîâàíèÿõ.
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êðèìèíîãåííûå ïðîöåññû, êðèìèíîãåííûå ïðîÿâëåíèÿ.

Paper analyzes the approaches of modern scientists to the understanding of the
concepts of “criminogenity”, “criminogenic factors”, “criminogenic situation”, “criminogenic
potential” and so on. On this basis an author gives his own definition of the concepts
of “criminogenic processes” and “criminogenic manifestations” and justifies the
appropriateness of their use in modern criminological research.
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Ó ñó÷àñíèõ êðèì³íîëîã³÷íèõ òà êðèì³íàëüíî-ïðàâîâèõ äîñë³äæåííÿõ äîâîë³
÷àñòî çóñòð³÷àþòüñÿ ïîíÿòòÿ “êðèì³íîãåíí³ñòü”, “êðèì³íîãåííèé ôàêòîð”, “êðèì³íî-
ãåííà ñèòóàö³ÿ”, “êðèì³íîãåííèé ïîòåíö³àë” òîùî. Ö³ ïîíÿòòÿ íå º íîâåëîþ â
þðèñïðóäåíö³¿, à ï³äõîäè äî ¿õ ðîçóì³ííÿ ñó÷àñíèìè â÷åíèìè íå âèêëèêàþòü
îñîáëèâèõ çàóâàæåíü. Âîäíî÷àñ ó â³ò÷èçíÿí³é þðèäè÷í³é ë³òåðàòóð³ â³äñóòí³ ÷³òê³
âèçíà÷åííÿ ïîíÿòü “êðèì³íîãåíí³ ïðîöåñè” òà “êðèì³íîãåíí³ ïðîÿâè”, ùî àêòóàë³çóº
íåîáõ³äí³ñòü ç’ÿñóâàííÿ ¿õ çì³ñòó é ñóòíîñò³ òà ôîðìóâàííÿ ºäèíîãî ï³äõîäó äî ¿õ
ðîçóì³ííÿ. Çîêðåìà, äåÿê³ â÷åí³ âèêîðèñòîâóþòü ïîíÿòòÿ êðèì³íîãåííèõ ïðîöåñ³â
ó êîíòåêñò³ çàãàëüíèõ òåíäåíö³é â³äòâîðåííÿ çëî÷èííîñò³ [1, ñ. 5]. ²íø³ ðîçãëÿäàþòü
öå ïîíÿòòÿ â ñèñòåì³ äåòåðì³íàö³¿ çëî÷èííîñò³ [2]. Îäíàê, íà íàø ïîãëÿä, òàê³
ï³äõîäè íå ïîâíîþ ì³ðîþ â³äîáðàæàþòü çì³ñòîâíå íàïîâíåííÿ öèõ ïîíÿòü. Òîìó
ìåòîþ íàøî¿ ñòàòò³ º âèçíà÷åííÿ ñóòíîñò³ òà çì³ñòó ïîíÿòü “êðèì³íîãåíí³ ïðîöåñè”
òà “êðèì³íîãåíí³ ïðîÿâè” ç îãëÿäó íà åòèìîëîã³þ öèõ ïîíÿòü òà ïîòðåáè ñó÷àñíèõ
êðèì³íîëîã³÷íèõ äîñë³äæåíü, à òàêîæ ç’ÿñóâàííÿ ñï³ââ³äíîøåííÿ öèõ ïîíÿòü ç
òðàäèö³éíèìè äëÿ êðèì³íîëîã³¿ òåðì³íàìè “çëî÷èíí³ñòü” òà “çëî÷èíè”.
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Ïåðø çà âñå âàðòî ðîçïî÷àòè ç òîãî, ùî ó ïåð³îäè òðàíñôîðìàö³¿ åêîíîì³÷íèõ
â³äíîñèí, à òàêîæ ó ïåð³îä ô³íàíñîâî-åêîíîì³÷íî¿ êðèçè â÷èíÿºòüñÿ ö³ëà íèçêà
íîâèõ (ÿê êðèì³íàë³çîâàíèõ, òàê ³ êðèì³íîãåííèõ, àëå íåêðèì³íàë³çîâàíèõ) ä³ÿíü,
ÿê³ ïðè öüîìó çíà÷íî íåáåçïå÷í³ø³, í³æ á³ëüø³ñòü ä³ÿíü, ùî âæå âèçíàí³
çëî÷èíàìè [3, ñ. 148]. Âëàñíå, ö³ îáñòàâèíè ñâîãî ÷àñó îáóìîâèëè íåîáõ³äí³ñòü
ïðîâåäåííÿ íàìè äîñë³äæåííÿ ñàìå êðèì³íîãåííèõ ïðîöåñ³â, à íå çëî÷èííîñò³ ó
ñôåð³ êîðïîðàòèâíèõ â³äíîñèí [4], àäæå, îáìåæóþ÷è ïðåäìåò äîñë³äæåííÿ ëèøå
íèçêîþ êðèì³íàë³çîâàíèõ ä³ÿíü, íàì áè äîâåëîñÿ çàëèøèòè ïîçà ïîëåì ñâîãî
çîðó çíà÷íèé ìàñèâ ³íøèõ ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü, ùî â÷èíÿþòüñÿ ó ñôåð³
êîðïîðàòèâíèõ â³äíîñèí. Çîêðåìà, íàìè áóëî âñòàíîâëåíî, ùî ç îãëÿäó íà øèðîêèé
ä³àïàçîí ñïîñîá³â òà òåõíîëîã³é â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íèõ ïîñÿãàíü íà
êîðïîðàòèâí³ ïðàâà, êðèì³íîãåííèé ïîòåíö³àë ñôåðè êîðïîðàòèâíèõ â³äíîñèí
âêëþ÷àº â ñåáå ÿê êðèì³íàë³çîâàí³ (ñòàòò³ 206, 206-2, 222-1, 223-1, 223-2, 224, 232-
1, 232-2 ÊÊ òîùî), òàê ³ íåêðèì³íàë³çîâàí³ (îêðåì³ ä³ÿííÿ, ïîâ’ÿçàí³ ç ðåéäåðñòâîì,
êîðïîðàòèâíèì øàíòàæåì òîùî), à òàêîæ áåçï³äñòàâíî äåêðèì³íàë³çîâàí³
(ñòàòò³ 202, 218, 220, 221, 223, 235 ÊÊ), àëå ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ÿê³
â³äîáðàæàþòü êðèì³íîãåííó ïîâåä³íêó ó âêàçàí³é ñôåð³ [4, ñ. 31]. Â³äïîâ³äí³
âèñíîâêè ï³äòâåðäæóþòüñÿ òàêîæ åìï³ðè÷íîþ áàçîþ ïðîâåäåíîãî íàìè
äîñë³äæåííÿ [4, ñ. 36–58, 238–244].

Âðàõîâóþ÷è òå, ùî ñòàë³ êðèì³íîëîã³÷í³ äåô³í³ö³¿ íå çàâæäè ñïðîìîæí³
ïîÿñíèòè, à òèì á³ëüøå â³ääçåðêàëèòè íîâ³ äëÿ íàøî¿ þðèäè÷íî¿ íàóêè
êðèì³íîãåíí³, àëå íåêðèì³íàë³çîâàí³ òåõíîëîã³¿ òà ïîâ’ÿçàí³ ç íèìè ãëèáèíí³
ïðîáëåìè ô³íàíñîâî-, ³íôîðìàö³éíî- òà óïðàâë³íñüêî-òåõíîëîã³÷íîãî õàðàêòåðó [3,
ñ. 148], ìè îá´ðóíòóâàëè íåîáõ³äí³ñòü âèêîðèñòàííÿ á³ëüø øèðîêèõ çà çì³ñòîì
ïîíÿòü “êðèì³íîãåíí³ ïðîöåñè” òà “êðèì³íîãåíí³ ïðîÿâè” ó ñôåð³ êîðïîðàòèâíèõ
â³äíîñèí [4, ñ. 31; 5, ñ. 31–32].

Äëÿ òîãî, ùîá ñôîðìóëþâàòè âèçíà÷åííÿ ïîíÿòü “êðèì³íîãåíí³ ïðîöåñè” òà
“êðèì³íîãåíí³ ïðîÿâè”, ñë³ä ç’ÿñóâàòè ¿õ åòèìîëîã³þ, âçÿâøè çà îñíîâó òàê³ áàçîâ³
òåðì³íè, ÿê “êðèì³íîãåíí³ñòü”, “êðèì³íîãåííèé ôàêòîð”, “êðèì³íîãåííèé ïîòåíö³àë”
³ ò. ä.

Òàê, çã³äíî ç Âåëèêèì òëóìà÷íèì ñëîâíèêîì óêðà¿íñüêî¿ ìîâè òåðì³í
“êðèì³íîãåííèé” òëóìà÷èòüñÿ ÿê òîé, ùî ïðèçâîäèòü äî çëî÷èíó, çäàòíèé âèêëèêàòè
çëî÷èí [6, ñ. 465]. Î.Ã. Êàëüìàí, ôîðìóëþþ÷è ïîíÿò³éíèé àïàðàò ñó÷àñíî¿ êðèì³íî-
ëîã³¿, äàº âèçíà÷åííÿ òàêèì òåðì³íàì: “êðèì³íîãåíí³ñòü” – âëàñòèâ³ñòü îá’ºêòà
ñïåö³àëüíî-êðèì³íîëîã³÷íîãî ïîïåðåäæåííÿ, ÿêà â³äîáðàæàº ñèëó âïëèâó öüîãî
îá’ºêòà íà çëî÷èííó ïîâåä³íêó (ñòóï³íü êðèì³íîãåííîñò³ º ê³ëüê³ñíî-ÿê³ñíîþ
õàðàêòåðèñòèêîþ òàêî¿ âëàñòèâîñò³); “êðèì³íîãåííèé ôàêòîð” – ÿâèùå, ùî ñïðèÿº
ïðîÿâàì çëî÷èííîñò³; “êðèì³íîãåííà îáñòàíîâêà” – ñóêóïí³ñòü ôàêòîð³â ñîö³àëüíî¿
ä³éñíîñò³, ùî õàðàêòåðèçóþòü ïðîÿâè çëî÷èííîñò³ òà ñòàí ïðàâîïîðÿäêó íà
âèçíà÷åí³é òåðèòîð³¿; “êðèì³íîãåííà æèòòºâà ñèòóàö³ÿ” – êîíêðåòíà æèòòºâà
ñèòóàö³ÿ, ùî ñêëàëàñÿ ó ìîìåíò â÷èíåííÿ çëî÷èíó àáî íåçàäîâãî äî öüîãî òà ó
âçàºìîä³¿ ç àíòèñóñï³ëüíîþ ñïðÿìîâàí³ñòþ îñîáèñòîñò³ âèêëèêàº ó íå¿ ð³øó÷³ñòü
äëÿ â÷èíåííÿ çëî÷èíó (êóðñèâ íàø – Â.Ä.) [7, ñ. 92–93].

Îêðåñëþþ÷è ìåòîäîëîã³÷í³ çàñàäè íàóêîâîãî êðèì³íîëîã³÷íîãî äîñë³äæåííÿ,
À.Ï. Çàêàëþê ñâîãî ÷àñó âêàçàâ, ùî ñàìå íàÿâí³ñòü êðèì³íîãåííî¿ ñèòóàö³¿ â ò³é
÷è ³íø³é ñôåð³ ÷àñòî (àëå äàëåêî íå çàâæäè) âèçíà÷àº ïîòðåáó â ïðîâåäåíí³
êðèì³íîëîã³÷íîãî äîñë³äæåííÿ. Ïðè öüîìó â÷åíèé â³äí³ñ êðèì³íîãåííó ñèòóàö³þ
äî ð³çíîâèä³â êðèì³íîëîã³÷íî¿ ñèòóàö³¿, ïðè ÿê³é â³äáóâàºòüñÿ ïåðåâàæàííÿ â öåé
ìîìåíò íà ïåâí³é òåðèòîð³¿ àáî ñôåð³ ñóñï³ëüíèõ â³äíîñèí êðèì³íîãåííèõ ÷èííèê³â
íàä àíòèêðèì³íîãåííèìè. Íà äóìêó â÷åíîãî, ï³ä êðèì³íîãåííèìè ÷èííèêàìè ñë³ä
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ðîçóì³òè ò³ ÷èííèêè, ùî ïðÿìî ïîðîäæóþòü (ïðîäóêóþòü) â÷èíåííÿ çëî÷èí³â
àáî çëî÷èíí³ñòü çàãàëîì (êóðñèâ íàø – Â.Ä.) [8, ñ. 100].

Â.Ì. Ïîïîâè÷ ùå ó 1994 ð. ó ìîíîãðàô³¿ “Ïðàâîâ³ îñíîâè áàíê³âñüêî¿ ñïðàâè
òà ¿¿ çàõèñò â³ä çëî÷èííèõ ïîñÿãàíü” ó çâ’ÿçêó ç íåòðàäèö³éíèì âèêîðèñòàííÿì
êðèì³íàëüíî-ïðàâîâîãî òåðì³íó “êðèì³íàë³çàö³ÿ” áàíê³âñüêî¿ ñèñòåìè çàïðîïîíóâàâ
êðèì³íîëîã³÷íå âèçíà÷åííÿ òåðì³íó “êðèì³íàë³çàö³ÿ” ÿê çðîñòàííÿ ñóñï³ëüíî
íåáåçïå÷íèõ êðèì³íîãåííèõ ïðîÿâ³â â ò³é ÷è ³íø³é ñôåð³ ñóñï³ëüíèõ â³äíîñèí [9,
ñ. 3]. Îêðåñëþþ÷è òåðì³íîëîã³þ, ïîâ’ÿçàíó ç êðèì³íàë³çîâàíèìè òà íåêðèì³íàë³çî-
âàíèìè êðèì³íîãåííèìè äæåðåëàìè ò³íüîâî¿ åêîíîì³êè, â÷åíèé ó ìîíîãðàô³¿
“Ò³íüîâà åêîíîì³êà ÿê ïðåäìåò åêîíîì³÷íî¿ êðèì³íîëîã³¿”, âèäàí³é â 1998 ð., äàº
âèçíà÷åííÿ ïîíÿòòÿ “êðèì³íîãåííèé ïîòåíö³àë” ñôåðè öèâ³ëüíî-îáîðîòíèõ
â³äíîñèí, ÿêå çâîäèòüñÿ äî ê³ëüê³ñíî-ÿê³ñíîãî âèçíà÷åííÿ ñóêóïíîñò³ äåñòðóêòèâíî-
ðóéí³âíèõ, àíòàãîí³ñòè÷íèõ çà ñâîºþ ïðèðîäîþ ÷èííèê³â, ùî çóìîâëþþòü ³
ñïðèÿþòü êðèì³íîãåíí³é ò³í³çàö³¿ ñóñï³ëüíî-åêîíîì³÷íèõ òà öèâ³ëüíî-îáîðîòíèõ
â³äíîñèí ó ö³ëîìó, à òàêîæ çóìîâëþþòü ÷è ñïðèÿþòü â³äòâîðåííþ àíòèñîö³àëüíî¿
ïîâåä³íêè ñóá’ºêò³â öèâ³ëüíîãî îáîðîòó ðå÷åé, ïðàâ, ä³é [10, ñ. 402]. Ïðè öüîìó
ðîçóì³þ÷è, ùî òðàäèö³éíå êðèì³íîëîã³÷íå ñëîâîñïîëó÷åííÿ “çðîñòàííÿ ð³âíÿ
çëî÷èííîñò³” íå â³äîáðàæàº âñ³õ ñêëàäîâèõ êðèì³íîãåííèõ ïðîöåñ³â, ó ìîíîãðàô³¿
“Åêîíîì³êî-êðèì³íîëîã³÷íà òåîð³ÿ äåò³í³çàö³¿ åêîíîì³êè”, âèäàí³é ó 2001 ð.,
Â.Ì. Ïîïîâè÷ äîïîâíþº ïîíÿòòÿ “êðèì³íîãåííèé ïîòåíö³àë” òàêèìè åëåìåíòàìè,
ÿê “ïðè÷èííî-íàñë³äêîâ³ ìåõàí³çìè â³äòâîðåííÿ êðèì³íîãåííîãî ïîòåíö³àëó”, ùî
äîçâîëèëî âêëþ÷èòè äî äåòåðì³í³ñòè÷íèõ ÷èííèê³â òàêîæ ò³ ñêëàäîâ³, ÿê³ â³äîáðà-
æàþòü ðåçóëüòàòè êðèì³íîãåííèõ ïðîöåñ³â ÿê ïðîÿâ³â àíòèñîö³àëüíî¿ ïîâåä³íêè
ñóá’ºêò³â ¿õ â÷èíåííÿ. Öå äîïîâíåííÿ äàëî ìîæëèâ³ñòü â÷åíîìó ðîçðîáèòè:
1) ôîðìóëó âèì³ðó îáñÿã³â êðèì³íîãåííîãî ïîòåíö³àëó, ÿêà çâîäèòüñÿ äî âðàõóâàííÿ
ê³ëüê³ñíî-ÿê³ñíèõ ïîêàçíèê³â: “ïðè÷èí òà óìîâ â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íèõ
ä³ÿíü”, “ñóñï³ëüíî íåáåçïå÷íèõ, àëå íåêðèì³íàë³çîâàíèõ çàêîíîäàâöåì ä³ÿíü”;
“ëàòåíòíèõ çëî÷èí³â”, òîáòî íåâèÿâëåíèõ ³ íåâðàõîâàíèõ ç ïåâíèõ ïðè÷èí çëî÷èí³â;
à òàêîæ “ñóêóïíîñò³ çàðåºñòðîâàíèõ çëî÷èí³â” íà ïåâíèé ïåð³îä ÷àñó; 2) ôîðìóëó
âèçíà÷åííÿ ³íäåêñó â³äòâîðåííÿ êðèì³íîãåííîãî ïîòåíö³àëó, ÿêà çâîäèòüñÿ äî
îáë³êó äèíàì³êè çðîñòàííÿ ê³ëüê³ñíî-ÿê³ñíèõ ïîêàçíèê³â: “ïðè÷èííîãî êîìïëåêñó
â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü”, “êðèì³íîãåííèõ, àëå íåêðèì³íàë³çîâàíèõ
çàêîíîäàâöåì ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü”, “ëàòåíòíèõ çëî÷èí³â” ³ “ñóêóïíîñò³
çàðåºñòðîâàíèõ çëî÷èí³â” çà ïåâíèé ïåð³îä ÷àñó â³äíîñíî ïîïåðåäí³õ ïåð³îä³â îáë³êó
êðèì³íîãåííèõ ïðîöåñ³â [3, ñ. 113–114, 139–140, 179, 205, 262].

Ìàþ÷è íà ìåò³ êîíêðåòèçóâàòè âèçíà÷åííÿ êðèì³íîãåííîãî ïîòåíö³àëó â
çàãàëüíî-êðèì³íîëîã³÷íîìó ñåíñ³, Â.Â. Ãîë³íà ó ñâî¿é ïóáë³êàö³¿ ó 2012 ðîö³
â³äçíà÷àº, ùî ö³ºþ êàòåãîð³ºþ îõîïëþþòüñÿ ð³çí³ çà ñòóïåíåì ñóñï³ëüíî¿ íåáåçïåêè
³ ïðàâîâîãî ðåãóëþâàííÿ ñàìîñò³éí³ (õî÷à ³ ÷àñòî âçàºìîïîâ’ÿçàí³) ôðàãìåíòè
ä³éñíîñò³ – ÿê êðèì³íàëüíî-ïðàâîâ³, ³ìåíîâàí³ íàìè çá³ðíèì òåðì³íîì “çëî÷èí-
í³ñòü”, òàê ³ ò³, ÿê³ ìîæóòü áóòè ðîçãëÿíóò³ çàêîíîäàâöåì ùîäî ¿õ êðèì³íàë³çàö³¿
àáî äåë³êòîë³çàö³¿, ³ ò³, ÿê³ çàãðîæóþòü ïîðóøåííÿì ìîðàëüíèõ òà ïðàâîâèõ
³ìïåðàòèâ³â ³ íîðì [11, ñ. 169].

Òàêèì ÷èíîì, êðèì³íîãåíí³ ïðîöåñè – öå çá³ðíå, ïîõ³äíå ïîíÿòòÿ, ùî
ñêëàäàºòüñÿ ç åëåìåíò³â ðàí³øå âèçíà÷åíèõ ó êðèì³íîëîã³÷í³é òåîð³¿ (ó òîìó
÷èñë³ ó òåîð³¿ äåò³í³çàö³¿ åêîíîì³êè) òàêèõ êàòåãîð³é, ÿê “çëî÷èíí³ñòü”, “êðèì³íîãåí-
í³ñòü”, “äæåðåëà ï³äï³ëüíîãî (êðèì³íîãåííîãî) ñåêòîðó ò³íüîâî¿ åêîíîì³êè”,
“êðèì³íîãåííèé ïîòåíö³àë”, “³íäåêñ êðèì³íîãåííîãî ïîòåíö³àëó” òîùî. Ç îãëÿäó
íà öå, ïîíÿòòÿ “êðèì³íîãåíí³ ïðîöåñè” ìîæíà âèçíà÷èòè ÿê ñóêóïí³ñòü ôîíîâèõ
ÿâèù çëî÷èííîñò³ òà êðèì³íîãåííèõ, àëå íåêðèì³íàë³çîâàíèõ ÷è áåçï³äñòàâíî
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äåêðèì³íàë³çîâàíèõ çàêîíîäàâöåì ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü, à òàêîæ ñóêóïí³ñòü
âèÿâëåíèõ, çàðåºñòðîâàíèõ ³ ëàòåíòíèõ íåçàðåºñòðîâàíèõ çëî÷èí³â ó ñôåð³
êîðïîðàòèâíèõ â³äíîñèí. Îïåðóâàííÿ çàãàëüíèì ïîíÿòòÿì “êðèì³íîãåíí³ ïðîöåñè”
âèìàãàº òàêîæ âèêîðèñòàííÿ îäèíè÷íîãî ïîíÿòòÿ “êðèì³íîãåíí³ ïðîÿâè”, ÿêå
îõîïëþº òàê³ ñêëàäîâ³: çëî÷èíè, íåêðèì³íàë³çîâàí³ ä³ÿííÿ, à òàêîæ áåçï³äñòàâíî
äåêðèì³íàë³çîâàí³, àëå ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ÿê³ â³äîáðàæàþòü êðèì³íîãåííó
ïîâåä³íêó ó÷àñíèê³â ïåâíî¿ ñôåðè ñóñï³ëüíèõ â³äíîñèí, ñïðÿìîâàíó íà äîñÿãíåííÿ
çàçäàëåã³äü îáóìîâëåíîãî ïðîòèïðàâíèì óìèñëîì ðåçóëüòàòó (êóðñèâ íàø – Â.Ä.).

Çàóâàæèìî, ùî âèêîðèñòàííÿ ïîíÿòòÿ “êðèì³íîãåíí³ ïðîÿâè” â³äíîñíî
çëî÷èí³â ó íàø³é äåô³í³ö³¿ ïåðåäáà÷àº, ùî ó òàêîìó âèïàäêó çëî÷èí ðîçãëÿäàºòüñÿ
íå ïðîñòî ÿê îäèíè÷íèé àêò ñóñï³ëüíî íåáåçïå÷íî¿ ïîâåä³íêè, çà ÿêó çàêîíîì
ïåðåäáà÷åíî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü (êðèì³íàë³çîâàíå ä³ÿííÿ), à ÿê ä³ÿííÿ,
ùî õàðàêòåðèçóºòüñÿ îçíàêîþ êðèì³íîãåííîñò³, òîáòî íà ïðàêòèö³ ïðîâîêóº
ïîäàëüøå â³äòâîðåííÿ êðèì³íîãåííîãî ïîòåíö³àëó ïåâíî¿ ñôåðè ñóñï³ëüíèõ
â³äíîñèí. Êð³ì òîãî, âèçíà÷àþ÷è ñóòí³ñòü ïîíÿòòÿ “êðèì³íîãåíí³ ïðîÿâè”, ñë³ä
òàêîæ çâåðíóòè óâàãó íà âèñíîâêè àêàäåì³êà À.Ï. Çàêàëþêà ïðî òå, ùî ó
êðèì³íîëîã³¿ òåðì³í “ïðîÿâ” (òà é “ïîâåä³íêà”) íà â³äì³íó â³ä êðèì³íàëüíî-
ïðàâîâîãî òåðì³íó “ä³ÿííÿ” îõîïëþº íå ëèøå ñàì ä³ÿëüí³ñíèé àêò çëî÷èíó, à é
îá’ºêòèâí³ òà ñóá’ºêòèâí³ îáñòàâèíè, ÿê³ ïåðåäóâàëè éîìó, ó òîìó ÷èñë³ îáóìîâèëè
âèíèêíåííÿ ìîòèâ³â, âèçíà÷åííÿ ö³ëåé, âèá³ð çàñîá³â, ïðèéíÿòòÿ ð³øåííÿ â÷èíèòè
çëî÷èí, ïðîöåñ ðåàë³çàö³¿ öüîãî ð³øåííÿ [12, ñ. 277–278].

Ïðè öüîìó, îïèðàþ÷èñü íà äîñë³äæåííÿ í³ìåöüêîãî â÷åíîãî Å. Áåë³íãà [13,
ñ. 183] òà â³ò÷èçíÿíîãî â÷åíîãî Ð.Â. Âåðåø³ [14, ñ. 94], êàòåãîð³þ ïðîòèïðàâíîãî
óìèñëó ìè ðîçóì³ºìî íå ïðîñòî ÿê óñâ³äîìëåííÿ êàðàíîñò³ ä³ÿííÿ (çà òàêèõ
îáñòàâèí ìîâà ìîæå éòè âèêëþ÷íî ïðî êðèì³íàë³çîâàí³ ä³ÿííÿ), à óñâ³äîìëåííÿ
ñóá’ºêòîì òîãî, ùî éîãî ïîâåä³íêà ñóïåðå÷èòü ïðàâîïîðÿäêó â ö³ëîìó (ó òîìó
÷èñë³ ïîñÿãàº íà ïðàâà òà çàêîíí³ ³íòåðåñè ³íøèõ ñóá’ºêò³â â³äïîâ³äíèõ â³äíîñèí).
Êðèì³íàëüíî-ïðàâîâå ðîçóì³ííÿ ïðîòèïðàâíîñò³ îáìåæåíå êðèì³íàëüíèì çàêîíîì.
Çîêðåìà, ó êðèì³íàëüíî-ïðàâîâ³é íàóö³ óñòàëåíèì º ï³äõ³ä, çà ÿêèì ïðîòèïðàâí³ñòü
ðîçãëÿäàºòüñÿ ÿê ôîðìàëüíà îçíàêà çëî÷èíó, ÿêà îçíà÷àº ïåðåäáà÷åí³ñòü éîãî â
êðèì³íàëüíîìó çàêîí³, àáî, ³íøèìè ñëîâàìè, öå þðèäè÷íà îö³íêà ñóñï³ëüíî¿
íåáåçïå÷íîñò³ ä³ÿííÿ, çàêð³ïëåíà ó çàêîí³ [15, ñ. 79]. Òîáòî íàÿâíèì º ñóòî
ïîçèòèâ³ñòñüêèé ï³äõ³ä äî ðîçóì³ííÿ ïîíÿòòÿ ïðîòèïðàâíîñò³, äå ï³ä ïðàâîì
ðîçóì³þòü âèêëþ÷íî êðèì³íàëüíèé çàêîí. Îäíàê ïðè âñ³é ïîâàç³ äî øàíîâíèõ
â÷åíèõ, ÿê³ ïðèòðèìóþòüñÿ òàêî¿ äóìêè, ðîëü Êðèì³íàëüíîãî êîäåêñó íå ìîæíà
çâîäèòè äî ðîë³ Á³áë³¿, Êîðàíó ÷è Òîðè ó â³äïîâ³äíèõ ðåë³ã³ÿõ òà çàñòîñîâóâàòè
ôîðìàëüíî-äîãìàòè÷íèé ï³äõ³ä äî âèâ÷åííÿ ïðîáëåì â³äòâîðåííÿ çëî÷èííîñò³.
Òîìó, íà íàøó äóìêó, ó ë³áåðòàðíî-äåìîêðàòè÷íîìó ñóñï³ëüñòâ³, â ÿêîìó ïðàâà ³
ñâîáîäè ëþäèíè âèçíàþòüñÿ îäíèìè ç íàéâèùèõ ö³ííîñòåé, ñàìå êðèì³íîëîã³÷íå,
à íå êðèì³íàëüíî-ïðàâîâå ðîçóì³ííÿ ïðîòèïðàâíîñò³ íàéá³ëüø ïîâíî â³äïîâ³äàº
åòèìîëîã³¿ öüîãî ïîíÿòòÿ. Òîáòî ïðîòèïðàâíå ä³ÿííÿ – öå ä³ÿííÿ, ÿêå íàñàìïåðåä
ñïðÿìîâàíå ïðîòè ïðàâ ëþäèíè, ïðîòè íàÿâíîãî ó ñóñï³ëüñòâ³ ïðàâîïîðÿäêó.

Çàóâàæèìî, ùî ó âèçíà÷åíí³ ïîíÿòü “êðèì³íîãåíí³ ïðîöåñè” òà “êðèì³íîãåíí³
ïðîÿâè” ìè âðàõîâóºìî òàêó íîâó, ðàí³øå íåâ³äîìó îçíàêó, ÿê áåçï³äñòàâíà
äåêðèì³íàë³çàö³ÿ íèçêè ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü, ïîâ’ÿçàíà ³ç âïëèâîì ð³çíèõ
êîí’þíêòóðíèõ îáñòàâèí, ó òîìó ÷èñë³ ïîë³òè÷íîãî õàðàêòåðó (íàäì³ðíà ãóìàí³çàö³ÿ,
à ïî ñóò³ ë³áåðàë³çàö³ÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ìåõàí³÷íå â³äòâîðåííÿ
íîðì òà ³íñòèòóò³â ì³æíàðîäíîãî ïðàâà òà çàðóá³æíîãî çàêîíîäàâñòâà òîùî). Ïðè
öüîìó ï³ä áåçï³äñòàâíî äåêðèì³íàë³çîâàíèìè ä³ÿííÿìè ìè ðîçóì³ºìî ñóñï³ëüíî
íåáåçïå÷í³ ä³ÿííÿ, äåêðèì³íàë³çîâàí³ ç ïîðóøåííÿì ï³äñòàâ òà ïðèíöèï³â
äåêðèì³íàë³çàö³¿.
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Äëÿ òîãî, ùîá ðîçêðèòè ñóòí³ñòü ï³äñòàâ òà ïðèíöèï³â äåêðèì³íàë³çàö³¿
ä³ÿíü ñë³ä âèçíà÷èòè ï³äñòàâè òà ïðèíöèïè êðèì³íàë³çàö³¿. ßê â³äçíà÷àº
Â.Ì. Êóäðÿâöåâ, ïðîöåñ êðèì³íàë³çàö³¿ ïîëÿãàº ó ç’ÿñóâàíí³ ö³ëåé, ï³äñòàâ
ñòàíîâëåííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà òå ÷è ³íøå ä³ÿííÿ, â ðåçóëüòàò³
÷îãî ôîðìóºòüñÿ ñóêóïí³ñòü íîðì êðèì³íàëüíîãî ïðàâà, ÿê³ ì³ñòÿòü ïåðåë³ê
çëî÷èí³â ³ ïåðåäáà÷åíèõ çà íèõ ïîêàðàíü, à òàêîæ ï³äñòàâ òà óìîâ ïðèòÿãíåííÿ
âèííèõ äî â³äïîâ³äàëüíîñò³ ÷è çâ³ëüíåííÿ â³ä íå¿ [16, ñ. 86]. Íà îñíîâ³ àíàë³çó
äîñë³äæåíü ñó÷àñíèõ àâòîð³â (Ä.Î. Áàëîáàíîâà, Î.Ì. Ãîò³í, À.Ì. Îðëåàí òà ³í.)
ñåðåä êëþ÷îâèõ ï³äñòàâ òà ïðèíöèï³â êðèì³íàë³çàö³¿ ä³ÿíü ìîæíà âèä³ëèòè òàê³:
1) ³ñíóâàííÿ ñóñï³ëüíî íåáåçïå÷íî¿ ïîâåä³íêè, ÿêà ïîòðåáóº êðèì³íàëüíî-ïðàâîâî¿
çàáîðîíè; 2) òèïîâ³ñòü ³ äîñòàòíÿ ïîøèðåí³ñòü (ìàñîâèäí³ñòü) ñóñï³ëüíî íåáåçïå÷íèõ
ä³ÿíü; 3) íåîáõ³äí³ñòü âïëèâó íà ñóñï³ëüíî íåáåçïå÷íó ïîâåä³íêó êðèì³íàëüíî-
ïðàâîâèìè çàñîáàìè; 4) äîì³ðí³ñòü ñàíêö³¿ òà åêîíîì³ÿ ðåïðåñ³¿ ïðè âñòàíîâëåíí³
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ [17, ñ. 11; 18, ñ. 97; 19, ñ. 9; 20, ñ. 181]. Ç âêàçàíîãî
âèïëèâàº, ùî íåîáõ³äí³ñòü äåêðèì³íàë³çàö³¿ ä³ÿííÿ ìîæå áóòè âèïðàâäàíà âèêëþ÷íî
òîä³, êîëè âîíà çóìîâëåíà âòðàòîþ ï³äñòàâ éîãî êðèì³íàë³çàö³¿. Òîìó âàðòî
ïîãîäèòèñÿ ç Â.Ì. Ïîïîâè÷åì, ùî áåçï³äñòàâíîþ º äåêðèì³íàë³çàö³ÿ òèõ ä³ÿíü,
ÿê³: 1) íå âòðàòèëè ñóñï³ëüíî¿ íåáåçïåêè; 2) ñïðè÷èíÿþòü ðåàëüíó çàãðîçó áåçïåö³
ãðîìàäÿí, ñóñï³ëüñòâó; 3) ìàþòü ìàñîâèé õàðàêòåð; 4) â³äòâîðþþòü ïðè÷èíè òà
óìîâè, ÿê³ çóìîâëþþòü ìàñîâå ïðîäóêóâàííÿ áåçï³äñòàâíî äåêðèì³íàë³çîâàíèõ
ä³ÿíü; 5) â÷èíåííÿ òàêèõ ä³ÿíü íå ìîæíà ëîêàë³çóâàòè ³ ïîïåðåäæàòè áåç
çàñòîñóâàííÿ êðèì³íàëüíîãî çàêîíîäàâñòâà [21, ñ. 254].

Íà îñíîâ³ ðîçãëÿíóòèõ ï³äõîä³â àâòîð³â Â.Â. Ãîë³íè, À.Ï. Çàêàëþêà,
Î.Ã. Êàëüìàíà, Â.Ì. Ïîïîâè÷à òà ³íøèõ ùîäî âèçíà÷åííÿ ñóòíîñò³ ïîíÿòü “êðè-
ì³íîãåíí³ñòü”, “êðèì³íîãåííèé ôàêòîð”, “êðèì³íîãåííà ñèòóàö³ÿ”, “êðèì³íîãåííèé
ïîòåíö³àë” òîùî íàìè áóëî ñôîðìóëüîâàíî âëàñíå âèçíà÷åííÿ ïîíÿòü “êðèì³íîãåíí³
ïðîöåñè” òà “êðèì³íîãåíí³ ïðîÿâè”. Äîö³ëüí³ñòü âèêîðèñòàííÿ öèõ ïîíÿòü ó ñó-
÷àñíèõ êðèì³íîëîã³÷íèõ äîñë³äæåííÿõ ï³äòâåðäæåíà ðåçóëüòàòàìè ïðîâåäåíîãî
íàìè êîìïëåêñíîãî êðèì³íîëîã³÷íîãî äîñë³äæåííÿ êðèì³íîãåííèõ ïðîöåñ³â ó
ñôåð³ êîðïîðàòèâíèõ â³äíîñèí, ¿õ ñòàíó, ïðè÷èí, óìîâ, ïðîáëåì çàïîá³ãàííÿ òà
ïðîòèä³¿.

Ïðè öüîìó ââàæàºìî, ùî âêàçàí³ ïîíÿòòÿ äîö³ëüíî âèêîðèñòîâóâàòè â
ïîäàëüøèõ êðèì³íîëîã³÷íèõ äîñë³äæåííÿõ (ïîðÿä ³ç òðàäèö³éíèìè êàòåãîð³ÿìè
“çëî÷èíí³ñòü” òà “çëî÷èíè” – Â.Ä.), ÿê òàê³, ùî á³ëüø ïîâíî â³äîáðàæàþòü ñòðóêòóðó
òà ñêëàäîâ³ åëåìåíòè êðèì³íîãåííîãî ïîòåíö³àëó ó â³äïîâ³äíèõ ñôåðàõ ñóñï³ëüíèõ
â³äíîñèí.
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