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Aiicenr JInnkam kpi3bl BaOaesa,
JOKTOPAHT Kadeapbl KOHCTUTYIIMOHHOTO IIPaBa

KOHCTUTYIIUOHHBIE IIPIHIUIIbI PEI'YJINPOBAHUA
IIPAB YHACTHOU COBCTBEHHOCTU B
A3EPBAU/IZKAHCKOU PECITYBJIMKE

B cmamve xommenmupyiomcs KOHCMUMYUUOHHBIE NPUHUUNDL YPeYAUPOBAHUS
sauumot uacmuoil coocmsennocmu. Iloodueprusaemcs, wmo omHoULeHUS YACTHOT COOCTM -
BEHHOCIU 3AUUULAIOMCSL BCEMU Chepami NPpasa, 0OHAK0 6edyuiee Mecmo 30ech 3aHUMAem
KOHCMUMyyuoHHoe npaso. B cmamve KoMMEHMUPYIOMcs KOHCIMUMYUUOHHBLE NPUHUUNDL,
KACAiouguecs: HenpukoCHOBeHHOCIL COOCMBEHHOCIUL U ee 3AUUMbL CO CMOPOHbLL 20CY-
dapcmea, pasencmsa 6cex (Hopm cobOCmeeHHoCmu, 6ecnpensimcmeeHHol pPearusauuu
UMYUECMBEHHBIX NPAB, HEOONYUEHUS BMEULAMETLCMBA 6 JIUYHbIE 0ela 2paxicoan u m.o.
O0nospemenio packpuleaemcst CYusHOCMs 3AuUMsl U OXPAHbL COOCMEEHHOCMIUL, U3JA-
eaemcs pasnuuue meincoy numu. Ilpusedenvt mpu cnocoba sauumol npasa cobcmeenHo-
cmu, m.e. NPU3HAHUe NPABA COOCMBEHHOCMU, USBSMUE UMYULELCTNEA U3 HE3AKOHH020
noIL306aHUsL 63 3AaKOHHIX HA MO OCHOBAHULL, Mpebosanue NOIONCUMb KOHEY, NOCs2dA-
MerbCmeam Ha UMYUWECmEo U BOCNPENIMCMBOBAHUI0 BAAOEHUIO UM.

Kniouesvte cnoea: cobcmsennocmv, wacmmuas coOCmeeHHOCMb, NPaso Yacmuou
COOCMBEHHOCINIL, PE2YJUPOBAHIUE NPAB, 3AUUMA COOCTNEEHHOCIIL, OXPAHA COOCMBEHHOCTI.

Y cmammi xomenmyromvcsa KOHCMUMYUIUHI NPUHUUNU 8DPEYTIOBAHNS 3AXUCTY
npueamnoi eracnocmi. Iliokpecmoemocs, wo GIOHOCUNU NPUBAMHOL GLACHOCMI 3GXU-
WAamMuCs 6CIMA 2aY3aMU NPABA, NPOMeE NPOoGioHe Micue mym nocioae KOHCmumyuitine
npago. Y cmammi KoMeHmyromvcs KOHCMUmyyiiini nPUHUUNU, wo cmocyomocst Hedomop-
Kannocmi eracnocmi ma ii 3axucmy 3 60Ky Oepicasu, pieHocmi 6cix (popm eracHocmi,
nepewKooNcanns peari3auii Maiunosux npas, HeOonyueHns Gmpyuanis 6 0CoOuUcmi
cnpasu zpomadsn i m. 0. Boonouac poskpusacmvcsi cymuicms 3axucmy ma 0XOpPOHuU
enacrhocmi, euxiadaromvcs eiominnocmi mixe numu. Hasedeni mpu cnocobu saxucmy
npasa 61acHocmi, Moomo GUSHAHHI NPABA BIACHOCMI, GULYUEHH MAUHA 3 HE3AKOHHOZ0
Kopucmyeanis 6e3 3aKoHHUx niocmas, 6uUM0za NOKAACMU KiHelb NOCAZAHHIO HA MATHO
il HeOONYweH10 60I00IHHS HUM.

Kmouoei cnosa: snacricmv, npusamua 6J1acHiCMb, NPAso NPueamHoi 61acHoCmi,
Pe2ynoeants npas, 3axucm 6AACHOCMI, OXOPOHA BAACHOCMI.

Constitutional principles of regulating the protection of private property are
commented in the paper. It is underlined that although private property relations are
protected by all the fields of law, the leading role in this area belongs to the Constitutional
law. In the paper the constitutional principles are commented like the inviolability of
property and its secure by the state, equality of all the forms of ownership, free
implementation of civil rights, inadmissibility of arbitrary interference in private affairs
of citizens, etc. At the same time the essence and differences of the protection and
defense of property issues are considered in the paper. Three methods of the protection
of property rights are stated in the analysis, like the recognition of property rights,
requiring the illegal possession of other’s property and requiring putting an end to
barriers and property conspiracy.
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Cpeau mipaB u ¢Boboj, ganHbix Koncrurynueii Asepbaiipkanckoii Pecrybimku
KaKZIOMY JIMITY, €CTh TaKXKe OJTHO M3 TMOJHOCTHIO MOATBEPKIEHHBIX 9KOHOMUYECKUX
paB, 9T0 — [PAaBO Ha YACTHYIO COOCTBEHHOCTb. [T IeMOKpaTUYeCKOro IIpaBJIeHuUs
HEOOXOMNMBI JIEMOKPATUYHBIE YCJOBHS, YTO TIPEAIOJIaraeT 3alfiuTy IpaB U CBOOOJ
rpask/IaH, YKpeIJIeHe TAKUX COIUATbHBIX OCHOB OOIIECTBA, KAK BEPXOBEHCTBO 3aKOHA
U OTKPBITOCTh. V3BeCTHO, YTO TOJIBKO JeMOKpaTHYecKass cTpaHa MOXKeT CO3/1aTh
JIEMOKPAaTHYECKOE, TPaskIaHCKOe O0IIECTBO. TO TaKoe OOIIECTBO, T/ie HU OJTHA IPYIIa
HaceJIeHUsT He MOKET MOUYUHUTH cebe APYTYIO, 31€Ch €CTh IMHUPOKKE TIEPCIIEKTUBDI ISt
Pa3BUTHS IESITETBHOCTU UeJI0OBEKA, TIOJTBEPKIAAETCS €T0 NOCTOMHCTBO. Ecmm Konern-
Tyius AsepOaiiizkaHa MoATBeP K/IaeT paBHOIPaBe BCEX BUIOB COOCTBEHHOCTH (rocy-
NAPCTBEHHOM, YaCTHOM 1 MYHUITUTIAJIBHON ), YUUTBIBAIOTCS COITUAIbHbBIE, 9KOHOMUYECKIE
U TPYIIIOBbIE MHTEPECHI BCEX WIEHOB 00IIECTBA 1 MEK/Y HOCUTEISIMU 9TUX HHTEPECOB
BBICOKO CTaBUTCSI PaBHOIIPaBUE.

3amnmra IMYIIecTBa SBJSeTCS KOHCTUTYIIMOHHBIM TPUHITUIIOM. VIMyTiiecTBeHHbIE
OTHOIIIEHNUST BCEr[ia CBSI3aHbI C IPABOBBIM o0ecIedeHreM. JTO HAIILJIO CBOE HATJISIHOE
noareepskaeHre B Korcruryimm Asepbaiimkanckoii Peciiybimiku. Perysmposanue o0mmmx
MIPUHITATIOB 3aITUTHI YACTHOTO NMYIIECTBA OTIPe/IesisieT MMEHHO KOHCTUTYITMOHHOE TTPaBOo.
[TpaB/a, 3amuTa IpaBa 4YacTHOI COOCTBEHHOCTH SIBJISIETCSI OHON M3 MHOTHX ITPOOJIeM
IPaskJaHCKOTO, YTOJIOBHOIO U JAPYTUX BUIOB IIPaBa M OTHOIIEHMSI YACTHOI COOCTBEHHOCTH
3alMIIAOTCS BeceMu cepaMul IOPUCTIPYIEHIINN 1, 6e3yCJI0BHO, Beyiast PoJib B 9TOM
niesie TIPUHAIEKUT KOHCTUTYITMOHHOMY TIpaBy. KoHCTUTYIMS cuMTaeT HENPUKOCHO-
BEHHOCTb COOCTBEHHOCTH M 3all[UTy ee TrocyaapcTBoM (cTaThst 13), paBeHCTBO BCex
dhopM cobCTBEHHOCTH (YaCTHOI, TOCYaPCTBEHHOW M MYHUIUIIAIbHOI) (cTaThs 29),
OecrpersiTCTBEHHOE OCYIIECTBJIEHNE MMYIIECTBEHHBIX IMPaB, HEAOIMYCTUMOCTh
MTPOM3BOIBHOTO BMEIIATEIbCTBA B INYHBIE JIeJIa TPaKAaH (CTaThsd 32) CBOMMU CaMbIMU
cyliecTBeHHbIMU 3agadami [1, c. 6, 9, 10].

OnHUM 13 OCHOBHBIX TPUHITUTIOB KOHCTUTYTIMN SBJISIETCS HEIIPUKOCHOBEHHOCTD
COOCTBEHHOCTH U 3al[UTa €e CO CTOPOHBI TOCYapcTBa. 3allliTa IIpaBa YacTHON coOCT-
BEHHOCTH TaK’Ke HalllJla CBoe oTpaskenue B 157-ii cratbe I'pasknanckoro Kozekca [2, ¢
123]. A B 29-ii crarbe KorcTuTyiium Oblia BHIIBUHYTA MBICJIb O HEOOXOAMMOCTH 3aTIIUThI
paB cCOOCTBEHHOCTH CO CTOPOHBI 3aKOHA, U OBLJI0 OTMEYEHO, YTO HUKTO HEe MOKET OBITh
JIMIIEH cOOCTBEHHOCTU 0e3 pelleHus: cyga. B To ke BpeMs 31ech ObLIO OTMEYEHO O
HEJIOMYTIEHNY TTOJTHON KOH(MUCKAIMY UMYIIECTBAa Y BJIAEbIA, a BOSMOKHOCTD TIPU-
CBOEHHUS JIJIsI TOCYaPCTBEHHBIX HYK/ MOKET OBITh Peai30BaHa TOJBKO IIPH YCJIOBHUH
3apaHee OCYMIECTBJIECHHOTO CIIPaBEIMBOTO Bo3MelieHus ctoumoctu [1, ¢. 9]. Ectb u
Apyrue MmofoOHbIe TYMaHHCTHYECKKe Wed. Pasymeercs, 9TO SIBJISIETCS BaKHBIM U
CYIIIECTBEHHBIM IT0JIOKeHHUe 0 3amuTe (0beperaHii) 3aKOHOM ITpaBa Ha COOCTBEHHOCTb.
ITa cTaThs ABILETCS Ba)KHOI CTaTheil 0 3aluTe mpaB COOCTBEHHOCTH 3aKOHOM.

ToBops 0 3a1uTe [IPaBa YaCTHOI COOCTBEHHOCTH M JIPYTOro POjia 3alluTe, UMEIOT
B By 00pbOy ¢ HapylleHreM TIpaBa, BOCCTAHOBJICHNE W 3allUTy HApYIIEHHBIX ITPaB
COOCTBEHHMKA, a TAKKe COBOKYITHOCTD CPEJICTB, YIOMSHYTBIX B IPasKIaHCKOM 3aKOHO/IA-
TeJIbCTBE. Y KazaHHbIE CPeJ/ICTBA 110 CBOEU ITPABOBOU XapaKTePUCTUKE JIeJISTCS Ha He-
CKOJIBKO TpyIIL IlepBoe U3 CpeiCTB 3alUThl IIPAB YaCTHON COOCTBEHHOCTH — 3TO IIpe-
TEH3UH 10 UMYIIECTBEHHOMY ITpaBy (00sI3aHHOCTBIO 3/[€Ch SIBJISIETCS BOCCTAHOBJICHHUE
npaB cOOCTBEHHMKA Ha BJIaJieHUe UMYIIECTBOM, II0Jb30BaHME UM U BOCCTAHOBJIEHUE
MpaB 110 PACTOPSIKEHUIO UMU, a TaKyKe YCTpaHeHHUe MPETsITCTBUM U COMHEHUN 110 BbI-
MOJHEHUIO COOCTBEHHUKOM 3THX TOJHOMOYMIT). COOTBETCTBEHHO, MMYIIIECTBEHHO-
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MIPaBOBBIE MPETEH3UN — 9TO MUCK COOCTBEHHHKAa 00 MCTPeOOBAHUU BEIIU M3 UYKOTO
HE3aKOHHOTO BJIaieHust (BUHIMKAIIMOHHBIN MCK ), BOCCTAHOBJIEHIE COOCTBEHHBIX TIPaB,
ecJIi HapyIleHHbIE ITPaBa He CBSA3aHbI C JINIIEHUEM MpaBa COOCTBEHHOCTH (HEraTOPHBbIIA
WCK), 1, HAKOHEIl, 3TO MCKHU, TOATBEPIKAAIOIINE TPaBO Ha COOCTBEHHOCTh. BTopoe —
TPYIIa TPakIaHCKO-TIPABOBBIX CPEJICTB — 9TO 00sI3aTEJIbHO-TTPABOBbIE CPeICTBA (MCKU
no ymep6aMm, HaHEeCEHHBIM COOCTBEHHUKY, MCKHM 0 M3bITHIO HE0OOCHOBAHHO
MOJTyYeHHOTO UMYIIleCTBa 1 T.1.). TpeboBatust, 0OecIieunBaroIre TAKOTO Pojia CPEICTBRA,
HCXOJAT He U3 TpaBa COOCTBEHHOCTH, a U3 APYTUX IOPUINYECKIX UHCTUTYTOB M CYOBEK-
TUBHBIX TIPaB, COOTBETCTBYIOIINX 3TUM MHCTUTyTaM. Hampumep, Korga coOCTBEHHUK
C/IaeT B apeH/ly UMYIIIECTBO, OH 3allUIIAeT CBOU TIpaBa IMIOCPEICTBOM HOPM KOHTPAKTHOTO
npaBa. TpeTbs TpyIa CPeACTB He SABISAIOTCS HOCSIIUMU HU Bele-PaBOBON U HU
006s13aTe/ILCTBEHHO-TIPABOBOI XapaKTep, OHM UCXO/IST U3 Pa3HbIX TPABOBBIX HHCTUTYTOB.
Hanpumep, 3aimura uMyIecTsa nponasiiero 6e3 BeCTH 4eI0BeKa, 3allliTa HHTEPECOB
CTOPOH Ha OCHOBAaHWUU C/IEJIOK, HE COOTBETCTBYIONIMX TPeOOBAHUSM 3aKOHA, OTHOCSTCST
K TAaKOBBIM. B ueTBepTyio TPyIITy B TIOPS/IKE, YCTAHOBIEHHOM 3aKOHOM, BXOJIAT CPE/ICTBA,
HalTpaB/IeHHbIE Ha 3aIUTY WHTEPECOB BJIAJIENbIIA TIPH TIPEKPAIEHNH ITPaB COOCTBEHHOCTH.

[Tpesxie Bcero, CTOMT OTMETHTD, YTO HY;KHO Pa3INyaTh MOHATHUS 3aITUTHI 1 OXPAHBI
COOCTBEHHOCTH. B TpaskgaHCKOM IpaBe COOCTBEHHOCTH Pa3jIidaioT MOHSATUS 3alAThI
OTHOIIIEHMIT YacTHOI coOcTBEHHOCTH (00ecieunBaeT GECIPENATCTBEHHOE U HOPMaJIbHOE
pa3BUTHE OTHOIIEHMIT YaCTHOI COOCTBEHHOCTH) 1, KaK OoJjiee y3KOoe TIOHSITHE, 3aIUTy
npaB coOCTBEHHOCTH (MIPUMEHSIETCST TOJIBKO TIPU HapyIIeHWH YKa3aHHBIX TpaB). B
JIAHHOM CJTydae TI0/I[pa3yMeBaeTCst COBOKYITHOCTh BBE/IEHHBIX BUIOB IPAsKIAHCKO-TIPABOBBIX
METO/IOB B CBSI3M C aKTOM HapyIIEHUs ITPaB MIPOTHB COOCTBEHHMYECKMX OTHOIIEHMUI [6;
8]. Bce 31O sIBIIsIeTCST pa3iiMIHBIMU METOAMU 3alUThHI TIPaB COOCTBEHHOCTH.

B T0 ke BpeMsi, Kak MepbI 110 3aluTe cCOOCTBEHHOCTH HallPaBJIeHbl Ha ee HElpH-
KOCHOBEHHOCTb, COXPAHHOCTb, TO MEPBI 10 3alllUTe HAINpPaBJEHbI HA BOCCTAHOBJIEHUE
HapYIIEHHDIX TIPaB COOCTBEHHOCTH, Ha YCTPAHEHWE 3/1eCh BPEIHBIX TTOCTEICTBIIA. 3a1adn
10 OXpaHe U 3alUTe YaACTHON COOCTBEHHOCTH pacIipe/ieJIeHbl 110 PSIY TPABOBbBIX chep.
YcranoBieHHas B rPasKIaHCKOM TIPaBe MMYIIECTBEHHASI OTBETCTBEHHOCTD PETYIUPYET
HapyIIleHne MpaB COOCTBEHHOCTH, YrOJIOBHAsI OTBETCTBEHHOCTH — COOTBETCTBEHHO
YTOJIOBHBIM TTPABOM, MaTepUaIbHAs ke OTBETCTBEHHOCTh — HOPMaMU TPYZIOBOTO TPaBa;
BCE 9TO MCIOJIb3YeTCsI KaK MPEBEHTUBHAS MEPA, 11eJIbI0 KOTOPOH SIBJISIETCST TIPEIOCTe-
peskeHue OT HapyIIeHUsT 3aKOHa M CITYKUT JIJIst OXpaHbl coOcTBeHHOCTH. TeM He MeHee,
MpU CaydYasdx NMPUMEHEHUs BBINEYKa3aHHBIX HOPM IPU KOHKPETHOM HapylIeHUu!
MMYIIIECTBEHHOTO ITPaBa OHU BBICTYIAIOT B KAUECTBE MEP TI0 OXpaHe cOOCTBEHHOCTH |3,
c. 352].

CymiectBytoT 3 crioco6a 3aiuThl MpaB cCOOCTBEHHOCTH — ITPU3HAHKE MTpaBa coOCT-
BEHHOCTH, TpeOOBAHME OT YYKUX JIMIL BO3BpaTa HE3AaKOHHOTO BJIAJIEHUST UMYIIIECTBOM
u TpebGOBaHNME MPEKPAIIEHIST TOCATATEILCTBA HA MMYIIECTBO. [IpUMEHSIsT OJIMH U3 9TUX
c11oco00B, COOCTBEHHHUK 0OECIIEYMBAET 3AIMUTY CBOEH COOCTBEHHOCTH OT KaKUX-JHOO
HapyIleHui.

[TpusHaHue mpaBa COOCTBEHHOCTH SIBJISIETCS KpailHe 3HAUYUTEJbHBIM CIIOCOOOM
3aIUTHl UIMYTIIECTBEHHOTO TTPaBa, KOTOPOE SIBJISETCS TIPUYNHON OYeHb BAYKHBIX TTOCJIEICT-
Buii. VIMeHHO 3HaHMe cOOCTBEHHMKA O TIpaBaxX Ha OINpejeJIeHHOEe MMYIIIECTBO MTPEA0TBPa-
aeT HapylieHue aToro mnpasa u crop [3, ¢. 353]. B coorBercTBum co crarbeit 307.2.6
I'paskIaHCKO-IIPOLIECCYAIbHOIO Kojlekca AsepOaiipkaHcKoil PeciiyGImKu BiaieHiie, COriac-
HO MMYIIIECTBEHHOMY TIPaBY, HEJIBUKUMBIM MMYIIIECTBOM, UCTIOJIb30BAaHUE €TO W (DAKThI
pacriopsikeHrs: UM TMOATBEPSKIAIOTCS HA CyJle B CHelMaJbHOM Topsinke [4, c¢. 161].

B crarbe 157.1 T'paxkmanckoro Komekca ykasbiBaercs, 4TO0 COOCTBEHHUK MMeEET
npaBo TpeboBaTh MPU3HAHUS TpaBa coOCTBeHHOCTH. B crarbe 157.2 TOro Ke Kojaekca
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HaIlLJTa CBOE OTPasKeHIe MBICIb O TIpaBe COOCTBEHHNKA TPeOOBATH U3BSITH CBOE MMYIIECTBO
13 HE3aKOHHOTO BJiasierust apyroro. OanoBpemento B ctathe 157.4 Konmekca otmeuaercst,
YTO €CJIN TOCITATEHCTBO HA COOCTBEHHOCTD WJIN K€ JIPyTHE HAPYIIEHUsT COBEPITAIOTCS
6e3 IPUCBOEHMS BEIU WU ke 0e3 JIMIIEeHUs ee, TO COOCTBEHHUK MOKeT 1oTpeboBaTh
OT 3JIOYMBIIIJIEHHUKA IPEKpallleHusl 3TUX JAelcTBUil. Ecam Takoro poja aeicTBus
MPOJIOJIKAIOTCS, TO COOCTBEHHUK MOKET TIOTPebOBaTh MX MPEKPAIIEeHHs TOCPEICTBOM
cyna [2, c¢. 123—124]. IIpaBo cob6cTBeHHMKA TpeGOBAaTh BO3BpaTa CBOETO MMYIIECTBA
JlaeT BO3MOXKHOCTb, HE3aBUCHUMO OT €r0 BOJIH, BO3PAIleHUsT UMYIIECTBA, HE3aKOHHO BbI-
IIE/IIIETO U3 €ro COOCTBEHHOCTH, ¥ BO3MOKHOCTH BOCCTAHOBJICHUsI HAPYIIICHHBIX MTPaB
COOCTBEHHOCTHL.

Vick, mopauHblil B ¢yl COOCTBEHHUKOM, TPEOYIOINM OT HE3aKOHHOTO BJIA/ICHUS
JIPYTHM CBOETO MMYIIECTBA, HA3bIBAETCS BUHINKAIMOHHBIM NCKOM. BUHIMKAITMOHHBIT
uck (c Jsar. wimdecere — oObsiBIEHE O MPUMEHEHUN CHJIBI) — 3TO BHEIOTOBOPHOE
TpeboBaHKe He BJIAJEIONIEro BeIllbio COOCTBEHHUKA K BJIAECIONEMY HECOOCTBEHHUKY
Belld (MMYyIIlecTBa) O Bo3BpaTe UMyllecTBa (Bein) B HaType. [lo BUHAMKAIIMOHHOMY
HCKY COOCTBEHHUK MOJKeT TpeOOBATh BO3BpATa CBOETO MMYIIECTBA TOJIHKO B HAType. A
BBINIEYKa3aHHOE BO3MOKHO JIMINIb B CJIyyae CYyIIeCTBOBAHUS MMYIeCTBa B HaType.
Hecoxpanennoe B HaType MMYIIECTBO O3HAYAET, YTO HTOTO UMYTIECTBA HE CyTIECTBYET.
B aToM ciiyyae coOOCTBEHHUK I/ BO3BpATa MMYIIECTBA JOJUKEH MOAaTh HE BUHIANKA-
IIMOHHBIN KCK, a 001Ul TPaskJaHCKUN BUHAMKAIMOHHBII UCK BBIILIATHI HAHECEHHOTO
yiiepba. Besienersue Toro, 9To mpaBo cOGCTBEHHOCTH HAPYIIEHO HE CO CTOPOHBI JIUIIA,
3aKJIIOYMBITIETO JIOTOBOP, @ CO CTOPOHBI COBEPIIEHHO YY3KOTO JINTA, BUHIUKAITMOHHBIN
HCK CO CTOPOHBI COOCTBEHHUKA CUUTAETCST BHEIOTOBOPHDIM.

B crartee 157.5 TI'paskmanckoro Komekca ykasbiBaeTcs, 4To mpu TpeOOBAHUH
COOCTBEHHMKOM HE3aKOHHOIO BJIQJIEHUsI JAPYTMM, BHE 3aBMCHUMOCTH OT 3HAHUS WK
He3HaHusT He3aKOHHOCTHU BJajieHus (HeI0OpOCOBECTHBIN BJIajiesiel]), OH UMEeET IPaBO
TpebOBaTh BO3BPATUTH (BOBMECTUTDH) €My BCE MOTyYEHHbIE HEIOOPOCOBECTHBIM BJIA/IC/Th-
I[eM 3a BpPeMsi TIOJIb30BAHUsI BEIIbIO JOXO/BI; a OT JHOOPOCOBECTHOTO BJIAJIEJbIla OH
MOKeT TpeOOBaTh BO3BpaTa BCeil MPUOBLIN WK JK€ KOMIIEHCAIUU C TOTO BPEMEHH, C
KOTOPOTO OH y3HAJI, WJIK JOJKEH ObLT Y3HATh O HE3AaKOHHOCTH COOCTBEHHOCTH WJIH JKe
HOJIYYHB [TOBECTKY MCKa COOCTBEHHUKA O Bo3Bpare nmyinectsa. Kpome aroro, Heo6po-
COBECTHBDII BJIA/IeJIel] I0JKEH BO3MECTUTh COOCTBEHHUKY BP€/l, HAHECEHHBII UMYIIIECTBY.
3a TOBPEKICHHOE WM K€ MCUe3HYBIllee MUMYIIECTBO TPU BO3MEIEHUH, a TaKkKe 3a
B3sITHE IPUOBLIN T0OPOCOBECTHBIN BJiajesiel] He 00513aH BbIMJIAYMBATH KOMITEHCAIIHIO.
Kak u 1o6pocoBecTHbIiT Biajiesien], HeJoOPOCOBECTHDIN TAKIKE, B CBOIO OUYEPE/b, MOKET
TpebOBaTh BO3MEIIEHNUST 32 PACXO/] UMYIIECTBA C TOTO BPEMEHH, KaK MPUOBLIb ¢ UMY-
IeCTBA TIonaia K cCOOCTBEHHUKY [2, ¢. 124].

[Ipu neiicTBUsIX, HAIPABJIEHHBIX HA TO, YTOOBI TIOMEIIATH OCYIIECTBIEHUIO TIPaB
COOCTBEHHOCTH, O€3 U3BbATUA BEIA U3 BJIAJCHUSA COOCTBEHHUKA, COOCTBEHHUK MOKET
noTpeboBaTh TPEKpaIleHs] TAaKOro poja JACHCTBUH, a B cilydae MX HerpeKparmieHust
MOKeT 00paTUThCS B Y. B 9TOM cirydae MCK, MOAaHHBIN COOCTBEHHUKOM B Cy/I, HAa3bl-
BaeTcs HeraTopHbIM McKoM. HeraTopHblii nck (B 1iep. ¢ Jat. negatoria — onpoBepraionun
UCK) — 9TO TpeboBaHKe yCTPaHEHUS BCAKUX HapyIIeHwil rpaBa coOcTBeHHOCTH. OOBIYHO
TaKue TPESITCTBYS He HAPYIIAIOT MOJTHOMOUYHNE COOCTBEHHIKA HA MTOJH30BAHIE CBOMM
MMYIIEeCTBOM, T.K. OH He JIMIIAeTCS BJAJEHUs] UMYIECTBOM M He JIMIIAeTcs IpaBa
pacTopsKAThCA 3TUM UMYIIECTBOM.

JleiicTBrE, KOTOPOE JIMIIaeT COOCTBEHHNKA BO3BMOKHOCTHU TI0JIb30BAHMS HMYILECT-
BOM II0 CBOEW BOJIe, ABJISIeTCS JJIAIMUMC paBoHapyuienueM. [lo aTtoil mpuynne Ha
BECh MEPUO/T YCTPAHEHUS 3TOTO MMPABOHAPYIIIEHUS MOXKHO TI0/IaTh HETATOPHBIN UCK |3,
355]. Hecayuaiino, uto, corsacuo cratbe 384 I'paskmanckoro Kozekca, He orpanmyeHo
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BPEMS JIJIST TIPEIbSIBIIEHUST TPEOOBAHMIA 110 YCTPAHEHUTO KaKMX-THO0 HAPYIIEHWIT [TPaB
cOOCTBEHHMKA WJIM Ke JPYroro Biaazerens [2, c. 235].

Takoro poja mpasa cOOCTBEHHOCTH OTHOCSTCS K JIMILY, HE sIBJISIBIIEMYCSI COOCTBEH-
HUKOM, HO BJIQ/ICIOIIUM MUMYIIIECTBOM I10 3aKOHOJATEJNbCTBY WJIH JKe 110 J0r0BOPY. ITH
JIIIa MOTYT 3alllUINATh CBOE TPABO COOCTBEHHOCTH, MCIOJIb3YsT BBIIIETIEPEUNCTIEHHbIE
crioco6br. Cormacto crartby 164 I'paskpanckoro Kozjekca /o, JuiieHHoe cOOCTBEHHOCTH,
MOJKeT TpebOOBaTh y He3aKOHHOTO BJIajiesibila Bo3Bpara ee [2, ¢. 127]. CorsmacHo ctaThit
164.1 T'pakmarckoro Kojekca smieryre coOCTBEHHOCTH (€3 BOJM €ro BJajesbla
3ampenieHo u SIBJSIEeTCS MPOM3BOJIOM. Kask/plil BiameTeslb UMeeT TPaBoO MPUMEHUTD
CHUJIy /U1 3alllUThl OT OTKPOBEHHOT'O ITPOU3BOJIa. B aTO Bpemsi, yunTbiBas yCJ0BUs, OH
JOJIKEH TpefocTeperath cebst 0T HeoOOCHOBAHHBIX eiicTBril. B craThe 164.2 I'paskaan-
ckoro Kozekca ormedaercst, 4To JIUIO, JUIIEHHOE MTpaBa BJIAICHNUS, MOKET TpebOBaTh
BO3BpaTa MpaBa BJIaJIeHNsI OT HE3aKOHHOTO BJIajlesiblia. Ecim uienue mpaBa coOCTBEeH-
HOCTH SIBJIIETCST OMIMOOYHBIM IATOM TI0 OTHOIIEHUTO K (DAKTUYECKOMY BJIAJIETIbILY UJIH
’Ke K ero MpeAIlIeCTBEHHUKY M eCJIM MPaBO Ha BJajieHne ObLIO TOJyYeHO 3a TOI JI0
JIATIIEHUS], TO UCK UCKJouaeTced [2, c. 127].

Cob6CTBEHHOCTD MOKET OBITh OTUY KIEHA TI0 TPEOOBAHHIO TOCYIAPCTBEHHBIX HY KT
TOJIBKO TI0 OCHOBAHMIO 3aKOHA U TI0 PRIHOYHON cTomMocTu. B ctathe 29 Koncturyrunm
Azepbaiizkanckoii PecriyOMKy yKasbIBaeTCsl, 4YTO “OTYysKIAEHHE MOXKeT ObITh OCY-
IIECTBJIEHO TOJIBKO JIJIsI TOCYAAPCTBEHHBIX HYJK/ MM K€ OOIIECTBEHHBIX HYKI, MPU
YCJIOBUH, UTO CJIEAYeT 3apaHee CIPaBeJINBO OILIaTUTh ctoumocTh” [1, c. 10].

B cratpe 157.9 I'paxmanckoro Komekca AzepOaiimkaHckoit Pectiybnmku
YKa3bIBaeTCsl, YTO TPU MOSIBJIEHUM TOCYIAPCTBEHHON HYK/IbI UCIIOJIb3yeTCsl IIPaBoBast
BO3MOJKHOCTD TepepaboTaTh MPUPOAHBIE CBOHCTBA MMyIecTBa (BEIIN), a TaKKe
noJiyueHust ot Hero 1oJib3bl (ctarbs 152.3 T'K). ToBopst o pacnopsiiuteibHOM TpaBe,
UMeeTcsT B BHUJY IPaBOBasi BO3MOKHOCTB, OOecIleueHHast 3aKOHOM, OIpe/eseHust
MPaBOBOTO HazHadeHust umymiectBa (Bemu) (crathst 152.4 T'K) [2, c. 121].

Kax BumHO, Mcmonb3oBaHme sl TOCYAAPCTBEHHBIX HYK/I UMYIIECTBA, B TOM
yucJsie 3eMJIM, NMPUHAMJIEeKAUX (PU3NYECKUM U IOPUANYECKUM JIMIAM, a TaKxKe
MYHUIIATIATLHBIM 00Pa30BaHUSIM, a TaK/Ke UMETD MTPABO PACTIOPSIKATHCS 3aIUTIIAETCST
rocymapctBoM. COTJIacCHO TOJKyeMO# CTaThe, eCJii TOCYAapCTBO HYXKIAE€TCS B 3eMJie
IPOTUB UX TOKEeJaHWI, TO OHO MOKeT MX IPUCBOUTH C YCJOBHUEM BbIJIeJeHUs
HEOOXOMMON JIJIsT OTLIATHI CTOUMOCTH.

N3menenusi, BHeCeHHbIE B KOMMEHTHUPYEMYIO CTaThe, B 3HAUYUTETHLHOU CTETIeHN
YTOYHUJIM TOCYAapPCTBEHHbIE MOTPEOHOCTH, KOTOPbIE JIEAI0T HEOOXOMUMOI 3aKyTIKY
3eMeJIHOTO yJyacTKa. Tak, COriacHO cTapoil peakIiuy TOJKYEMOU CTaTbH, 3TO IPeIoIa-
raeTcs B CJIydae TPOBEIEHNS PA3JINIHBIX OPOT W TIPOYNX KOMMYHWKAITMOHHBIX JTMHUT
TOJIBKO JIJISI TOCYZIAPCTBEHHBIX HYKJ, COIVIACHO HOBOW peJaKIMU CTaTbH, JOPOTU U
JIPyTHE JIMHUHU CBSI3U JIUIIH OOIIETOCYIAPCTBEHHOM 3HAYMMOCTH MOTYT CIIOCOOCTBOBATh
3aMMCTBOBAHUIO 3€MeJTh CO CTOPOHBI TOCYAPCTBA.

NsBectHO, uTO B cooTBeTCTBUMU O crtathbeil 152.1 I'paskganckoro Komexca Azep-
Gaiippkanckoil PeciyOumky Biazesier] COOCTBEHHOCTH MOJKET BJIaJIeTh ITPHHAIJICKAIIIM
cebe mMytecTBOM (MPEAMETOM) TaK, KaK CYMTAeT HYKHBIM, TOJIb30BAThCS UM U
pacIopsKaThCsi UM. DTO MPABO TPUBHAETCS TOCYAAPCTBOM ¥ oOeperaercst um |2,
c. 121]. ToBopst 0 mpaBe BJA/IEHUsI, IMEETCSI B BUY BO3MOXKHOCTD, OOeciedyeHHast Ha
IIPAaBOBOM yPOBHE 110 peaji3alliy 1paBa BIaJeHUs UMYIIEeCTBOM (IpeaMeToM) (CTaTbs
152.2 TK AP). IIpaBo mo/ib30BaHusI peayn3yeTcsi Ha OCHOBE COTJIAIIIEHUs], €CJIU Ke
noso0HOe COTJIalieHe He 3aKJII04eH0, TO Ha OCHOBE PEIIeHUsT Cy/a, BOIIEAIIETO B
CUJTy, B TIPUHY/IUTETHHOM TIOPSIIKE TOTYCKAEeTCs TMPABO MOJIB30BAHNUS, C BBIIAYeil CO
CTOPOHBI TOCYAAPCTBA KOMIIEHCAIIUN. DTO OOBSICHSIETCS TEM, UTO [t U3bSATHSI 3eMEJIb

258



ISSN 2072-8670 HAYRA 1 IIPABOOXOPOHA, 2017, \e 1(35)

B TI0JIb3Yy TOCYapPCTBA MEK/LY TOCYAAPCTBOM U COOCTBEHHIMKOM BO3HUKAIOT MPasKIaHCKO-
IIPaBOBbBIE OTHOIIEHNs, TIe KaK[Aash U3 CTOPOH paBHA B IpaBax c apyroi [3, c. 357].

B 3aziaue 3anuhl mpaBa YacTHOI COOCTBEHHOCTH Pas3/IMYHbIe HOPMbI i MHCTUTYThI
rPaskIAHCKOTO TIpaBa UTPAIOT HEOJHO3HAUHYIO POJIb. HeKoTOpbIe M3 HUX OIPEIEISIOT
TY WIK UHYIO CyOBEKTHYIO TPUHAIIEKHOCTh MATEPUATbHBIX IEHHOCTEH, HJIN JKe OIIpe-
JIeJISIeT UX ¥ TeM CaMbIM 3aluiaeT, 6eper Mo/ 3aluTy 3akoHa. JIpyrue co3manT ycio-
BUsI JIJIsI BJIAJIesTblla MJIM COOCTBEHHUKA JJIsT PEan3allii CBOMX IPaB COOCTBEHHOCTH,
B JKM3Hb (K IIPUMEPY, IPaBUIa 0 HEOOXOIUMOCTH FOCYIaPCTBEHHOI pErucTpaini mpa-
BOBBIX 00BEKTOB COOCTBEHHOCTH M 3aKJIOYEHUST ¢ HUMU CIEJOK). TpeThbst Tpytina 3a-
KOHOB OTHOCHUTCSI K HEMOCPE/CTBEHHON 3alliTe HE3aKOHHBIX TTOCATATEIbCTB TEX, KTO
HAHOCHUT MaTepHaabHbIN yiiepd coOOCTBEHHMKAM ITyTeM HE3aKOHHOTO MCIOJIh30BAHMUS
YyKOTO UMYIIECTBA.
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