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ÇÂ²ËÜÍÅÍÍß Â²Ä Â²ÄÁÓÂÀÍÍß ÏÎÊÀÐÀÍÍß Ç ÂÈÏÐÎÁÓÂÀÍÍßÌ
ÇÀ ÏÎÐÓØÅÍÍß ÏÐÀÂÈË ÁÅÇÏÅÊÈ ÄÎÐÎÆÍÜÎÃÎ ÐÓÕÓ

Ó ñòàòò³ äîñë³äæåíî òåîðåòèêî-ïðèêëàäí³ ïðîáëåìè çâ³ëüíåííÿ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì çà ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó. Íà ï³äñòàâ³
âèâ÷åííÿ ñïåö³àëüíî¿ ë³òåðàòóðè çðîáëåíèé âèñíîâîê ïðî òå, ùî ïðîáëåìè çàñòîñóâàííÿ
çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì çà ö³ çëî÷èíè äîñë³äæåí³
íåäîñòàòíüî. Ðåçóëüòàòîì ïðîâåäåíîãî àíàë³çó ñòàëî âñòàíîâëåííÿ îáñòàâèí, ùî
õàðàêòåðèçóþòü òÿæê³ñòü â÷èíåíîãî çëî÷èíó, îñîáó âèííîãî òà ³íøèõ îáñòàâèí ñïðàâè,
ùî âðàõîâóþòüñÿ ñóäàìè ïðè çàñòîñóâàíí³ ñò. 75 ÊÊ Óêðà¿íè â ö³é êàòåãîð³¿ ñïðàâ.

Êëþ÷îâ³ ñëîâà: çëî÷èíè ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó; çâ³ëüíåííÿ â³ä â³äáó-
âàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì; çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì
çà çëî÷èíè ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó.

Â  ñòàòüå èññëåäîâàíû òåîðåòèêî-ïðèêëàäíûå ïðîáëåìû îñâîáîæäåíèÿ îò îòáû-
âàíèÿ íàêàçàíèÿ ñ èñïûòàíèåì çà íàðóøåíèÿ ïðàâèë áåçîïàñíîñòè äîðîæíîãî äâèæå-
íèÿ. Íà îñíîâàíèè èçó÷åíèÿ ñïåöèàëüíîé ëèòåðàòóðû ñäåëàí âûâîä î òîì, ÷òî ïðîáëåìû
ïðèìåíåíèÿ îñâîáîæäåíèÿ îò îòáûâàíèÿ íàêàçàíèÿ ñ èñïûòàíèåì çà ýòè ïðåñòóïëåíèÿ
èññëåäîâàíû íåäîñòàòî÷íî. Ðåçóëüòàòîì ïðîâåäåííîãî àíàëèçà ñòàëî óñòàíîâëåíèå
îáñòîÿòåëüñòâ, êîòîðûå õàðàêòåðèçóþò òÿæåñòü ïðåñòóïëåíèÿ, ëè÷íîñòè âèíîâíîãî
è äðóãèõ îáñòîÿòåëüñòâ äåëà, ó÷èòûâàåìûõ ñóäàìè ïðè ïðèìåíåíèè ñò. 75 ÓÊ Óêðàèíû
ïî ýòîé êàòåãîðèè äåë.

Êëþ÷åâûå ñëîâà: ïðåñòóïëåíèÿ â ñôåðå áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ;
îñâîáîæäåíèå îò îòáûâàíèÿ íàêàçàíèÿ ñ èñïûòàíèåì; îñâîáîæäåíèå îò îòáûâàíèÿ
íàêàçàíèÿ ñ èñïûòàíèåì çà ïðåñòóïëåíèÿ â ñôåðå áåçîïàñíîñòè äîðîæíîãî äâèæåíèÿ.

Çëî÷èíè ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó áåç ïåðåá³ëüøåííÿ ñòàíîâëÿòü ï³ä-
âèùåíó ñóñï³ëüíó íåáåçïåêó. Ùîðîêó â³ä äîðîæíüî-òðàíñïîðòíèõ ïðèãîä â Óêðà¿í³
ãèíå áëèçüêî 4 òèñ. îñ³á (äëÿ ïîð³âíÿííÿ â³ä óìèñíèõ âáèâñòâ ùîð³÷íî ãèíå áëèçüêî
1,4 òèñ. ïîòåðï³ëèõ) ³ îòðèìóþòü òðàâìè ð³çíî¿ ñêëàäíîñò³ áëèçüêî 30 òèñÿ÷ ëþäåé.
Óò³ì, íåçâàæàþ÷è íà òÿæê³ñòü íàñë³äê³â, ùî íàñòàþòü âíàñë³äîê ÄÒÏ, çàñóäæåí³ çà
ö³ çëî÷èíè íåð³äêî çâ³ëüíÿþòüñÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì. Òàê, ó
2017 ð. ê³ëüê³ñòü çàñóäæåíèõ çà ÷. 2 ñò. 286 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ –
ÊÊ), ùîäî ÿêèõ ñóäè çàñòîñóâàëè ñò. 75 ÊÊ, ñòàíîâèëà 61,5 % îñ³á, à ê³ëüê³ñòü çàñóä-
æåíèõ çà ÷. 3 ñò. 286 ÊÊ, ùîäî ÿêèõ ñóäè çàñòîñóâàëè òîé ñàìèé çàõ³ä êðèì³íàëüíî-
ïðàâîâîãî âïëèâó, – 25 % îñ³á [1]. Ó çâ’ÿçêó ç öèì, íåàáèÿêó òåîðåòèêî-ïðèêëàäíó
çàö³êàâëåí³ñòü âèêëèêàº âñòàíîâëåííÿ îáñòàâèí ñïðàâè, íà ï³äñòàâ³ ÿêèõ ñóäè
ïðèéìàþòü ð³øåííÿ ïðî ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíèõ çà òÿæê³ çëî÷èíè ó
ñôåð³ áåçïåêè äîðîæíüîãî ðóõó áåç â³äáóâàííÿ ïîêàðàííÿ.

Êðèì³íàëüíî-ïðàâîâ³ ïðîáëåìè ïðîòèä³¿ ïîðóøåííÿì ïðàâèë áåçïåêè äîðîæ-
íüîãî ðóõó äîñë³äæóâàëèñÿ ó áàãàòüîõ ïðàöÿõ. Ñåðåä óêðà¿íñüêèõ â÷åíèõ öèì ïðî-
áëåìàì ïðèñâÿòèëè ñâîþ óâàãó, çîêðåìà, Ñ.Â. Áàáàí³í, Â.². Áîðèñîâ, Ñ.Â. Ã³ç³ì÷óê,
Â.Â. ªìåëüÿíåíêî, Â.À. Ìèñëèâèé, ß.Â. Ìàòâ³é÷óê, Ð.Â. Ùóïàê³âñüêèé. Îäíàê ïîïðè
íàóêîâó ö³íí³ñòü ïðàöü öèõ àâòîð³â, äîâîäèòüñÿ êîíñòàòóâàòè, ùî äîñë³äæåííÿ ç
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ïðèêëàäíèõ ïðîáëåì çâ³ëüíåííÿ â³ä ïîêàðàííÿ òà éîãî â³äáóâàííÿ çà ïîðóøåííÿ
ïðàâèë áåçïåêè äîðîæíüîãî ðóõó ó â³ò÷èçíÿí³é íàóö³ ìàéæå íå çä³éñíþâàëèñÿ.
Ó ïðàöÿõ óêðà¿íñüêèõ â÷åíèõ (Î.Â. Ãîðîõîâñüêà, Ä.Â. Íîâîõàòñüêà), ïðèñâÿ÷åíèõ
ïðîáëåìàì çëî÷èí³â, ùî â÷èíÿþòüñÿ ç íåîáåðåæíîñò³, àíàë³çîâàí³ ïèòàííÿ òàêîæ
âèñâ³òëþâàëèñÿ ëèøå ôðàãìåíòàðíî.

Îòæå, ìåòà ö³º¿ ïðàö³ âáà÷àºòüñÿ ó âèñâ³òëåíí³ òåîðåòèêî-ïðèêëàäíèõ ïðîáëåì
çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì (ñò. 75 ÊÊ) çà ïîðóøåííÿ
ïðàâèë áåçïåêè äîðîæíüîãî ðóõó.

Äëÿ âèâ÷åííÿ öèõ ïðîáëåì íàìè ïðîàíàë³çîâàíî íàóêîâ³ ïóáë³êàö³¿ òà âèâ÷åíî
390 ñóäîâèõ ð³øåíü, óõâàëåíèõ ñóäàìè Óêðà¿íè ïðîòÿãîì 2006–2018 ðîê³â, ó ÿêèõ
ñóäàìè ùîäî çàñóäæåíèõ çà ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó ÷è
åêñïëóàòàö³¿ òðàíñïîðòó (÷àñòèíè 2, 3 ñò. 286 ÊÊ) âèð³øóâàëîñÿ ïèòàííÿ ïðî çàñòî-
ñóâàííÿ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì (ñò. 75 ÊÊ). Ï³ä ÷àñ
ïðîâåäåíîãî àíàë³çó áóëè âñòàíîâëåí³ îáñòàâèíè, ÿê³ õàðàêòåðèçóþòü òÿæê³ñòü çëî÷è-
íó, îñîáó âèííîãî òà ³íø³ îáñòàâèíè ñïðàâè, ùî âðàõîâóþòüñÿ ñóäàìè ïðè çàñòîñó-
âàíí³ (â³äìîâ³ ó çàñòîñóâàíí³, ñêàñóâàíí³ çàñòîñóâàííÿ) ñò. 75 ÊÊ ó ö³é êàòåãîð³¿
ñïðàâ, à òàêîæ âèÿâëåí³ ïðîáëåìè ïðàâîçàñòîñóâàííÿ ó ö³é ñôåð³.

Â³äïîâ³äíî äî ñò. 75 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ïðèéìàþ÷è ð³øåííÿ ïðî
ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî áåç â³äáóâàííÿ ïîêàðàííÿ, ñóä ìàº âðàõóâàòè
òÿæê³ñòü çëî÷èíó, îñîáó âèííîãî, ³íø³ îáñòàâèíè ñïðàâè. Çàçíà÷åí³ îáñòàâèíè ñïðàâè
ìàþòü âðàõîâóâàòèñÿ ñóäàìè êîìïëåêñíî. Âèð³øåííÿ ïèòàííÿ ïðî çâ³ëüíåííÿ â³ä
â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ëèøå íà ï³äñòàâ³ îáñòàâèí, ùî õàðàêòåðè-
çóþòü îñîáó âèííîãî, áåç óðàõóâàííÿ ñòóïåíÿ òÿæêîñò³ çëî÷èíó, ³, íàâïàêè, íåð³äêî
ïðèçâîäèòü äî ñêàñóâàííÿ ñóäîâèõ ð³øåíü. Ïðè öüîìó ð³øåííÿ ñóäó ïðî çâ³ëüíåííÿ
çàñóäæåíîãî â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ìàº áóòè íàëåæíèì ÷èíîì
ìîòèâîâàíå (àáç. 2 ï. 9 ÏÏÂÑÓ “Ïðî ïðàêòèêó ïðèçíà÷åííÿ ñóäàìè êðèì³íàëüíîãî
ïîêàðàííÿ” â³ä 24 æîâòíÿ 2003 ð. ¹ 7) [2, ñ. 345]. Äîðå÷íî çàçíà÷èòè, ùî ñàìå ÷åðåç
íåâìîòèâîâàí³ñòü ñóäîâèõ ð³øåíü ñóäàìè êàñàö³éíî¿ ³íñòàíö³¿ áóëî ñêàñîâàíî 66 %
âèâ÷åíèõ íàìè ñóäîâèõ ð³øåíü ó ñïðàâàõ àíàë³çîâàíî¿ êàòåãîð³¿.

Âðàõóâàííÿ òÿæêîñò³ çëî÷èíó. Âðàõóâàííÿ òÿæêîñò³ çëî÷èíó ïåðåäáà÷àº íàñàì-
ïåðåä âèçíà÷åííÿ êàòåãîð³¿ â÷èíåíîãî çëî÷èíó â³äïîâ³äíî äî ñò. 12 ÊÊ. Öå ïîòð³áíî
çîêðåìà äëÿ óñâ³äîìëåííÿ òîãî, çëî÷èí ÿêîãî ñòóïåíÿ òÿæêîñò³ â÷èíåíî âèíóâàòèì,
îö³íêè ìîæëèâîñò³ óêëàäàííÿ ³ çàòâåðäæåííÿ óãîä ó êðèì³íàëüíîìó ïðîâàäæåíí³,
âèçíà÷åííÿ ïåðñïåêòèâ çàñòîñóâàííÿ îêðåìèõ äîäàòêîâèõ ïîêàðàíü, çîêðåìà, êîíô³-
ñêàö³¿ ìàéíà.

Ïðè óõâàëåíí³ ð³øåíü ïðî çàñòîñóâàííÿ ñò. 75 ÊÊ ó ñïðàâàõ ïðî ïîðóøåííÿ
ïðàâèë äîðîæíüîãî ðóõó ÷è åêñïëóàòàö³¿ òðàíñïîðòó ñóäè çàçíà÷àëè êàòåãîð³þ â÷è-
íåíîãî îñîáîþ çëî÷èíó á³ëüøå ÿê ó òðåòèí³ ñïðàâ. Âîäíî÷àñ êàòåãîð³þ â÷èíåíîãî
çëî÷èíó ñóäè ÷îìóñü íå ââàæàëè çà ïîòð³áíå çàçíà÷èòè ó 75,7 % ñïðàâ ïðî çëî÷èí,
ïåðåäáà÷åíèé ÷. 2 ñò. 286 ÊÊ, òà 64,3 % ñïðàâ ïðî çëî÷èí, ïåðåäáà÷åíèé ÷. 3 ñò. 286
ÊÊ.

Ï³ñëÿ âèçíà÷åííÿ êàòåãîð³¿ â÷èíåíîãî çëî÷èíó ïîäàëüø³é îö³íö³ ñóäó ï³äëÿãàº
³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî çëî÷èíó, ùî çóìîâëåíèé éîãî êîíêðåòíè-
ìè îá’ºêòèâíèìè òà ñóá’ºêòèâíèìè îçíàêàìè. Çàçíà÷èìî, ùî âðàõóâàííÿ ñóäîì ëèøå
êàòåãîð³¿ çëî÷èíó, áåç óðàõóâàííÿ éîãî ³íäèâ³äóàëüíèõ îñîáëèâîñòåé, º ïðè÷èíîþ
ñêàñóâàííÿ ñóäîâèõ ð³øåíü.

Êðèì³íàëüíèé çàêîí íå ì³ñòèòü âè÷åðïíîãî ïåðåë³êó îáñòàâèí, ÿê³ õàðàêòåðè-
çóþòü ³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ çëî÷èíó; àíàëîã³÷íî çàêîí íå âèçíà÷àº ³ ñòó-
ï³íü âïëèâó îêðåìèõ ³ç íèõ íà ì³ðó ïîêàðàííÿ òà ìîæëèâ³ñòü çâ³ëüíåííÿ â³ä íüîãî.
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Ïëåíóì Âåðõîâíîãî Ñóäó Óêðà¿íè îð³ºíòóº ñóäè ïðè âèçíà÷åíí³ ñòóïåíÿ òÿæêîñò³
â÷èíåíîãî çëî÷èíó âèõîäèòè ³ç îñîáëèâîñòåé êîíêðåòíîãî çëî÷èíó é îáñòàâèí éîãî
â÷èíåííÿ (ôîðìà âèíè, ìîòèâ ³ ìåòà, ñïîñ³á, ñòàä³ÿ â÷èíåííÿ, ê³ëüê³ñòü åï³çîä³â
çëî÷èííî¿ ä³ÿëüíîñò³, ðîëü êîæíîãî ç³ ñï³âó÷àñíèê³â, ÿêùî çëî÷èí â÷èíåíî ãðóïîþ
îñ³á, õàðàêòåð ³ ñòóï³íü òÿæêîñò³ íàñë³äê³â, ùî íàñòàëè, òîùî) [ï. 3 ÏÏÂÑÓ “Ïðî
ïðàêòèêó ïðèçíà÷åííÿ ñóäàìè êðèì³íàëüíîãî ïîêàðàííÿ” â³ä 24 æîâòíÿ 2003 ð.
¹ 7] [2, ñ. 341].

Ó ïðàöÿõ óêðà¿íñüêèõ þðèñò³â ï³äêðåñëþºòüñÿ, ùî ñàìå íàâåäåí³ îçíàêè, ùî
õàðàêòåðèçóþòü ³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî çëî÷èíó, ³ ìàº âðàõóâàòè
ñóä ïðè âèð³øåíí³ ïèòàííÿ ïðî çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàí-
íÿì [3, ñ. 99–114; 4, ñ. 98–99; 5, ñ. 263; 6, ñ. 213–215]. Îäíàê, ÿêèì ÷èíîì íàâåäåí³
îçíàêè âðàõîâóþòü ñóäè ïðè ðîçãëÿä³ àíàë³çîâàíî¿ êàòåãîð³¿ ñïðàâ, ó ïðàöÿõ þðèñò³â
âèñâ³òëåíî íåäîñòàòíüî.

Âèâ÷åííÿ íàìè ñóäîâî¿ ïðàêòèêè äåìîíñòðóº, ùî ñóäè ïåðøèõ ³íñòàíö³é ó ìî-
òèâóâàëüíèõ ÷àñòèíàõ ð³øåíü ïðî çàñòîñóâàííÿ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ
ç âèïðîáóâàííÿì çà àíàë³çîâàí³ çëî÷èíè ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, îáìå-
æóþòüñÿ ëèøå ôîðìàëüíîþ âêàç³âêîþ íà òå, ùî âîíè âðàõóâàëè “ñòóï³íü òÿæêîñò³
çëî÷èíó”. Ïðè öüîìó ñóäè çàçâè÷àé íå ïîÿñíÿþòü ó ð³øåííÿõ, ÿê³ ñàìå îáñòàâèíè
õàðàêòåðèçóþòü ³íäèâ³äóàëüíèé ñòóï³íü òÿæêîñò³ â÷èíåíîãî çëî÷èíó, ÿê âîíè âïëè-
íóëè íà ïðèéíÿòå ð³øåííÿ. Ö³ îáñòàâèíè, íà æàëü, äîâîäèëîñÿ â³äøóêîâóâàòè ñåðåä
³íøèõ îáñòàâèí, ùî âèêëàäàþòüñÿ ñóäàìè ñåðåä õàðàêòåðèñòèê îñîáè âèííîãî.

Êðàùà ñèòóàö³ÿ ç âèêëàäåííÿì îö³íêè ñòóïåíÿ òÿæêîñò³ â÷èíåíîãî çëî÷èíó
ñïîñòåð³ãàºòüñÿ â ð³øåííÿõ ñóä³â àïåëÿö³éíî¿ òà êàñàö³éíî¿ ³íñòàíö³¿. Çì³íþþ÷è ð³-
øåííÿ ñóä³â íèæ÷î¿ ³íñòàíö³¿ ³ çàñòîñîâóþ÷è ñò. 75 ÊÊ ñóäè âèùèõ ³íñòàíö³é çàçâè÷àé
ïðÿìî âêàçóþòü íà ò³ îáñòàâèíè, êîòð³, íà äóìêó ñóäó, áóëè íåïðàâèëüíî îö³íåí³
ñóäàìè íèæ÷èõ ³íñòàíö³¿ â êîíòåêñò³ âðàõóâàííÿ ñòóïåíÿ òÿæêîñò³ â÷èíåíîãî çëî÷èíó.

Îòæå, ùî æ öå çà îáñòàâèíè? Ó þðèäè÷í³é ë³òåðàòóð³ äî îáñòàâèí îá’ºêòèâíîãî
òà ñóá’ºêòèâíîãî õàðàêòåðó, ùî º ï³äñòàâîþ äëÿ çàñòîñóâàííÿ óìîâíîãî çàñóäæåííÿ
â³äíîñÿòü, çîêðåìà, çíà÷èì³ñòü îá’ºêòà òà ïðåäìåòà ïîñÿãàííÿ, âèä çëî÷èíó, õàðàêòåð
ä³ÿííÿ, ñïîñ³á, îáñòàíîâêó, ì³ñöå ³ ÷àñ â÷èíåííÿ çëî÷èíó, ôîðìó ³ ñòóï³íü âèíè, ìî-
òèâ ³ ö³ë³ â÷èíåííÿ çëî÷èíó òîùî [7, c. 24]. Ïëåíóì Âåðõîâíîãî Ñóäó Óêðà¿íè â
ðîç’ÿñíåíí³, ùî ì³ñòèòüñÿ â ï. 20 Ïîñòàíîâè “Ïðî ïðàêòèêó çàñòîñóâàííÿ ñóäàìè Óê-
ðà¿íè çàêîíîäàâñòâà ó ñïðàâàõ ïðî äåÿê³ çëî÷èíè ïðîòè áåçïåêè äîðîæíüîãî ðóõó
òà åêñïëóàòàö³¿ òðàíñïîðòó, à òàêîæ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ íà òðàíñïîð-
ò³” â³ä 23 ãðóäíÿ 2005 ðîêó ¹ 13 îð³ºíòóº ñóäè ïðè âèçíà÷åíí³ ñòóïåíÿ òÿæêîñò³
â÷èíåíîãî çëî÷èíó âðàõîâóâàòè íå ò³ëüêè íàñë³äêè, ùî íàñòàëè, à é õàðàêòåð òà ìî-
òèâè äîïóùåíèõ îñîáîþ ïîðóøåíü ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿
òðàíñïîðòó, ¿¿ ñòàâëåííÿ äî öèõ ïîðóøåíü òà ïîâåä³íêó ï³ñëÿ â÷èíåííÿ çëî÷èíó,
âèíó ³íøèõ ïðè÷åòíèõ äî öüîãî îñ³á (ï³øîõîä³â, âîä³¿â, ïðàö³âíèê³â, â³äïîâ³äàëüíèõ
çà òåõí³÷íèé ñòàí ³ ïðàâèëüíó åêñïëóàòàö³þ òðàíñïîðòíèõ çàñîá³â òîùî) [8, c. 448].

Âèâ÷åííÿ íàìè ñïðàâ ïîêàçàëî, ùî, îá´ðóíòîâóþ÷è ð³øåííÿ ïðî çâ³ëüíåííÿ
â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì çà àíàë³çîâàí³ çëî÷èíè ñóäè çàçíà÷àëè
ï’ÿòü îáñòàâèí: ñêëàäíà äîðîæíÿ îáñòàíîâêà, ïðîòèïðàâíà ïîâåä³íêà ³íøîãî ó÷àñíèêà
äîðîæíüîãî ðóõó, íàäàííÿ ìåäè÷íî¿ äîïîìîãè ïîòåðï³ëîìó ïðè ÄÒÏ, äîáðîâ³ëüíå
â³äøêîäóâàííÿ ïîòåðï³ëîìó çáèòê³â (óñóíåííÿ çàïîä³ÿíî¿ øêîäè), à òàêîæ àêöåíòó-
âàëè óâàãó íà íåîáåðåæíîñò³ ä³é âèíóâàòîãî (äèâ. Òàáëèöþ 1). Ïðè öüîìó ï³ä ñêëàäíîþ
îáñòàíîâêîþ çëî÷èíó ñóäè ðîçóì³ëè â÷èíåííÿ çëî÷èíó, çîêðåìà, ï³ä ÷àñ òóìàíó,
ñèëüíîãî äîùó, çàäèìëåíîñò³ äîðîæíüî¿ ä³ëÿíêè, äå ñòàëàñÿ äîðîæíÿ ïðèãîäà, à ï³ä
äåâ³àíòíîþ ïîâåä³íêîþ ïîòåðï³ëèõ – ïîðóøåííÿ òàêîæ ³ íèìè ïðàâèë áåçïåêè
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äîðîæíüîãî ðóõó (ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó ³íøèì âîä³ºì, çîêðåìà,
³ â ñòàí³ ñï’ÿí³ííÿ, ïåðåõ³ä ï³øîõîäàìè äîðîãè â íåâñòàíîâëåíîìó ì³ñö³, íà ÷åðâîíèé
ñèãíàë ñâ³òëîôîðà òîùî).

Òàáëèöÿ 1

Âðàõóâàííÿ ñóäàìè îáñòàâèí, ùî õàðàêòåðèçóþòü òÿæê³ñòü â÷èíåíîãî çëî÷èíó
ïðè çàñòîñóâàíí³ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì

  , 
   ,     

(  %) (      , , 
    ) 

 

,   
  

   
  

( . 2 . 286 ) 

   
  

( . 3 . 286 ) 

1.   – 6,5 (13,6)
2.   

  
5,5  (7,5) 4,3 (9,1) 

3.    
 

– 2,2 (4,5) 

4.  36,4 (27,5) 60,9 (59,1) 

5.  26,4 (37,5) 35,9 (68,2)

Áåçóìîâíî, ùî íà ïðèéíÿòòÿ ñóäîì ð³øåííÿ ïðî ìîæëèâ³ñòü âèïðàâëåííÿ çà-
ñóäæåíîãî áåç â³äáóâàííÿ ïðèçíà÷åíîãî ïîêàðàííÿ ÷àñòî âïëèâàº íå îäíà îáñòàâèíà,
à ïîºäíàííÿ íàâåäåíèõ îáñòàâèí ó ð³çíèõ êîìá³íàö³ÿõ. Òàê, â îäí³é ç³ ñïðàâ ïðî
â÷èíåííÿ çëî÷èíó, ïåðåäáà÷åíîãî ÷. 3 ñò. 286 ÊÊ, àïåëÿö³éíèé ñóä Âîëèíñüêî¿ îáëàñò³
âçÿâ äî óâàãè íå ëèøå ñêëàäí³ äîðîæí³ óìîâè, ÿê³ âèíóâàòîìó âàæêî áóëî ïåðåä-
áà÷èòè, à é óðàõóâàâ ò³ îáñòàâèíè, ùî âíàñë³äîê â÷èíåíîãî çëî÷èíó çàãèíóëè ñèí òà
ñåñòðà éîãî äðóæèíè, à ñàìà éîãî äðóæèíà ñòàëà ³íâàë³äîì 2 ãðóïè ³ íà ìîìåíò
ðîçãëÿäó ñïðàâè áóëà âàã³òíîþ [9].

Óçàãàëüíåííÿ ñóäîâî¿ ïðàêòèêè ïîêàçàëî, ùî â êîíòåêñò³ îö³íêè ìîæëèâîñò³
âèïðàâëåííÿ çàñóäæåíîãî áåç â³äáóâàííÿ ïîêàðàííÿ çà ö³ çëî÷èíè, ñóäè íàäàþòü
âàæëèâîãî ïîçèòèâíîãî çíà÷åííÿ äîáðîâ³ëüíîìó â³äøêîäóâàííþ çáèòê³â ïîòåðï³ëîìó
(ïîâí³ñòþ ÷è ÷àñòêîâî). Ó áàãàòüîõ ñïðàâàõ öÿ îáñòàâèíà º ñàìîäîñòàòíüîþ äëÿ
ïðèéíÿòòÿ ñóäîì ð³øåííÿ ïðî ìîæëèâ³ñòü çàñòîñóâàííÿ äî çàñóäæåíîãî ñò. 75 ÊÊ
íàâ³òü çà íàÿâíîñò³ ê³ëüêîõ çàãèáëèõ óíàñë³äîê äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè. Ïðè
öüîìó â îêðåìèõ ñïðàâàõ ñóäè ïîçèòèâíî îö³íþâàëè íå ëèøå â³äøêîäóâàííÿ ìàòå-
ð³àëüíî¿ øêîäè ðîäèí³ çàãèáëèõ, à é òå, ùî âèíóâàòèé  â÷èíÿâ àêòèâí³ ä³¿ ùîäî óñó-
íåííÿ íàñë³äê³â çëî÷èíó (ïðèäáàâ íåïîâíîë³òí³ì äîíüêàì çàãèáëèõ äâ³ êâàðòèðè â
íîâîáóäîâàõ ì. Êèºâà ³ çä³éñíþº â íèõ ðåìîíò) [10]. Ïîçèòèâíî îö³íþþòü ñóäè ³ ä³¿
âèíóâàòèõ, ÿê³ íå ìàþ÷è ìàòåð³àëüíî¿ ìîæëèâîñò³ ïîâí³ñòþ â³äøêîäóâàòè çàâäàí³
çáèòêè ïîòåðï³ëèì, äåìîíñòðóþòü ñâîþ ãîòîâí³ñòü â ìàéáóòíüîìó â³äøêîäóâàòè òàê³
çáèòêè, óêëàäàþ÷è ç ïîòåðï³ëèìè óãîäè ïðî ïîäàëüøå â³äøêîäóâàííÿ ïîíåñåíèõ
ïîòåðï³ëèìè âèòðàò.

Íå ìåíø ö³êàâèì ï³ä ÷àñ ïðîâåäåíîãî äîñë³äæåííÿ áóëî âñòàíîâèòè îáñòàâèíè
îá’ºêòèâíîãî òà ñóá’ºêòèâíîãî õàðàêòåðó, íåïðàâèëüíå âðàõóâàííÿ ÿêèõ ñóäàìè
íèæ÷èõ ³íñòàíö³¿ º ï³äñòàâîþ äëÿ ñêàñóâàííÿ ð³øåíü ïðî çâ³ëüíåííÿ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì (äèâ. òàáëèöþ 2).
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Òàáëèöÿ 2

Âðàõóâàííÿ ñóäàìè àïåëÿö³éíî¿ òà êàñàö³éíî¿ ³íñòàíö³é îáñòàâèí,
ùî õàðàêòåðèçóþòü òÿæê³ñòü â÷èíåíîãî çëî÷èíó ïðè ñêàñóâàíí³ çâ³ëüíåííÿ â³ä â³äáóâàííÿ

ïîêàðàííÿ ç âèïðîáóâàííÿì

ßê âèäíî ç äàíèõ, íàâåäåíèõ ó òàáëèö³ 2, ïðè ñêàñóâàíí³ ð³øåíü ïðî çàñòîñó-
âàííÿ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ñóäè àïåëÿö³éíî¿ òà
êàñàö³éíî¿ ³íñòàíö³¿ ó ñïðàâàõ ïðî ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó íà-
äàþòü âàãîìîãî çíà÷åííÿ ê³ëüêîñò³ ïîòåðï³ëèõ óíàñë³äîê äîðîæíüî-òðàíñïîðòíî¿ ïðè-
ãîäè, ãðóáîñò³ òà ê³ëüêîñò³ ïîðóøåíü öèõ ïðàâèë âèíóâàòèì, îáñòàíîâö³ â÷èíåííÿ
çëî÷èíó, íàñòàííþ òÿæêèõ íàñë³äê³â ó âèãëÿä³ ñìåðò³ ïîòåðï³ëèõ òà íåãàòèâíî
îö³íþþòü íå â³äøêîäóâàííÿ âèííèì äîáðîâ³ëüíî ïîòåðï³ëèì çàâäàíèõ çáèòê³â
(óñóíåííÿ çàïîä³ÿíî¿ øêîäè). Ïðè öüîìó, âèð³øóþ÷è ïèòàííÿ ïðî òÿæê³ñòü çëî÷èíó,
ñóäè âðàõîâóâàëè íå ëèøå íàñòàííÿ òÿæêèõ íàñë³äê³â ó âèãëÿä³ ñìåðò³ ïîòåðï³ëèõ
òà îòðèìàííÿ íèìè ³íøèõ ò³ëåñíèõ óøêîäæåíü, à é áðàëè äî óâàãè ê³ëüê³ñòü ïî-
ñòðàæäàëèõ óíàñë³äîê äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè, íå ð³äêî çàóâàæóþ÷è ïðî òå,
ùî âîíè º íåïîâíîë³òí³ìè àáî îñîáàìè ïîõèëîãî â³êó.

Áåðåòüñÿ ñóäàìè äî óâàãè ïðè îö³íö³ òÿæêîñò³ çëî÷èíó ³ ì³ñöå â÷èíåííÿ çëî÷èíó.
Çîêðåìà, ñóäè íåãàòèâíî îö³íþâàëè òå, ùî ÄÒÏ òðàïèëàñÿ íà òðîòóàð³, äå ðóõ
òðàíñïîðòíèõ çàñîá³â çàáîðîíåíèé, íà çóïèíö³ ãðîìàäñüêîãî òðàíñïîðòó. Íåãàòèâíî
îö³íþþòü â àíàë³çîâàíîìó àñïåêò³ ñóäè ³ ãðóá³ñòü ïîðóøåíü âèíóâàòèì ïðàâèë äîðîæ-
íüîãî ðóõó òà ê³ëüê³ñòü äîïóùåíèõ ïîðóøåíü. Íàïðèêëàä, ïðèéìàþ÷è ð³øåííÿ ïðî
íåìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî çà ÷. 2 ñò. 286 ÊÊ áåç â³äáóâàííÿ ïîêàðàííÿ,
êîëåã³ÿ ñóää³â àïåëÿö³éíîãî ñóäó ì. Êèºâà â îäí³é ç³ ñïðàâ ö³ëêîì ñïðàâåäëèâî, ââà-
æàºìî, âêàçàëà íà â÷èíåííÿ öèì çàñóäæåíèì çëî÷èíó ó ñòàí³ àëêîãîëüíîãî ñï’ÿí³ííÿ,
ïðè êåðóâàíí³ òåõí³÷íî íåñïðàâíèì àâòîìîá³ëåì, áóäó÷è ïîçáàâëåíèì ïðàâà
êåðóâàííÿ òðàíñïîðòíèì çàñîáîì ðàí³øå ð³øåííÿì ñóäó) [11].

Âðàõóâàííÿ îñîáè âèííîãî. Ïîð³âíÿíî ³ç â³äîáðàæåííÿì ó ñóäîâèõ ð³øåííÿõ
îáñòàâèí, ùî õàðàêòåðèçóþòü òÿæê³ñòü â÷èíåíîãî çëî÷èíó, îáñòàâèíè, ùî õàðàêòå-
ðèçóþòü îñîáó âèííîãî, âêàçóþòüñÿ ñóäàìè ìàéæå çàâæäè ïðè îá´ðóíòóâàíí³ ïðèéíÿ-
òîãî ð³øåííÿ.

Ïðèéìàþ÷è ð³øåííÿ ïðî çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàí-
íÿì, ñóäè ïðè äîñë³äæåíí³ îñîáè âèííîãî, ÿê ïðàâèëî, áåðóòü äî óâàãè: â³ê, ñòàòü,
ñòàí çäîðîâ’ÿ îñîáè, ¿¿ ñ³ìåéíèé ñòàí, íàÿâí³ñòü íà óòðèìàíí³ íåïîâíîë³òí³õ àáî íå-
ïðàöåçäàòíèõ ÷ëåí³â ñ³ì’¿, ñòàâëåííÿ âèííîãî äî â÷èíåíîãî çëî÷èíó (ïîñòêðèì³íàëüíó
ïîâåä³íêó, ÿâêó ç êàÿòòÿì, âèçíàííÿ âèíè, ôàêòè êàÿòòÿ òà ñïðèÿííÿ ðîçêðèòòþ
çëî÷èíó), ñòàâëåííÿ âèííîãî äî ïðàö³, íàâ÷àííÿ, ïîâåä³íêó çà ì³ñöåì ðîáîòè (íà-
â÷àííÿ), â ïîáóò³, ïðè â³äáóâàíí³ àáî âèêîíàíí³ ïîêàðàííÿ, íàÿâí³ñòü àäì³í³ñòðà-
òèâíèõ ñòÿãíåíü, äîòðèìàííÿ ïðàâèë ãðîìàäñüêîãî ïîðÿäêó ³ ìîðàëüíèõ ïðèíöèï³â,
íàÿâí³ñòü íåïîãàøåíî¿ ÷è íå çíÿòî¿ ñóäèìîñò³ òîùî. Äîðå÷íî çàçíà÷èòè, ùî íà ç’ÿñó-
âàííÿ ñàìå öèõ îáñòàâèí îð³ºíòóº ñóäè ³ Ïëåíóì Âåðõîâíîãî Ñóäó Óêðà¿íè [àáç. 3
ï. 3 ÏÏÂÑÓ “Ïðî ïðàêòèêó ïðèçíà÷åííÿ ñóäàìè êðèì³íàëüíîãî ïîêàðàííÿ” â³ä 24 æîâò-

  ,   
  ( %) 

 

, 
   

 
   

  
( . 2 . 286 ) 

   
  

( . 3 . 286 ) 
1.     6,7 20,0
2.     (  

) 
6,7 10

3.   ( )  
 

10,0

4.   73,3 85,0
5.   20,0 40,0
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íÿ 2003 ð. ¹ 7] [2, ñ. 341]. Âàðòî ïîãîäèòèñÿ ç ª. Î. Ïèñüìåíñüêèì ó òîìó, ùî öå º
òèïîâèìè îçíàêàìè, ùî õàðàêòåðèçóþòü îñîáó âèííîãî òà îòðèìóþòü ³ñòîòíå çíà÷åííÿ
äëÿ âèçíà÷åííÿ ï³äñòàâè çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì [6,
ñ. 219–223].

Ïðîâåäåíå íàìè äîñë³äæåííÿ ïîêàçàëî, ùî, äîñë³äæóþ÷è îñîáó âèííîãî ³ çà-
ñòîñîâóþ÷è çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ñóäè îá´ðóíòî-
âóþòü ð³øåííÿ âñòàíîâëåííÿì ó ñïðàâ³: îáñòàâèí, ùî õàðàêòåðèçóþòü îñîáó âèííîãî
ó çâ’ÿçêó ³ç â÷èíåíèì çëî÷èíîì; îáñòàâèí, ùî õàðàêòåðèçóþòü ïîâåä³íêó òà æèòòÿ
îñîáè äî â÷èíåííÿ çëî÷èíó; îáñòàâèí, ùî õàðàêòåðèçóþòü ³íäèâ³äóàëüí³, ô³çè÷í³ òà
³íø³ âëàñòèâîñò³ îñîáè âèííîãî. Îêðåìî äîñë³äæóþòüñÿ é ³íø³ îáñòàâèíè ñïðàâè
(äèâ. òàáëèöþ 3).

Òàáëèöÿ 3

Âðàõóâàííÿ ñóäàìè îáñòàâèí, ùî õàðàêòåðèçóþòü îñîáó âèííîãî ïðè çàñòîñóâàíí³ çâ³ëüíåííÿ â³ä
â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì

  , 
    ( %) 

(      , 
,     ) 

 

,    
 

   
  

( . 2 . 286 ) 

   
  

( . 3 . 286 ) 
1 2 3 4

.  ,      ’     
1.  43,6 (45,0) 52,2  (50,0) 
2.   85,4  (67,5) 80,4  (81,8) 
3.     39,1  (20,0) 47,8  (59,1) 
4.     ’ 6,4  (17,5) 3,3 (-) 

. ,           
5.   

(   )
60,0 (70,0) 72,8  (95,5) 

6.      
 

53,6 (57,5) 65,2 (68,2) 

7     12,7 (30,0) 30,4 (18,2)
8.     – 2,2 (4,5)
9.   – 1,1 (4,5)  
10    – 1,1 (4,5)
11.   ( ) 10,9 (15,0) 17,4 (27,3)
12.  1,8 (-) –
13.  ’ 7,3 (15,0) 23,9 (50) 
14.  34,5 (37,5) 46,7 (54,5)
15.  5,5 (10,0) 5,4 (-)
16.   , , 

 ’
1,8 (5,0) 9,8 (2,7) 

17. 0,9 (-) – 
18.     1,8 (5,0) 2,2 (-)

. ,   ,        
19.  7,3 (15,0) 8,7 (13,6) 
20.   6,4 (12,5) 7,6 (9,1) 
21.  ’  9,1 (20,0) 31,5 (36,4) 
22. 0,9 (2,5) 10,9 (4,5) 
23. 0,9 (2,5) –
24. – 2,2 (-)

V.    
25.  60,0 (55,0) 33,7 (54,5)
26.   1,8 (5,0) 6,5 (13,6) 
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ßê âèäíî ç äàíèõ, íàâåäåíèõ ó òàáëèö³ 3, íàéá³ëüøå ïîøèðåíèìè îáñòàâèíàìè,
ùî õàðàêòåðèçóþòü îñîáó âèííîãî, íà ÿê³ ñóäè ïîñèëàþòüñÿ ïðè çàñòîñóâàíí³ çâ³ëü-
íåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì ó ñïðàâàõ ïðî ïîðóøåííÿ ïðàâèë
áåçïåêè äîðîæíüîãî ðóõó, º âèçíàííÿ âèíóâàòèì âèíè, éîãî ùèðå êàÿòòÿ, àêòèâíå
ñïðèÿííÿ ðîçêðèòòþ çëî÷èíó, â÷èíåííÿ çëî÷èíó âïåðøå, ïîçèòèâíà õàðàêòåðèñòèêà
çàñóäæåíîãî, éîãî íåçàäîâ³ëüíèé ñòàí çäîðîâ’ÿ òà ³íâàë³äí³ñòü (íåð³äêî âèêëèêàí³
íàñë³äêàìè ÄÒÏ), ïðàöåâëàøòîâàí³ñòü, íàÿâí³ñòü ó âèíóâàòîãî ñ³ì’¿ òà óòðèìàííÿ
íèì ä³òåé (ÿê³ çàëèøèëèñÿ, çîêðåìà, ³ ï³ñëÿ çàãèáåë³ â ÄÒÏ äðóæèíè).

Âèâ÷åííÿì ñóäîâèõ ð³øåíü òàêîæ âñòàíîâëåíî, ùî ÷àñòî íà âèð³øåííÿ ïèòàííÿ
ïðî ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî çà àíàë³çîâàí³ çëî÷èíè áåç â³äáóâàííÿ
ïðèçíà÷åíîãî ïîêàðàííÿ âïëèâàþòü é ³íø³ îáñòàâèíè ñïðàâè, çîêðåìà, äóìêà
ïîòåðï³ëîãî ïðî ìîæëèâ³ñòü çàñòîñóâàííÿ ùîäî çàñóäæåíîãî ñò. 75 ÊÊ, ÿêà íåð³äêî
âèêëàäàºòüñÿ â ïèñüìîâèõ çàÿâàõ, àïåëÿö³éíèõ òà êàñàö³éíèõ ñêàðãàõ. Òðàïëÿþòüñÿ
âèïàäêè, êîëè äóìêà ïîòåðï³ëîãî ïðî ìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî áåç â³ä-
áóâàííÿ ïîêàðàííÿ “ïîñèëþºòüñÿ” òàêîæ êëîïîòàííÿì òðóäîâîãî êîëåêòèâó òà ³íøèõ
óñòàíîâ (çîêðåìà, êîíñóëüñòâà ³íøî¿ äåðæàâè), â ÿêèõ ãðîìàäñüê³ñòü ïðîñèëà íå
ïîçáàâëÿòè âèíóâàòèõ âîë³, íàäàâøè ¿ì øàíñ äëÿ âèïðàâëåííÿ. Âîäíî÷àñ ñë³ä çàçíà-
÷èòè, ùî ïðîõàííÿ ïîòåðï³ëèõ ïðî çàñòîñóâàííÿ äî çàñóäæåíîãî ñò. 75 ÊÊ íåð³äêî
³ãíîðóºòüñÿ ñóäàìè ç îãëÿäó íà òÿæê³ñòü íàñë³äê³â, ùî íàñòàëè â ðåçóëüòàò³ â÷èíåíîãî
çëî÷èíó àáî êîëè ïðî òàêå çàñòîñóâàííÿ ïðîñèâ ëèøå îäèí ³ç áàãàòüîõ ïîòåðï³ëèõ.

Î÷åâèäíî, ùî ÷èì á³ëüøå ñóäîì âñòàíîâëåíî ó ñïðàâ³ îáñòàâèí, ùî ïîçèòèâíî
õàðàêòåðèçóþòü îñîáó âèííîãî, òèì â³ðîã³äí³øèì º çâ³ëüíåííÿ ¿¿ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì.

Âîäíî÷àñ ñë³ä çàçíà÷èòè, ùî íåð³äêî êîíñòàòàö³ÿ ñóäîì íàÿâíîñò³ ïåâíèõ îáñòà-
âèí, ùî ïîçèòèâíî õàðàêòåðèçóþòü îñîáó âèííîãî ó ñïðàâàõ ïðî ïîðóøåííÿ ïðàâèë
áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó, íå â³äïîâ³äàº îáñòàâèíàì ñïðàâè.
Íàïðèêëàä, â îäí³é ç³ ñïðàâ ïðî â÷èíåííÿ çëî÷èíó, ïåðåäáà÷åíîãî ÷. 2 ñò. 286 ÊÊ,
àïåëÿö³éíèé ñóä Â³ííèöüêî¿ îáëàñò³ ïðè ñêàñóâàíí³ ð³øåííÿ ñóäó ïåðøî¿ ³íñòàíö³¿
ïðî çàñòîñóâàííÿ äî çàñóäæåíîãî ñò. 75 ÊÊ ö³ëêîì ïðàâèëüíî, íà íàøó äóìêó,
ïîñòàâèâ ï³ä ñóìí³â ùèð³ñòü êàÿòòÿ âèííîãî òà àêòèâíå ñïðèÿííÿ ðîçêðèòòþ íèì
çëî÷èíó. Îá´ðóíòîâóþ÷è óõâàëåíèé âèðîê ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ çàçíà÷èâ: âè-
íóâàòèé ï³ñëÿ â÷èíåííÿ ÄÒÏ, âíàñë³äîê ÿêîãî ïîòåðï³ëèé âòðàòèâ çäàòí³ñòü äî ñà-
ìîñò³éíîãî ïåðåñóâàííÿ, éîãî ñòàíîì çäîðîâ’ÿ íå ö³êàâèâñÿ, íàìàãàâñÿ âïëèíóòè íà
ïîòåðï³ëîãî ç ìåòîþ íåíàäàííÿ îñòàíí³ì ïîêàçàíü òà ìåäè÷íèõ äîêóìåíò³â îðãàíàì
äîñóäîâîãî ñë³äñòâà òà ñóäó, ùî ñâ³ä÷èòü ïðî â³äñóòí³ñòü ó íüîãî êðèòè÷íî¿ îö³íêè
ñâîº¿ ïîâåä³íêè [12].

Óçàãàëüíåííÿ ñóäîâî¿ ïðàêòèêè ïðîäåìîíñòðóâàëî, ùî ïðè ñêàñóâàíí³ ð³øåíü
ñóä³â íèæ÷î¿ ³íñòàíö³¿, ÿêèìè çàñóäæåíèõ áóëî çâ³ëüíåíî â³ä â³äáóâàííÿ ïîêàðàííÿ
ç âèïðîáóâàííÿì áåçï³äñòàâíî, ñóäè àïåëÿö³éíî¿ òà êàñàö³éíî¿ ³íñòàíö³¿ ìîòèâóþòü
ð³øåííÿ âñòàíîâëåííÿì ó ñïðàâàõ “çâîðîòíîãî áîêó” ïîçèòèâíèõ õàðàêòåðèñòèê
(äèâ. òàáëèöþ 4).

Òàáëèöÿ 4

Âðàõóâàííÿ ñóäàìè àïåëÿö³éíî¿ òà êàñàö³éíî¿ ³íñòàíö³¿ îáñòàâèí,
ùî õàðàêòåðèçóþòü îñîáó âèííîãî ïðè ñêàñóâàíí³

çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì

  , 
    ( %) 

 
,    

   
  

 ( . 2 . 286 ) 

  
  

 ( . 3 . 286 ) 
. ,      ’     

1.  13,3 –
2.     26,7 –
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Îáñòàâèíè, ùî íåãàòèâíî õàðàêòåðèçóþòü îñîáó âèííîãî â êîíòåêñò³ îö³íêè,
ñóäîì ïåðñïåêòèâ âèïðàâëåííÿ çàñóäæåíîãî áåç â³äáóâàííÿ ïðèçíà÷åíîãî ïîêàðàííÿ
âðàõîâóþòüñÿ ñóäàìè êîìïëåêñíî. Óò³ì íà ïðèéíÿòòÿ ñóäîì ð³øåííÿ ïðî íåìîæëè-
â³ñòü çàñòîñóâàííÿ ùîäî çàñóäæåíîãî ñò. 75 ÊÊ ìîæå âïëèâàòè âñòàíîâëåííÿ ñóäîì
ëèøå îäí³º¿ íåãàòèâíî¿ õàðàêòåðèñòèêè, ùî ìàº á³ëüø âàãîìå çíà÷åííÿ äëÿ âèð³øåííÿ
àíàë³çîâàíîãî ïèòàííÿ. Òàêèìè âàãîìèìè õàðàêòåðèñòèêàìè ó ö³é êàòåãîð³¿ ñïðàâ
(ÿê ³ â ³íøèõ ñïðàâàõ) º íåâèçíàííÿ âèíóâàòèì âèíè ó â÷èíåíîìó çëî÷èí³; â³äñóòí³ñòü
ðîçêàÿííÿ ó â÷èíåíîìó òà íå ñïðèÿííÿ ðîçêðèòòþ çëî÷èíó, à íàéïîøèðåí³øîþ íå-
ãàòèâíîþ õàðàêòåðèñòèêîþ – º â÷èíåííÿ çëî÷èíó ó ñòàí³ ñï’ÿí³ííÿ. Òàêîæ íà ð³øåííÿ
ñóäó ïðî íåìîæëèâ³ñòü âèïðàâëåííÿ çàñóäæåíîãî áåç â³äáóâàííÿ ïîêàðàííÿ âïëèâàº
ïðèòÿãíåííÿ âèíóâàòîãî íåîäíîêðàòíî äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïðàâî-
ïîðóøåííÿ ó ñôåð³ çàáåçïå÷åííÿ áåçïåêè äîðîæíüîãî ðóõó, à òàêîæ íàìàãàííÿ éîãî
óíèêíóòè â³äïîâ³äàëüíîñò³ (çàëèøåííÿ ì³ñöÿ ïðèãîäè, ïðèõîâóâàííÿ òðàíñïîðòíîãî
çàñîáó) ï³ñëÿ â÷èíåííÿ ÄÒÏ.

Âàæëèâó ðîëü ïðè ïðèéíÿòò³ ñóäîì ð³øåííÿ ïðî íåìîæëèâ³ñòü çàñòîñóâàííÿ
äî çàñóäæåíîãî ñò. 75 ÊÊ â³ä³ãðàº ³ íàïîëÿãàííÿ ïîòåðï³ëîãî ïðî íåäîö³ëüí³ñòü òàêîãî
çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ (ïåðåâàæíî öå çóìîâëåíî íåâ³äøêîäóâàííÿì
¿ì çáèòê³â). Óò³ì òðàïëÿþòüñÿ âèïàäêè, êîëè òàêà äóìêà ïîòåðï³ëèõ ñóäàìè çàëèøàºòü-
ñÿ áåç óâàãè, ç îãëÿäó íà òå, ùî âèíóâàòèé îá’ºêòèâíî íå ì³ã â³äøêîäóâàòè òàê³
çáèòêè, çîêðåìà, âíàñë³äîê íåçàäîâ³ëüíîãî ñòàíó çäîðîâ’ÿ, íåäîñòàòí³õ ìàòåð³àëüíèõ
ìîæëèâîñòåé (îòðèìàííÿ äîõîäó ëèøå ó âèãëÿä³ íåâèñîêî¿ ïåíñ³¿), âèòðà÷àííÿ êîøò³â
íà íàãàëüíå ë³êóâàííÿ ñâî¿õ õâîðèõ ä³òåé. Ó çâ’ÿçêó ç öèì, ïðè÷èíè, ÷åðåç ÿê³
çàñóäæåíèé íå â³äøêîäîâóâàâ çáèòêè ïîòåðï³ëèì, ââàæàºìî, ïîòðåáóþòü íàëåæíîãî
âèâ÷åííÿ ñóäîì.

Îòæå, âèâ÷åííÿ ñóäîâî¿ ïðàêòèêè ïîêàçàëî, ùî çâ³ëüíåííÿ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì (ñò. 75 ÊÊ) ó ñïðàâàõ ïðî ïîðóøåííÿ ïðàâèë áåçïåêè
äîðîæíüîãî ðóõó (÷àñòèíè 2,3 ñò. 286 ÊÊ) çàñòîñîâóþòüñÿ ïåðåâàæíî äî çàñóäæåíèõ,
ÿê³: â÷èíèëè çëî÷èí ó òâåðåçîìó ñòàí³; ó ñêëàäí³é äîðîæí³é îáñòàíîâö³ àáî â îá-
ñòàíîâö³ ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿ òðàíñïîðòó
³íøèì éîãî ó÷àñíèêîì; ùî íå ñïðè÷èíèëî òÿæêèõ íàñë³äê³â ó âèãëÿä³ çàãèáåë³ áà-
ãàòüîõ îñ³á; âèçíàëè âèíó òà ä³éñíî ùèðî ðîçêàÿëèñÿ ³ àêòèâíî ñïðèÿëè ðîçêðèòòþ
çëî÷èíó; äîáðîâ³ëüíî â³äøêîäóâàëè çáèòêè; ïîçèòèâíî õàðàêòåðèçóþòüñÿ çà ì³ñöåì
ïðîæèâàííÿ, ðîáîòè àáî íàâ÷àííÿ; ïðàöþþòü (íàâ÷àþòüñÿ); ìàþòü ñ³ì’þ òà íà óòðè-
ìàíí³ íåïîâíîë³òí³õ ä³òåé àáî íåïðàöåçäàòíèõ áàòüê³â; ìàþòü íåçàäîâ³ëüíèé ñòàí
çäîðîâ’ÿ (çîêðåìà, âíàñë³äîê ÄÒÏ, ùî âîíè â÷èíèëè), à ïîòåðï³ë³ â³ä çëî÷èíó íå
íàïîëÿãàþòü íà ³çîëÿö³¿ ¿õ â³ä ñóñï³ëüñòâà.

Ââàæàºìî, ùî ñôîðìîâàíèé íàìè “êðèì³íîëîã³÷íèé ïîðòðåò” çâ³ëüíåíîãî â³ä
â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì çà çëî÷èíè ó ñôåð³ áåçïåêè äîðîæíüîãî

  , 
    ( %) 

 
,    

   
  

 ( . 2 . 286 ) 

  
  

 ( . 3 . 286 ) 
3.    16,7 –
4.     ’ 70,0 20,0

. ,           
6.    5,0
7.  3,3
8.  

  
– 5,0

9.  
 

10,0 –

10.    3,3
.    

11.  13,3 10,0
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ðóõó ìàº íåàáèÿêå ïðèêëàäíå çíà÷åííÿ äëÿ éîãî âðàõóâàííÿ ñòîðîíàìè
êðèì³íàëüíîãî ïðîâàäæåííÿ òà ñóäîì, à òàêîæ äëÿ ïðîâåäåííÿ ïîäàëüøèõ íàóêîâèõ
äîñë³äæåíü â àíàë³çîâàí³é ñôåð³.
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DISCHARGE FROM SERVICE OF SENTENCE FOR VIOLATION
OF THE RULES OF SAFETY OF ROAD TRANSPORT

In the paper theoretical and applied issues of discharge from serving a sentence for
violations of traffic safety rules (Clauses 2, 3, Article 286 CC) are studied. On the basis of
the study of special literature, it was concluded that the issues of applying for exemption
from serving a sentence with a trial for these crimes were insufficiently investigated. It is
stated that despite the severity of the consequences of an accident, those convicted of
these crimes are often exempted from serving a sentence with a trial. On the basis of the
study of 390 judgments approved by the courts of Ukraine during 2006–2018, in cases of
violations of traffic safety or transport operation, circumstances were established that
characterize the gravity of the crime, the person guilty and other circumstances of the
case, which are taken into account by the courts when applied (refusal to apply, cancellation
of application) Art. 75 Criminal Code in this category of cases, as well as the issues of law
enforcement in this area.

The study of cases shows that in justifying the decision to release from serving a
sentence with a trial for the crimes analyzed, the courts noted five circumstances that
characterize the gravity of the crime: difficult traffic situation, unlawful behavior of
another participant in the traffic, provision of medical assistance to the victim in an
accident, voluntary compensation to the injured party (elimination of the harm caused),
and also accentuated the negligence of the actions of the perpetrator. At the same time, in
the abolition of decisions on the application of exemption from serving a sentence with
trial, the courts of appeal and cassation in cases of these crimes attach significant importance
to the number of victims as a result of road traffic accident, the roughness and the
number of violations of these rules guilty, the circumstances of the crime, to endure grave
consequences in the form deaths of victims and negatively assess the non-reparation of
guilty voluntarily victims of damages (elimination of the harm caused).

The most common circumstances characterizing the identity of the perpetrator,
which courts are referred when applying Art. 75 of the Criminal Code in cases of violations
of the rules of road safety is the acknowledgment of guilt, his sincere repentance, active
assistance in the disclosure of the crime, the commission of the crime for the first time,
the positive characteristic of the convicted person, his unsatisfactory health status and
disability (often caused by the consequences of an accident) and employment, the presence
of the guilty family and the abandonment of children (which remained, in particular, after
the death of his wife in an accident).

Consequently, the study of the analyzed problem shows that the exemption from
serving a sentence with a trial (Article 75 CC) in cases of violations of traffic safety rules
(Clause 2.3 of Article 286 of the Criminal Code) applies mainly to convicts who: committed
a crime in sober; in a difficult road environment or in a situation of violation of traffic
safety rules or operation of transport by another its participant; which did not cause
serious consequences in the form of the death of many people; acknowledged guilty and
really deeply regretted and actively contributed to the disclosure of the crime; voluntarily
recover damages; are positively characterized by their place of residence, work or study;
work (study); have a family and the maintenance of minors or disabled parents; have an
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unsatisfactory state of health (in particular, due to road accidents that they have committed),
and victims of crime do not insist on isolating them from society.

Keywords: crimes in the sphere of traffic safety; exemption from punishment with a
probation; exemption from serving a punishment with the probation for crimes in the
field of traffic safety.
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