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Ó ñòàòò³ äîñë³äæåíî ïîñòàíîâè Âåðõîâíîãî Ñóäó Óêðà¿íè, ùî ì³ñòÿòü
âèñíîâêè ùîäî çàñòîñóâàííÿ íîðì ïðàâà ó êîíòåêñò³ çàïðîâàäæåííÿ ñóäîâîãî
ïðåöåäåíòó â ïðàâîâó ñèñòåìó Óêðà¿íè, ÿêèé íàáóâàº îñîáëèâî¿ àêòóàëüíîñò³ äëÿ
ïîäàòêîâî-ïðàâîâîãî ðåãóëþâàííÿ. Ïðîàíàë³çîâàíî îçíàêè íîðìàòèâíîñò³, ïðè-
òàìàíí³ òàêèì àêòàì. Âèçíà÷åíî, ùî â³äíåñòè ¿õ äî ñóäîâèõ ïðåöåäåíò³â çàâàæàëà
â³äñóòí³ñòü çàêîíîäàâ÷î¿ âèìîãè ùîäî îáîâ’ÿçêîâîñò³ ¿õ çàñòîñóâàííÿ â àíàëîã³÷íèõ
ñïðàâàõ. Îá´ðóíòîâàíà ïîçèö³ÿ, ùî ï³ñëÿ âíåñåííÿ çì³í äî ñòàòò³ 242 Êîäåêñó
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè âîíè íàáóëè îçíàêè îáîâ’ÿçêîâîñò³. Îòæå,
â ïðàâîâ³é ñèñòåì³ Óêðà¿íè ôàêòè÷íî ç’ÿâèëîñÿ íîâå äæåðåëî ïðàâà – ñóäîâèé
ïðåöåäåíò.

Êëþ÷îâ³ ñëîâà: ïîñòàíîâè, ïîäàòêîâå ðåãóëþâàííÿ, ñóäîâèé ïðåöåäåíò,
äæåðåëî ïðàâà, Âåðõîâíèé Ñóä Óêðà¿íè.

Â ñòàòüå èññëåäîâàíû ïîñòàíîâëåíèÿ Âåðõîâíîãî Ñóäà Óêðàèíû, êîòîðûå
ñîäåðæàò çàêëþ÷åíèÿ î ïðèìåíåíèè íîðì ïðàâà â êîíòåêñòå âíåäðåíèÿ ñóäåáíîãî
ïðåöåäåíòà â ïðàâîâóþ ñèñòåìó Óêðàèíû, êîòîðûé ïðèîáðåòàåò îñîáåííóþ
àêòóàëüíîñòü äëÿ íàëîãîâî-ïðàâîãî ðåãóëèðîâàíèÿ. Ïðîàíàëèçèðîâàíî ïðèçíàêè
íîðìàòèâíîñòè, õàðàêòåðíûå òàêèì àêòàì. Îïðåäåëåíî, ÷òî îòíåñòè èõ ê
ñóäåáíûì ïðåöåäåíòàì ìåøàëî îòñóòñòâèå çàêîíîäàòåëüíîãî òðåáîâàíèÿ îá
îáÿçàòåëüíîñòè èõ ïðèìåíåíèÿ â àíàëîãè÷íûõ äåëàõ. Îáîñíîâàíà ïîçèöèÿ, ÷òî
ïîñëå âíåñåíèÿ èçìåíåíèé ê ñòàòüå 242 Êîäåêñà àäìèíèñòðàòèâíîãî ñóäîïðîèçâîä-
ñòâà Óêðàèíû îíè ïðèîáðåëè ïðèçíàêè îáÿçàòåëüíîñòè. Ïîýòîìó â ïðàâîâîé ñè-
ñòåìå Óêðàèíû ôàêòè÷åñêè ïîÿâèëñÿ íîâûé èñòî÷íèê ïðàâà – ñóäåáíûé ïðåöå-
äåíò.

Êëþ÷åâûå ñëîâà: ïîñòàíîâëåíèÿ, íàëîãîâîå ðåãóëèðîâàíèå, ñóäåáíûé
ïðåöåäåíò, èñòî÷íèê ïðàâà, Âåðõîâíûé Ñóä Óêðàèíû.

Ïèòàííÿ çàïðîâàäæåííÿ ñóäîâîãî ïðåöåäåíòó â ïðàâîâó ñèñòåìó Óêðà¿íè
îñîáëèâî¿ àêòóàëüíîñò³ íàáóâàº äëÿ ïîäàòêîâî-ïðàâîâîãî ðåãóëþâàííÿ, îñê³ëüêè
ïîäàòêîâ³ ñïîðè ñêëàäàþòü “ëåâîâó” ÷àñòêó ñïîð³â, ùî ðîçãëÿäàþòüñÿ ñèñòåìîþ
àäì³í³ñòðàòèâíèõ ñóä³â êðà¿íè. Íàïðèêëàä, ó 2018 ðîö³ ç ïî÷àòêó ðîáîòè Âåðõîâíîãî
Ñóäó ëèøå íà ðîçãëÿä Êàñàö³éíîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè (íàäàë³ –
ÊÀÑ) áóëî ïåðåäàíî 25 682 ñïðàâè (ùî íà 6 000 á³ëüøå, í³æ ñóêóïíî ó Êàñàö³éíîìó
ãîñïîäàðñüêîìó ñóä³, Êàñàö³éíîìó öèâ³ëüíîìó ñóä³ òà Êàñàö³éíîìó êðèì³íàëüíîìó
ñóä³) ³ áëèçüêî ïîëîâèíè ç íèõ – ïîäàòêîâ³ ñïîðè [1].
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Äîñë³äæåííþ ñóäîâèõ ïðåöåäåíò³â ÿê äæåðåë ïîäàòêîâîãî ïðàâà ïðèä³ëÿëè
ñâîþ óâàãó Ë. Âîðîíîâà [2, ñ. 156–157], Ì. Áîíäàð [3, ñ. 131], Ð. Ãàâðèëþê [3,
ñ. 41], Î. Äìèòðèê [4, ñ. 216], Î. Îðëþê [5, ñ. 110–114], Î. Ïàóëü [6, ñ. 28], Ñ. Ïå-
ïºëÿºâ [7, ñ. 249], Í. ×óæèêîâà [8, ñ. 22], ïðîòå ùå äîíåäàâíà ïèòàííÿ ùîäî
ìîæëèâîñò³ âèêîðèñòàííÿ ñóäîâèõ ïðåöåäåíò³â ïðè ïîäàòêîâî-ïðàâîâîìó ðåãó-
ëþâàíí³ áóëî âèêëþ÷íî òåîðåòè÷íèì. Íàóêîâö³, äîñë³äæóþ÷è ïåâí³ ñóäîâ³ àêòè,
â³äçíà÷àëè îçíàêè íîðìàòèâíîñò³, ïðèòàìàíí³ òàêèì àêòàì (ð³øåííÿì Êîíñòèòó-
ö³éíîãî Ñóäó Óêðà¿íè òà Âåðõîâíîãî Ñóäó Óêðà¿íè, ïðèéíÿòèì ó ðåçóëüòàò³
ðîçãëÿäó çàÿâ ïðî ïåðåãëÿä ñóäîâîãî ð³øåííÿ çà ìîòèâàìè íåîäíàêîâîãî çàñòî-
ñóâàííÿ ñóäîì (ñóäàìè) êàñàö³éíî¿ ³íñòàíö³¿ îäíèõ ³ òèõ ñàìèõ íîðì ïðàâà â îä-
íàêîâèõ ïðàâîâ³äíîñèíàõ, ðåêîìåíäàö³éíèì ðîç’ÿñíåííÿì òà ïðàâîâèì ïîçèö³ÿì
ñïåö³àë³çîâàíèõ ñóä³â ç ïèòàíü çàñòîñóâàííÿ çàêîíîäàâñòâà ùîäî âèð³øåííÿ ñïðàâ
â³äïîâ³äíî¿ ñóäîâî¿ ñïåö³àë³çàö³¿), ïðîòå â³äíåñòè ¿õ äî ñóäîâèõ ïðåöåäåíò³â çàâàæàëà
â³äñóòí³ñòü çàêîíîäàâ÷î¿ âèìîãè ùîäî îáîâ’ÿçêîâîñò³ çàñòîñóâàííÿ â àíàëîã³÷íèõ
ñïðàâàõ. Ïðîòå ñòàòòåþ 242 Çàêîíó Óêðà¿íè â³ä 12 ëþòîãî 2015 ð. ¹ 192-VIII
“Ïðî çàáåçïå÷åííÿ ïðàâà íà ñïðàâåäëèâèé ñóä” áóëî âíåñåíî çì³íè äî Êîäåêñó
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè (íàäàë³ – ÊÀÑÓ), çã³äíî ç ÿêèìè “…ïðè
âèáîð³ ³ çàñòîñóâàíí³ íîðìè ïðàâà äî ñï³ðíèõ ïðàâîâ³äíîñèí ñóä âðàõîâóº âèñíîâêè
ùîäî çàñòîñóâàííÿ íîðì ïðàâà, âèêëàäåí³ â ïîñòàíîâàõ Âåðõîâíîãî Ñóäó” [9];
ïîñòàíîâè Âåðõîâíîãî Ñóäó, ÿêèìè çàê³í÷óºòüñÿ ïåðåãëÿä ñóäîâèõ ð³øåíü â
àïåëÿö³éíîìó òà êàñàö³éíîìó ïîðÿäêó, ùî ì³ñòÿòü âèñíîâêè ïðî çàñòîñóâàííÿ
íîðì ïðàâà, íàáóëè îçíàê îáîâ’ÿçêîâîñò³, ôàêòè÷íî â íàö³îíàëüí³é ïðàâîâ³é ñèñòåì³
ç’ÿâèëîñÿ íîâå äæåðåëî ïðàâà – ñóäîâèé ïðåöåäåíò. Îòæå, íåîáõ³äíî äîñë³äèòè
ïîñòàíîâè Âåðõîâíîãî Ñóäó, ÿêèìè çàê³í÷óºòüñÿ ïåðåãëÿä ñóäîâèõ ð³øåíü â
àïåëÿö³éíîìó òà êàñàö³éíîìó ïîðÿäêó, ùî ì³ñòÿòü âèñíîâêè ïðî çàñòîñóâàííÿ
íîðì ïîäàòêîâîãî ïðàâà, òà âèçíà÷èòè ¿õ âïëèâ íà ïîäàòêîâ³ ïðàâîâ³äíîñèíè.

Íà ñüîãîäí³ ïðèêëàä³â âèíåñåííÿ ïîñòàíîâ Âåðõîâíîãî Ñóäó, ÿêèì çàê³í-
÷óºòüñÿ ïåðåãëÿä ñóäîâèõ ð³øåíü â àïåëÿö³éíîìó òà êàñàö³éíîìó ïîðÿäêó â ïî-
äàòêîâèõ ñïîðàõ, ÿê âèäó ñóäîâèõ àêò³â, íåáàãàòî, àäæå âîíè çàïðîâàäæåí³ íåäàâíî
(ðàí³øå ³ñíóâàâ Âåðõîâíèé Ñóä Óêðà¿íè, ÿêèé ïðèéìàâ ïîñòàíîâè Âåðõîâíîãî
Ñóäó Óêðà¿íè). Äî îñíîâíèõ ïðàâîâèõ âèñíîâê³â, ÿêèõ ä³éøîâ ó ñâî¿õ ïîñòàíîâàõ
ÂÑ, ìîæíà â³äíåñòè:

– â³äñóòí³ñòü ó êîíòðàãåíò³â ïîçèâà÷à ìàòåð³àëüíèõ òà òðóäîâèõ ðåñóðñ³â íå
âèêëþ÷àº ìîæëèâîñò³ ðåàëüíîãî âèêîíàííÿ íèì ãîñïîäàðñüêî¿ îïåðàö³¿ òà íå
ñâ³ä÷èòü ïðî îäåðæàííÿ íåîá´ðóíòîâàíî¿ ïîäàòêîâî¿ âèãîäè ïîêóïöåì, îñê³ëüêè
çàëó÷åííÿ ïðàö³âíèê³â º ìîæëèâèì çà äîãîâîðàìè öèâ³ëüíî-ïðàâîâîãî õàðàêòåðó,
àóòñîðñèíãó òà àóòñòàô³íãó (îðåíäà ïåðñîíàëó) (ïîñòàíîâà ÂÑ â³ä 06.02.2018 ó
ñïðàâ³ ¹ 804/4940/14 [10]);

– íàÿâí³ñòü àáî â³äñóòí³ñòü îêðåìèõ äîêóìåíò³â, à òàêîæ íåäîë³êè â ¿õ
îôîðìëåíí³ íå ìîæóòü áóòè ï³äñòàâîþ äëÿ âèñíîâêó ïðî â³äñóòí³ñòü ãîñïîäàðñüêèõ
îïåðàö³é, ÿêùî ç ³íøèõ äàíèõ âáà÷àþòüñÿ çì³íè â ñòðóêòóð³ àêòèâ³â òà çîáîâ’ÿçàíü,
âëàñíîìó êàï³òàë³ ïëàòíèêà ó çâ’ÿçêó ç éîãî ãîñïîäàðñüêîþ ä³ÿëüí³ñòþ (ïîñòàíîâà
ÂÑ â³ä 19.06.2018 ó ñïðàâ³ ¹ 826/7704/16 [11]);

– òîâàðíî-òðàíñïîðòíà íàêëàäíà ïðèçíà÷åíà äëÿ îáë³êó ðóõó òîâàðíî-
ìàòåð³àëüíèõ ö³ííîñòåé òà ðîçðàõóíê³â çà ¿õ ïåðåâåçåííÿ àâòîìîá³ëüíèì òðàíñïîð-
òîì, òîáòî òîâàðíî-òðàíñïîðòíà íàêëàäíà º äîêàçîì, ÿêèé ï³äòâåðäæóº ôàêò íàäàí-
íÿ/îòðèìàííÿ òðàíñïîðòíèõ ïîñëóã, à íå ðåàëüí³ñòü ãîñïîäàðñüêî¿ îïåðàö³¿ ó
ö³ëîìó (ïîñòàíîâà ÂÑ â³ä 11.09.2018 ó ñïðàâ³ ¹ 820/477/18 [12]);
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– ôàêò ïîðóøåííÿ êðèì³íàëüíî¿ ñïðàâè òà îòðèìàííÿ ñâ³ä÷åíü (ïîÿñíåíü)
ïîñàäîâèõ îñ³á ãîñïîäàðþþ÷èõ ñóá’ºêò³â ó ìåæàõ òàêî¿ êðèì³íàëüíî¿ ñïðàâè íå º
áåççàïåðå÷íèì ôàêòîì, ùî ï³äòâåðäæóº â³äñóòí³ñòü ðåàëüíèõ ïðàâîâèõ íàñë³äê³â
óñ³õ ãîñïîäàðñüêèõ îïåðàö³é, ïðîâåäåíèõ ïîçèâà÷åì òà éîãî êîíòðàãåíòàìè; ï³ä
÷àñ ïðîâåäåííÿ ãîñïîäàðñüêèõ îïåðàö³é ïëàòíèê ïîäàòê³â ìîæå áóòè ³ íåîá³çíàíèì
ñòîñîâíî ä³éñíîãî ñòàíó ïðàâîñóá’ºêòíîñò³ ñâî¿õ êîíòðàãåíò³â ³ ðåàëüíî îòðèìàòè
â³ä íèõ òîâàðè (ðîáîòè ÷è ïîñëóãè), íåçâàæàþ÷è íà òå, ùî êîíòðàãåíòè, ìîæëèâî,
³ ìàþòü íàì³ðè ùîäî ïîðóøåííÿ ïîäàòêîâîãî çàêîíîäàâñòâà (ïîñòàíîâà ÂÑ â³ä
27.03.2018 ó ñïðàâ³ ¹ 816/809/17 [13]);

– ôàêò íàÿâíîñò³ âèðîê³â, óõâàëåíèõ íà ï³äñòàâ³ óãîä ó êðèì³íàëüíîìó
ïðîâàäæåíí³, íå äàº ï³äñòàâ äëÿ àâòîìàòè÷íîãî âèñíîâêó ïðî íåðåàëüí³ñòü ãîñ-
ïîäàðñüêèõ îïåðàö³é, âíàñë³äîê ÷îãî º íàãàëüíà íåîáõ³äí³ñòü ïåðåâ³ðÿòè äîâåäåí³ñòü
êîæíîãî ïîäàòêîâîãî ïðàâîïîðóøåííÿ ³ çä³éñíþâàòè êîìïëåêñíå äîñë³äæåííÿ
óñ³õ ñêëàäîâèõ ãîñïîäàðñüêèõ îïåðàö³é, âðàõîâóþ÷è îáñòàâèíè, âñòàíîâëåí³ ó
âèðîêàõ, ÿê³ íàáðàëè çàêîííî¿ ñèëè (ïîñòàíîâà ÂÑ â³ä 27.02.2018 ó ñïðàâ³ 
¹ 802/1853/16-à [14]);

– ïîñèëàííÿ êîíòðîëþþ÷îãî îðãàíó íà êðèì³íàëüí³ ïðîâàäæåííÿ, â³äêðèò³
çà îçíàêàìè êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ïåðåäáà÷åíîãî ÷. 1 ñò. 205-1
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè â³äíîñíî êîíòðàãåíò³â ïëàòíèêà ïîäàòê³â,
îá´ðóíòîâàíî â³äõèëåí³ ñóäîì, îñê³ëüêè âêàçàí³ äîêàçè íå ì³ñòÿòü ó ñîá³
âñòàíîâëåíèõ îáñòàâèí, ÿê³ á ñâ³ä÷èëè ïðî íåâèêîíàííÿ êîíòðàãåíòàìè ñâî¿õ
äîãîâ³ðíèõ çîáîâ’ÿçàíü ñàìå ç ãîñïîäàðñüêèõ â³äíîñèí ³ç ïîçèâà÷åì àáî îáñòàâèí,
ÿê³ á ñâ³ä÷èëè ïðî ô³êòèâí³ñòü (íåðåàëüí³ñòü) ãîñïîäàðñüêèõ îïåðàö³é ì³æ âêàçà-
íèìè ñóá’ºêòàìè ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ (ïîñòàíîâà ÂÑ â³ä 26.06.2018 ó ñïðàâ³
¹ 808/2360/17 [15]);

– íîðìè ïîäàòêîâîãî çàêîíîäàâñòâà íå ñòàâëÿòü ó çàëåæí³ñòü äîñòîâ³ðí³ñòü
äàíèõ ïîäàòêîâîãî îáë³êó ïëàòíèêà ïîäàòê³â â³ä äîòðèìàííÿ ïîäàòêîâî¿ äèñöèïë³íè
éîãî êîíòðàãåíòàìè, ÿêùî öåé ïëàòíèê (ïîêóïåöü) ìàâ ðåàëüí³ âèòðàòè ó çâ’ÿçêó
ç ïðèäáàííÿì òîâàð³â (ðîá³ò, ïîñëóã), ïðèçíà÷åíèõ äëÿ âèêîðèñòàííÿ ó éîãî ãîñ-
ïîäàðñüê³é ä³ÿëüíîñò³; ïîðóøåííÿ ïåâíèìè ïîñòà÷àëüíèêàìè òîâàðó (ðîá³ò, ïîñëóã)
ó ëàíöþãó ïîñòà÷àííÿ âèìîã ïîäàòêîâîãî çàêîíîäàâñòâà ÷è ïðàâèë âåäåííÿ ãîñïî-
äàðñüêî¿ ä³ÿëüíîñò³ íå ìîæå áóòè ï³äñòàâîþ äëÿ âèñíîâêó ïðî ïîðóøåííÿ ïîêóïöåì
òîâàðó (ðîá³ò, ïîñëóã) âèìîã çàêîíó ùîäî ôîðìóâàííÿ âèòðàò òà ïîäàòêîâîãî
êðåäèòó, òîìó ïëàòíèê ïîäàòê³â (ïîêóïåöü òîâàð³â (ðîá³ò, ïîñëóã)) íå ïîâèíåí
çàçíàâàòè íåãàòèâíèõ íàñë³äê³â, çîêðåìà ó âèãëÿä³ ïîçáàâëåííÿ ïðàâà íà ôîð-
ìóâàííÿ âèòðàò òà ïîäàòêîâîãî êðåäèòó, çà ìîæëèâó íåïðàâîì³ðíó ä³ÿëüí³ñòü
éîãî êîíòðàãåíò³â çà óìîâè, ÿêùî ñóäîì íå âñòàíîâëåíî ôàêò³â, ÿê³ ñâ³ä÷àòü ïðî
îá³çíàí³ñòü ïëàòíèêà ïîäàòê³â ùîäî òàêî¿ ïîâåä³íêè êîíòðàãåíò³â òà çëàãîäæåí³ñòü
ä³é ì³æ íèìè (ïîñòàíîâà ÂÑ â³ä 10.09.2018 ó ñïðàâ³ ¹ 826/8016/13-à [16]);

– íàÿâí³ñòü àáî â³äñóòí³ñòü îêðåìèõ äîêóìåíò³â, à òàêîæ íåäîë³êè â ¿õ
îôîðìëåíí³ íå ìîæóòü áóòè ï³äñòàâîþ äëÿ âèñíîâêó ïðî â³äñóòí³ñòü ãîñïîäàðñüêèõ
îïåðàö³é, ÿêùî ç ³íøèõ äàíèõ âáà÷àþòüñÿ çì³íè â ñòðóêòóð³ àêòèâ³â òà çîáîâ’ÿçàíü,
âëàñíîìó êàï³òàë³ ïëàòíèêà ó çâ’ÿçêó ç éîãî ãîñïîäàðñüêîþ ä³ÿëüí³ñòþ (ïîñòàíîâà
ÂÑ ó ñïðàâ³ ¹ Ê/9901/28234/18 [17]);

– ïîðóøåííÿ ïëàòíèêîì ïîäàòêó íà äîäàíó âàðò³ñòü ãðàíè÷íîãî ñòðîêó
ðåºñòðàö³¿ ïîäàòêîâî¿ íàêëàäíî¿ â ªäèíîìó ðåºñòð³ ïîäàòêîâèõ íàêëàäíèõ º ï³ä-
ñòàâîþ äëÿ çàñòîñóâàííÿ äî òàêîãî ïëàòíèêà øòðàôó, çà âèêëþ÷åííÿì âèïàäêó
ïîðóøåííÿ ñòðîêó ðåºñòðàö³¿ ïîäàòêîâî¿ íàêëàäíî¿, ùî íå íàäàºòüñÿ îòðèìóâà÷ó
(ïîêóïöþ) òà ñêëàäåíà íà ïîñòà÷àííÿ òîâàð³â/ïîñëóã äëÿ îïåðàö³é, ÿê³ çâ³ëüíåí³
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â³ä îïîäàòêóâàííÿ àáî ÿê³ îïîäàòêîâóþòüñÿ çà íóëüîâîþ ñòàâêîþ; äëÿ çâ³ëüíåííÿ
â³ä â³äïîâ³äàëüíîñò³, ïåðåäáà÷åíî¿ ï. 120-1.1 ñò. 120-1 ÏÊ Óêðà¿íè, íåîáõ³äíà
íàÿâí³ñòü äâîõ îáîâ’ÿçêîâèõ ñêëàäîâèõ: ïîäàòêîâà íàêëàäíà íå ïîâèííà íàäàâàòèñü
îòðèìóâà÷ó (ïîêóïöþ) òà âîäíî÷àñ ìàº áóòè ñêëàäåíà íà ïîñòà÷àííÿ òîâàð³â/
ïîñëóã äëÿ îïåðàö³é, ÿê³ çâ³ëüíåí³ â³ä îïîäàòêóâàííÿ àáî ÿê³ îïîäàòêîâóþòüñÿ çà
íóëüîâîþ ñòàâêîþ) (ïîñòàíîâà ÂÑ ó ñïðàâ³ ¹ Ê/9901/63488/18 [18]]);

– áóä³âë³, ÿê³ íàëåæàòü ô³çè÷í³é îñîá³-ï³äïðèºìöþ íà ïðàâ³ âëàñíîñò³, ÿê³
âîíà âèêîðèñòîâóº ó âëàñí³é ãîñïîäàðñüê³é ä³ÿëüíîñò³, íå º áóä³âëÿìè ïðîìè-
ñëîâîñò³, ³ òîìó â³äñóòí³ óìîâè äëÿ çàñòîñóâàííÿ ï³ëüãè ç îïîäàòêóâàííÿ â³äïîâ³äíî
äî ïï. “º” ïï. 266.2.2 ï. 266.2 ñò. 266 ÏÊ Óêðà¿íè (ïîñòàíîâà ÂÑ ó ñïðàâ³ ¹ Ê/9901/
63021/18 [19]).

Ïîñòàíîâè ÂÑ, ùî ì³ñòÿòü âèñíîâêè ùîäî çàñòîñóâàííÿ íîðì ïîäàòêîâîãî
ïðàâà, ñâîºð³äíî âïëèâàþòü íà ïîäàòêîâ³ ïðàâîâ³äíîñèíè: 1) âñ³ àíàëîã³÷í³ ñïðàâè,
ùî ïåðåáóâàþòü ó ïðîâàäæåíí³ ³íøèõ ñóä³â, ï³äëÿãàþòü âèð³øåííþ â³äïîâ³äíî äî
âèñíîâê³â, ùî âèêëàäåí³ ó ïîñòàíîâàõ ÂÑ; 2) âñ³ àíàëîã³÷í³ ñïðàâè, ùî áóäóòü
â³äêðèò³ â ³íøèõ ñóäàõ ó ìàéáóòíüîìó, ï³äëÿãàþòü âèð³øåííþ â³äïîâ³äíî äî âè-
ñíîâê³â, ùî âèêëàäåí³ ó ïîñòàíîâàõ ÂÑ; 3) îðãàíè ÄÔÑ òà ïëàòíèêè ïîäàòê³â
êîðåãóâàòèìóòü ñâîþ ä³ÿëüí³ñòü, îð³ºíòóþ÷èñü, êð³ì íîðìàòèâíî-ïðàâîâèõ àêò³â,
ùå é íà ïîçèö³¿ ÂÑ, âèêëàäåí³ ó ïîñòàíîâàõ, ùî ì³ñòÿòü âèñíîâêè ïðî çàñòîñóâàííÿ
íîðì ïîäàòêîâîãî ïðàâà; 4) ðåàë³çóºòüñÿ ïðàâî íà ñïðàâåäëèâèé ñóä, ÿêå, çã³äíî
ç³ ñò. 6 ªâðîïåéñüêî¿ êîíâåíö³¿ ç ïðàâ ëþäèíè, ïîëÿãàº ó ºäèíîìó çàñòîñóâàíí³
çàêîíó.

Òàêèì ÷èíîì, ïîñòàíîâè ÂÑ, ÿê³ ì³ñòÿòü âèñíîâêè ùîäî çàñòîñóâàííÿ íîðì
ïîäàòêîâîãî ïðàâà, ÿê ñóäîâ³ ïðåöåäåíòè çä³éñíþþòü áåçïîñåðåäí³é âïëèâ íà
ðåãóëþâàííÿ ïîäàòêîâèõ ïðàâîâ³äíîñèí â Óêðà¿í³ íà ñó÷àñíîìó åòàï³. Âðàõîâóþ÷è
êîíôë³êòí³ñòü ïîäàòêîâèõ ïðàâîâ³äíîñèí, íåïîñë³äîâí³ñòü â³ò÷èçíÿíîãî çàêîíî-
äàâöÿ ïðè ðîçðîáëåíí³ ³ ïðîâàäæåíí³ íîâèõ íîðì ïîäàòêîâîãî çàêîíîäàâñòâà, ïî-
ðóøåííÿ áàëàíñó ïðèâàòíèõ ³ ïóáë³÷íèõ ³íòåðåñ³â ïðè îïîäàòêóâàíí³ íà êîðèñòü
ïóáë³÷íèõ ³íòåðåñ³â, ä³ÿëüí³ñòü ÄÔÑ Óêðà¿íè, ñïðÿìîâàíà íà çàáåçïå÷åííÿ ðåàë³-
çàö³¿ âèêëþ÷íî ô³ñêàëüíî¿ ôóíêö³¿, ê³ëüê³ñòü ïîäàòêîâèõ ñïîð³â, ùî ïåðåáóâàþòü
íà ðîçãëÿä³ àäì³í³ñòðàòèâíèõ ñóä³â Óêðà¿íè, ìîæíà ïðîãíîçóâàòè ïîÿâó íîâèõ
ïîñòàíîâ ÂÑ, ÿê³ ì³ñòèòèìóòü âèñíîâêè ùîäî çàñòîñóâàííÿ íîðì ïîäàòêîâîãî
ïðàâà, îòæå, ìîæíà ïðîãíîçóâàòè ïîñèëåííÿ ðîë³ ñóäîâîãî ïðåöåäåíòó â ïîäàòêîâî-
ïðàâîâîìó ðåãóëþâàíí³.
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RESOLUTIONS OF THE SUPREME COURT WHICH CONTAIN
CONCLUSIONS CONCERNING THE APPLICATION OF THE RIGHTS

REGULATIONS: UPDATING OF THE TAX REGULATION SYSTEM

Paper studies the Decrees of the Supreme Court, which contain several conclusions
on the application of the rules of law in the context of introducing a judicial
precedent into the legal system of Ukraine, which becomes of a particular relevance
for tax and legal regulation. The features of normativity inherent in such acts (by the
Decree of the Constitutional Court of Ukraine and the Supreme Court of Ukraine,
adopted as a result of consideration of applications for the review of a court decision
based on an unequal use by the court (courts) of the cassation instance of the same
rules of law in the same legal relationship, a recommendation explanation, are analyzed
and legal positions of specialized courts on the application of legislation to deal with
cases of the relevant judicial specialization), but to attribute them to judicial precedents
interfere the absence of legislative requirement for mandatory use in similar cases.

It is concluded that the decisions of the Supreme Court, which contain conclusions
regarding the application of the tax law, have a particular impact on the tax relationship:
1) all similar cases that are in the proceedings of other courts are subject to resolution
in accordance with the conclusions set forth in the Decrees of the Armed Forces;
2) all similar cases that will be discovered in other courts in the future, shall be
resolved in accordance with the conclusions set forth in the Decrees of the Armed
Forces; 3) DFS bodies and taxpayers will adjust their activities, focusing, in addition
to regulatory acts, on the positions of the Armed Forces, set forth in the decrees,
which contain conclusions on the application of the tax law; 4) the right to a fair trial
is realized, which, according to Art. 6 of the European Convention on Human Rights,
is the uniform application of the law.

Consequently, the Supreme Court rulings, which contain conclusions on the
application of tax law, as judicial precedents, have a direct impact on the regulation
of tax relations in Ukraine at the present stage. Taking into account the conflict of
tax legal relations, the inconsistency of the domestic legislator in the development
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and implementation of new rules of tax legislation, the violation of the balance of
private and public interests when taxing for the public interest, the activities of the
State Fiscal Service of Ukraine, aimed at an insurance of the implementation of
exclusively fiscal functions, the number of tax disputes on the consideration of the
administrative courts of Ukraine, it is possible to predict the appearance of new
Decrees of the Armed Forces, which will contain conclusions with regard to the
application of the tax law, and therefore, it is possible to predict the strengthening
of the role of the judicial precedent in the tax and legal regulation.

Keywords: decrees, tax regulation, judicial precedent, source of law, the Supreme
Court of Ukraine.
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