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Ìèñëèâèé Âîëîäèìèð Àíäð³éîâè÷,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð,

ïðîôåñîð Íàö³îíàëüíîãî òåõí³÷íîãî óí³âåðñèòåòó Óêðà¿íè
“ÊÏ² ³ì. ²ãîðÿ Ñ³êîðñüêîãî”,

ì. Êè¿â, Óêðà¿íà

ÎÐÃÀÍ²ÇÎÂÀÍÀ ÇËÎ×ÈÍÍÀ Ä²ßËÜÍ²ÑÒÜ:
ÔÎÐÌÈ ÑÏ²ÂÓ×ÀÑÒ² Ó ÇËÎ×ÈÍ²

Ó ñòàòò³ ðîçãëÿíóòî êðèì³íàëüíî-ïðàâîâ³ ïèòàííÿ ïðîòèä³¿ îðãàí³çîâàí³é
çëî÷èííîñò³, ïîâ’ÿçàí³ ç ³íñòèòóòîì ñï³âó÷àñò³. Äîñë³äæåíî ãåíåçó ôîðì ñï³âó÷àñò³
â äîêòðèí³ êðèì³íàëüíîãî ïðàâà òà êðèì³íàëüíîìó çàêîíîäàâñòâ³ Óêðà¿íè. Ïðîàíà-
ë³çîâàíî ôîðìè ñï³âó÷àñò³, ùî õàðàêòåðèçóþòü îðãàí³çîâàí³ çëî÷èíí³ îá’ºäíàííÿ,
âèçíà÷åíî íåäîë³êè ³ ñóïåðå÷íîñò³ ì³æ â³äïîâ³äíèìè íîðìàìè Çàãàëüíî¿ òà Îñîáëèâî¿
÷àñòèí Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè òà íàäàíî ïðîïîçèö³¿ ùîäî ¿õ óñóíåííÿ.

Êëþ÷îâ³ ñëîâà: îðãàí³çîâàíà çëî÷èíí³ñòü, ôîðìè ñï³âó÷àñò³, ãðóïà îñ³á çà
ïîïåðåäíüîþ çìîâîþ, îðãàí³çîâàíà ãðóïà, çëî÷èííà îðãàí³çàö³ÿ, áàíäèòèçì.

Ïðîòèä³ÿ îðãàí³çîâàí³é çëî÷èííîñò³ – îäíå ç âàæëèâèõ çàâäàíü êðèì³íàëüíîãî
çàêîíîäàâñòâà, ÿêå ðåãëàìåíòóº ïîíÿòòÿ, îçíàêè òà ôîðìè ñï³âó÷àñò³ ó çëî÷èíàõ,
à òàêîæ â³äïîâ³äàëüí³ñòü ó÷àñíèê³â ñï³ëüíî¿ çëî÷èííî¿ ä³ÿëüíîñò³. Çà äàíèìè
ÌÂÑ Óêðà¿íè, ¿¿ ð³âåíü õàðàêòåðèçóºòüñÿ òàêîþ ñòàòèñòè÷íîþ íèçêîþ ïîêàçíèê³â:
ó 1995 ðîö³ áóëî âèÿâëåíî 871 îðãàí³çîâàíå çëî÷èííå óãðóïîâàííÿ, ó 1996 – 953,
1997 – 1079, 1978 – 1175, 2000 – 960, 2001 – 770, 2002 – 721, 2003 – 634, 2004 –
695, 2005 – 551, 2006 – 466, 2007 – 722, 2008 – 378, 2009 – 397, 2011 – 395, 2012 –
258, 2013 – 185, 2014 – 166, 2015 – 135, 2016 – 136, 2017 – 210, 2018 – 288 òàêèõ
óãðóïîâàíü. ² õî÷à òàêà äèíàì³êà çàãàëîì º ïîçèòèâíîþ, ñóñï³ëüíà íåáåçïå÷í³ñòü
îðãàí³çîâàíî¿ çëî÷èííîñò³ çàëèøàºòüñÿ âèñîêîþ.

Îòæå, ïîãëèáëåííÿ êðèì³íàëüíî-ïðàâîâî¿ òåîð³¿, óçàãàëüíåííÿ òà àíàë³ç
ñóäîâî¿ ïðàêòèêè ñòîñîâíî îðãàí³çîâàíî¿ çëî÷èííîñò³, îá´ðóíòîâàíå çàñòîñóâàííÿ
â³äïîâ³äàëüíîñò³ ùîäî ¿¿ ó÷àñíèê³â, óäîñêîíàëåííÿ â³äïîâ³äíèõ êðèì³íàëüíî-
ïðàâîâèõ íîðì çàëèøàþòüñÿ àêòóàëüíèìè ïèòàííÿìè ï³äâèùåííÿ åôåêòèâíîñò³
ïðîòèä³¿ îðãàí³çîâàí³é çëî÷èííîñò³ òà ¿¿ çàïîá³ãàííÿ.

Íåçâàæàþ÷è íà çíà÷íèé âíåñîê â³ò÷èçíÿíèõ òà ³íîçåìíèõ ó÷åíèõ ó
äîñë³äæåííÿ ö³º¿ ïðîáëåìàòèêè, ïîâñÿêäåííà ïðàêòèêà çóìîâëþº íîâ³ âèêëèêè ³
ïîòðåáè ïîäàëüøîãî äîñë³äæåííÿ ïèòàíü ïðîòèä³¿ îðãàí³çîâàí³é çëî÷èííîñò³, ùî
ïîñòàþòü ïåðåä êðèì³íàëüíî-ïðàâîâîþ äîêòðèíîþ, êðèì³íàëüíèì çàêîíîäàâñòâîì
òà ïðàâîçàñòîñîâíîþ ä³ÿëüí³ñòþ ïðè ðåàë³çàö³¿ çàâäàíü òà ôóíêö³é êðèì³íàëüíîãî
ïðàâà.

Òàêèì ÷èíîì,  ìåòîþ ö³º¿ ñòàòò³ º ðîçãëÿä ÷èííîãî êðèì³íàëüíîãî çàêîíî-
äàâñòâà Óêðà¿íè, ïîâ’ÿçàíîãî ³ç ðåãëàìåíòàö³ºþ ôîðì ñï³âó÷àñò³ îðãàí³çîâàíèõ
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çëî÷èííèõ îá’ºäíàíü òà íàäàííÿ ðåêîìåíäàö³é ùîäî âäîñêîíàëåííÿ â³äïîâ³äíèõ
êðèì³íàëüíî-ïðàâîâèõ íîðì.

Íà ïî÷àòêó ðàäÿíñüêî¿ äîáè íîâà âëàäà, ñêàñóâàâøè êðèì³íàëüíå çàêîíî-
äàâñòâî Ðîñ³éñüêî¿ ³ìïåð³¿, çä³éñíþâàëà êðèì³íàëüíå ïåðåñë³äóâàííÿ ÷åðåç Ðàäó
Íàðîäíèõ Êîì³ñàð³â, Íàðêîìàò þñòèö³¿ é ³íø³ îðãàíè øëÿõîì âèäàííÿ äåêðåò³â
³ çâåðíåíü äî ðåâîëþö³éíèõ òðèáóíàë³â, êîì³ñ³é òà ³íøèõ ðåïðåñèâíèõ ñòðóêòóð
äèêòàòóðè ïðîëåòàð³àòó, âèìàãàþ÷è ñóâîðî¿ â³äïîâ³äàëüíîñò³ áóäü-ÿêèõ ñï³âó÷àñ-
íèê³â êîíòððåâîëþö³éíèõ ïðîÿâ³â ó äåðæàâ³. Âîäíî÷àñ ïåðøà ñïðîáà âèçíà÷åííÿ
ñï³âó÷àñò³ áóëà çä³éñíåíà â “Ðóêîâîäÿùèõ íà÷àëàõ ïî óãîëîâíîìó ïðàâó ÐÑÔÑÐ”
â³ä 19 ãðóäíÿ 1919 ðîêó, äå ó ñò. 21 Ðîçä³ëó V “Ïðî ñï³âó÷àñòü” çàçíà÷àëîñÿ, ùî
çà ä³ÿííÿ, â÷èíåí³ ñï³ëüíî ãðóïîþ îñ³á (øàéêîþ, áàíäîþ, íàòîâïîì), êàðàþòüñÿ
ÿê âèêîíàâö³, òàê ³ ï³äáóðþâà÷³ òà ïîñîáíèêè. Òàêîæ áóëî íàäàíî ïîíÿòòÿ çàçíà-
÷åíèõ âèä³â ñï³âó÷àñíèê³â [1, ñ. 63–68].

Íåçâàæàþ÷è íà ï³äâèùåíó ñóñï³ëüíó íåáåçïåêó îðãàí³çîâàíèõ âèä³â çëî÷èí-
íîñò³, öåé ïîñòóëàò òðèâàëèé ÷àñ íå áóâ íàëåæíèì ÷èíîì â³äîáðàæåíèé ó â³ò÷èç-
íÿíîìó çàêîíîäàâñòâ³, àäæå êðèì³íàëüí³ êîäåêñè Óêðà¿íè 1922 ³ 1927 ðîê³â âçà-
ãàë³ íå ì³ñòèëè âèçíà÷åííÿ ñï³âó÷àñò³, à ëèøå ïåðåäáà÷àëè êîëî ñï³âó÷àñíèê³â
(ï³äìîâíèê, âèêîíàâåöü, ïîñîáíèê).

Ó òåîð³¿ ðàäÿíñüêîãî êðèì³íàëüíîãî ïðàâà îäèí ³ç ôóíäàòîð³â ó÷åííÿ ïðî
ãðóïîâó çëî÷èíí³ñòü À.Í. Òðàéí³í ó ïåðø³é ìîíîãðàô³¿ ïðî ñï³âó÷àñòü âèçíà÷èâ
òðè ¿¿ ôîðìè: ñï³âó÷àñòü áåç ïîïåðåäíüî¿ çìîâè (ïðîñòà ñï³âó÷àñòü), ñï³âó÷àñòü ³ç
ïîïåðåäíüîþ çìîâîþ, à òàêîæ ñï³âó÷àñòü îñîáëèâîãî ðîäó (çëî÷èííà îðãàí³çàö³ÿ
³ çëî÷èííå ñï³âòîâàðèñòâî) [2, ñ. 79–82]. Âîäíî÷àñ éîãî ïîñë³äîâíèêè Ï.². Ãð³øàºâ
³ Ã.À. Êðèãåð âáà÷àëè â çàçíà÷åíèõ ôîðìàõ ñï³âó÷àñò³ íå ëèøå õàðàêòåð ³ ñòóï³íü
ñóá’ºêòèâíîãî çâ’ÿçêó ñï³âó÷àñò³, à é ñòóï³íü çîðãàí³çîâàíîñò³ çëî÷èííî¿ ãðóïè [3,
ñ. 51, 65]. Íà äóìêó ³íøèõ êðèì³íàë³ñò³â, òàêèé ï³äõ³ä äî êëàñèô³êàö³¿ ñï³âó÷àñò³
çàñíîâàíèé íà íåîäíîð³äíèõ êðèòåð³ÿõ, àäæå äëÿ ïåðøèõ äâîõ ôîðì òàêèì º
íàÿâí³ñòü çìîâè ì³æ ñï³âó÷àñíèêàìè, ùî æ ñòîñóºòüñÿ äâîõ íàñòóïíèõ, òî â íèõ
òàêèì º ñòóï³íü çîðãàí³çîâàíîñò³ çëî÷èíö³â.

Äëÿ óíèêíåííÿ ö³º¿ ñóïåðå÷íîñò³ À.À. Ï³îíòêîâñüêèé ïðîïîíóâàâ ðîçãëÿäàòè
ñï³âó÷àñòü ÿê äâ³ ôîðìè: ñï³âó÷àñòü áåç ïîïåðåäíüî¿ çãîäè ³ ñï³âó÷àñòü çà ïîïå-
ðåäíüîþ çãîäîþ, à îñòàííþ ïîä³ëèòè íà ïðîñòó ñï³âó÷àñòü, îðãàí³çîâàíó ãðóïó ³
çëî÷èííó îðãàí³çàö³þ àáî áàíäó [4, ñ. 563]. Çíà÷íèé âíåñîê ó ðîçâèòîê òåîð³¿
ôîðì ñï³âó÷àñò³ âíåñëè òàê³ â÷åí³, ÿê Ô.Ã. Áóð÷àê, Ð.Ð. Ãàë³àêáàðîâ, Í.Ä. Äóð-
ìàíîâ, Ì.². Êîâàëüîâ, ².Ï. Ìàëàõîâ, Â.Ñ. Ïðîõîðîâ, Ï.Ô. Òåëüíîâ, Ì.Ä. Øàð-
ãîðîäñüêèé òà ³íø³ êðèì³íàë³ñòè. Ïðîòå, íåçâàæàþ÷è íà ðîçâèòîê äîêòðèíàëüíèõ
ï³äõîä³â ùîäî ñï³âó÷àñò³, âëàäà íå ïðàãíóëà íåãàéíèõ çì³í çàêîíîäàâñòâà ó ö³é
öàðèí³, àäæå òðèâàëèé ÷àñ ïîì³òíîãî çðîñòàííÿ îðãàí³çîâàíî¿ çëî÷èííîñò³ â êðà¿í³
íå ñïîñòåð³ãàëîñÿ. Ðåàëüíèì ¿¿ ïðîÿâîì áóâ ëèøå áàíäèòèçì, ïðîòå ôàêòè éîãî
â÷èíåííÿ â ÑÐÑÐ áóëè îäèíè÷íèìè.

Íàðåøò³ ïîíÿòòÿ ñï³âó÷àñò³ âèçíà÷èëè “Îñíîâè êðèì³íàëüíîãî çàêîíîäàâñòâà
Ñîþçó ÐÑÐ ³ ñîþçíèõ ðåñïóáë³ê” 1958 ðîêó (ñò. 17) [5], ïîëîæåííÿ ÿêîãî â³äîá-
ðàæåí³ ó ñòàòò³ 19 Êðèì³íàëüíîãî êîäåêñó ÓÐÑÐ 1960 ðîêó [6], ÿêèé âïåðøå íà
íàö³îíàëüíèõ òåðåíàõ çàêð³ïèâ ïîíÿòòÿ ñï³âó÷àñò³ ÿê “óìèñíó ñï³ëüíó ó÷àñòü
äâîõ àáî á³ëüøå îñ³á ó â÷èíåíí³ çëî÷èíó”, à òàêîæ ðîçøèðèâ âèäè ñï³âó÷àñíèê³â:
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âèêîíàâåöü, îðãàí³çàòîð, ï³äìîâíèê ³ ïîñîáíèê. Ó òàêîìó âèãëÿä³ ö³ êàòåãîð³¿
ñï³âó÷àñò³ ïðî³ñíóâàëè ó êðèì³íàëüíîìó çàêîí³ ïðîòÿãîì ñîðîêà ðîê³â.

Ç ðîçïàäîì íàïðèê³íö³ XX ñòîë³òòÿ ÑÐÑÐ òà ïîÿâîþ íà ïîñòðàäÿíñüêîìó
ïðîñòîð³ íåçàëåæíèõ äåðæàâ ïðîöåñ ïåðåõîäó äî ðèíêîâèõ â³äíîñèí, ïåðåðîçïîä³ë
âëàñíîñò³ ³ ïåðâèííå íàêîïè÷åííÿ êàï³òàëó ñòâîðèëî æèâèëüíå ï³ä´ðóíòÿ äëÿ
ïàðîñòê³â ãðóïîâî¿ çëî÷èííîñò³, ÿêà øâèäêî ñòàëà íàáóâàòè íîâèõ íåáåçïå÷íèõ ³,
çîêðåìà, îðãàí³çîâàíèõ ôîðì. Çàêîíîäàâ÷îþ áàçîþ ïðîòèä³¿ ¿¿ ñïëåñêó ñòàëî
ïðèéíÿòòÿ Çàêîíó Óêðà¿íè “Ïðî îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áîðîòüáè ç îðãàí³çî-
âàíîþ çëî÷èíí³ñòþ” â³ä 30 ÷åðâíÿ 1993 ðîêó [7], ÿêèé ó ñòàòò³ 1 âèçíà÷èâ, ùî
âèäè òà îçíàêè çëî÷èí³â, ùî â÷èíþþòüñÿ îðãàí³çîâàíèìè çëî÷èííèìè óãðóïîâàí-
íÿìè, à òàêîæ êðèì³íàëüíî-ïðàâîâ³ çàõîäè ùîäî îñ³á, ÿê³ â÷èíèëè òàê³ çëî÷èíè,
âñòàíîâëþþòüñÿ Êðèì³íàëüíèì êîäåêñîì Óêðà¿íè.

Ö³ çàâäàííÿ ó ñôåð³ áîðîòüáè ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ çá³ãëèñÿ çà ÷à-
ñîì ç³ ñòâîðåííÿì íàö³îíàëüíîãî êðèì³íàëüíîãî çàêîíîäàâñòâà. Ó 1994 ðîö³ íà
ðîçãëÿä Âåðõîâíî¿ Ðàäè Óêðà¿íè áóëî ïîäàíî ïðîåêò Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè, ï³äãîòîâëåíèé Ðîáî÷îþ ãðóïîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè, ÿêèé
ïåðåäáà÷àâ Ãëàâó VII “Ñï³âó÷àñòü ó çëî÷èí³” (ñò. ñò. 26–30 ÊÊ). Ñòîñîâíî ôîðì
îðãàí³çîâàíî¿ çëî÷èííîñò³ ñò. 28 “Â÷èíåííÿ çëî÷èíó îðãàí³çîâàíîþ ãðóïîþ” ïðîãî-
ëîøóâàëà: “Çëî÷èí ââàæàºòüñÿ â÷èíåíèì îðãàí³çîâàíîþ ãðóïîþ, ÿêùî â³í áóâ
â÷èíåíèé äâîìà àáî á³ëüøå îñîáàìè, ÿê³ ïîïåðåäíüî îá’ºäíàëèñÿ ó ñò³éêó ãðóïó
äëÿ â÷èíåííÿ îäíîãî àáî ê³ëüêîõ çëî÷èí³â” [8].

Òàê çâàíèé “Àëüòåðíàòèâíèé ïðîåêò ÊÊ Óêðà¿íè”, âíåñåíèé Êîì³ñ³ºþ Âåð-
õîâíî¿ Ðàäè Óêðà¿íè ç ïèòàíü ïðàâîïîðÿäêó òà áîðîòüáè ç³ çëî÷èíí³ñòþ [9], òà-
êîæ ïðîïîíóâàâ îêðåìó Ãëàâó 8 “Ñï³âó÷àñòü” (ñò. ñò. 33–36), ÿêà íàòîì³ñòü ì³ñòèëà
á³ëüø ðîçâåðíóòèé ï³äõ³ä ùîäî îðãàí³çîâàíî¿ ñï³âó÷àñò³, çîêðåìà ñò. 35 “Ôîðìè
îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³”. Òàê, ïóíêò “à” ÷. 1 ñò. 35 ïðîåêòó ïåðåäáà÷àâ,
ùî ä³ÿëüí³ñòü ñï³âó÷àñíèê³â ìîæå çä³éñíþâàòèñÿ øëÿõîì îðãàí³çàö³¿ àáî ó÷àñò³
ó ñòâîðåíí³ çëî÷èííèõ ôîðìóâàíü – ãðóïè îñ³á, ÿê³ ä³þòü çà ïîïåðåäí³ì çãîâîðîì,
îðãàí³çîâàíî¿ çëî÷èííî¿ ãðóïè, áàíäè, çëî÷èííî¿ çãðà¿ (ôîðìè ñï³âó÷àñò³). Îòæå,
éøëîñÿ ïðî ÷îòèðè ôîðìè îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³ (÷àñòèíè 2, 3, 4 ³
5 ñòàòò³ 35), â³äîáðàæåí³ ÿê îêðåì³ êðèì³íàëüíî-ïðàâîâ³ íîðìè, òàê ³ êâà-
ë³ô³êóþ÷³ òà îñîáëèâî êâàë³ô³êóþ÷³ îáñòàâèíè íîðì Îñîáëèâî¿ ÷àñòèíè êîäåêñó.

Ï³ä ÷àñ ïîäàëüøî¿ çàêîíîòâîð÷î¿ ðîáîòè íîðìè ³íñòèòóòó ñï³âó÷àñò³
âäîñêîíàëþâàëèñü [10], é íàðåøò³ ñóòòºâèì äîñÿãíåííÿì ÷èííîãî Êðèì³íàëüíîãî
êîäåêñó Óêðà¿íè (äàë³ – ÊÊ Óêðà¿íè) áóëî ïåðåäáà÷åííÿ â Çàãàëüí³é ÷àñòèí³
îêðåìîãî Ðîçä³ëó VI “Ñï³âó÷àñòü ó çëî÷èí³”, ÿêèé íà ñüîãîäí³ ì³ñòèòü 6 ñòàòåé
(ñò. ñò. 26–31), ùî âèçíà÷àþòü ïîíÿòòÿ ñï³âó÷àñò³, ¿¿ ôîðìè, âèäè ñï³âó÷àñíèê³â
òà ¿õ â³äïîâ³äàëüí³ñòü, â ÿêèõ â³äîáðàçèëèñÿ äîñÿãíåííÿ íàóêè êðèì³íàëüíîãî
ïðàâà, àïðîáîâàí³ ñë³ä÷îþ, ïðîêóðîðñüêîþ òà ñóäîâîþ ïðàêòèêàìè.

Ó ñòàòò³ 26 ÊÊ Óêðà¿íè íàäàíî âäîñêîíàëåíå ïîíÿòòÿ ñï³âó÷àñò³: “óìèñíà
ñï³ëüíà ó÷àñòü äåê³ëüêîõ ñóá’ºêò³â çëî÷èíó ó â÷èíåíí³ óìèñíîãî çëî÷èíó”, â ÿêî-
ìó çàêîíîäàâåöü íàãîëîñèâ, ùî ñï³âó÷àñòü ñòîñóºòüñÿ ëèøå óìèñíî¿ çëî÷èííî¿
ïîâåä³íêè, íîñ³ÿìè ÿêî¿ ìîæóòü áóòè ò³ëüêè îñîáè, ÿê³ çà ñâî¿ìè þðèäè÷íèìè
îçíàêàìè â³äïîâ³äàþòü ïîíÿòòþ ñóá’ºêòà çëî÷èíó. Íàðåøò³ íîâåëîþ ñòàëà ðåãëà-
ìåíòàö³ÿ ôîðì ñï³âó÷àñò³ ó ñò. 28 ÊÊ Óêðà¿íè “Â÷èíåííÿ çëî÷èíó ãðóïîþ îñ³á,
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ãðóïîþ îñ³á çà ïîïåðåäíüîþ çìîâîþ, îðãàí³çîâàíîþ ãðóïîþ àáî çëî÷èííîþ îð-
ãàí³çàö³ºþ”, ÿêà âïåðøå ó â³ò÷èçíÿíîìó êðèì³íàëüíîìó çàêîíîäàâñòâ³ âèçíà÷èëà
êðèòåð³¿ ãðóïîâî¿ çëî÷èííîñò³ òà ¿¿ ñóòòºâ³ îçíàêè. Ïîçèòèâíå çíà÷åííÿ öèõ íîâàö³é
º â òîìó, ùî âîíè, îêð³ì çàêð³ïëåííÿ îêðåìîãî ³íñòèòóòó Çàãàëüíî¿ ÷àñòèíè ó
âçàºìîä³¿ ç³ çíà÷íîþ ê³ëüê³ñòþ ñêëàä³â çëî÷èí³â Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè,
ñëóãóþòü ¿õ äèôåðåíö³àö³¿ òà ðîçìåæóâàííþ, ñòâîðþþ÷è ñèñòåìó êðèì³íàëüíî-
ïðàâîâèõ çàñîá³â ïðîòèä³¿ îðãàí³çîâàí³é çëî÷èííîñò³.

Çàçâè÷àé, ÿêùî çëî÷èí â÷èíåíî ãðóïîþ îñ³á, çîêðåìà äâîìà àáî á³ëüøå
âèêîíàâöÿìè áåç ïîïåðåäíüî¿ çìîâè (÷. 1 ñò. 28 ÊÊ Óêðà¿íè), òî â³äíåñåííÿ ö³º¿
ñï³âó÷àñò³ äî ïðîñòî¿ ¿¿ ôîðìè ö³ëêîì îá´ðóíòîâàíå, àäæå â òàêèõ âèïàäêàõ çà ¿õ
ñóòòþ â³äáóâàºòüñÿ ôîðìàëüíå ïîºäíàííÿ çóñèëü ñï³âó÷àñíèê³â, çàâ³äîìî ïîçáàâëåíå
îçíàê îðãàí³çàö³¿.

Âîäíî÷àñ îçíàêè ñï³âó÷àñò³, ïåðåäáà÷åí³ ÷àñòèíàìè 2, 3 ³ 4 ñò. 28 ÊÊ Óêðà¿íè,
õàðàêòåðèçóþòü ôîðìè îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³. Î÷åâèäíî ìîæíà î÷³-
êóâàòè çàñòåðåæåííÿ ç îãëÿäó íà äèñêóñ³éí³ñòü â³äíåñåííÿ äî íèõ “â÷èíåííÿ çëî-
÷èíó çà ïîïåðåäíüîþ çìîâîþ ãðóïîþ îñ³á” (÷. 2 ñò. 28 ÊÊ Óêðà¿íè), ïðîòå, íà
íàøå ïåðåêîíàííÿ, ÿêùî ñï³âó÷àñíèêè çàçäàëåã³äü, òîáòî äî ïî÷àòêó çëî÷èíó,
äîìîâëÿþòüñÿ ïðî éîãî ñï³ëüíå â÷èíåííÿ, ñèòóàö³ÿ íàáóâàº îçíàê îðãàí³çàö³éíîãî
õàðàêòåðó, îñê³ëüêè â³äáóâàºòüñÿ îá’ºäíàííÿ îñ³á íà áàç³ ñï³ëüíèõ çëî÷èííèõ
³íòåðåñ³â, ïåâíî¿ ìåòè ïîñÿãàííÿ, ïðîãðàìè éîãî ä³é òîùî.

Çàãàëîì ïðèéíÿòíèìè º ïîëîæåííÿ ÷. 3 ³ 4 ñò. 28 ÊÊ Óêðà¿íè, çì³ñò ÿêèõ
â³äîáðàæàº òàê³ ôîðìè îðãàí³çîâàíî¿ çëî÷èííî¿ ñï³âó÷àñò³:

“3. Çëî÷èí âèçíàºòüñÿ â÷èíåíèì îðãàí³çîâàíîþ ãðóïîþ, ÿêùî â éîãî ãîòóâàíí³
àáî â÷èíåíí³ áðàëè ó÷àñòü äåê³ëüêà îñ³á (òðè ³ á³ëüøå), ÿê³ ïîïåðåäíüî çîðãàí³çó-
âàëèñÿ ó ñò³éêå îá’ºäíàííÿ äëÿ â÷èíåííÿ öüîãî òà ³íøîãî (³íøèõ) çëî÷èí³â,
îá’ºäíàíèõ ºäèíèì ïëàíîì ç ðîçïîä³ëîì ôóíêö³é ó÷àñíèê³â ãðóïè, ñïðÿìîâàíèõ
íà äîñÿãíåííÿ öüîãî ïëàíó, â³äîìîãî âñ³ì ó÷àñíèêàì ãðóïè.

4. Çëî÷èí âèçíàºòüñÿ â÷èíåíèì çëî÷èííîþ îðãàí³çàö³ºþ, ÿêùî â³í ñêîºíèé
ñò³éêèì ³ºðàðõ³÷íèì îá’ºäíàííÿì äåê³ëüêîõ îñ³á (ï’ÿòü ³ á³ëüøå), ÷ëåíè ÿêîãî
àáî ñòðóêòóðí³ ÷àñòèíè ÿêîãî çà ïîïåðåäíüîþ çìîâîþ çîðãàí³çóâàëèñÿ äëÿ ñï³ëüíî¿
ä³ÿëüíîñò³ ç ìåòîþ áåçïîñåðåäíüîãî â÷èíåííÿ òÿæêèõ àáî îñîáëèâî òÿæêèõ çëî÷èí³â
ó÷àñíèêàìè ö³º¿ îðãàí³çàö³¿, àáî êåð³âíèöòâà ÷è êîîðäèíàö³¿ çëî÷èííî¿ ä³ÿëüíîñò³
³íøèõ îñ³á, àáî çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ ÿê ñàìî¿ çëî÷èííî¿ îðãàí³çàö³¿, òàê
³ ³íøèõ çëî÷èííèõ ãðóï”.

Îòæå, ñòèñëèé îãëÿä ãåíåçè ñï³âó÷àñò³ ïîêàçóº, ùî êðèì³íàëüíî-ïðàâîâà
ïðîòèä³ÿ îðãàí³çîâàí³é çëî÷èííîñò³, ÿêà õàðàêòåðèçóºòüñÿ íåãàòèâíèìè ê³ëüê³ñíî-
ÿê³ñíèìè òðàíñôîðìàö³ÿìè, ¿¿ ïîñòóïîâèì ïðîíèêíåííÿì ó ð³çí³ ñôåðè ñóñï³ëüíîãî
æèòòÿ, íàìàãàííÿì îòðèìàííÿ íàäïðèáóòê³â, êîðóïö³éí³ñòþ, òåðîðèñòè÷íîþ òà
òðàíñíàö³îíàëüíîþ ñïðÿìîâàí³ñòþ, à â³äòàê äåñòðóêòèâíèì âïëèâîì íà åêîíîì³÷í³,
ïîë³òè÷í³, äóõîâí³ òà ³íø³ âàæëèâ³ ñóñï³ëüí³ â³äíîñèíè, â³äáóâàºòüñÿ ÷åðåç
çá³ëüøåííÿ òà âäîñêîíàëåííÿ â³äïîâ³äíèõ ðåãóëÿòèâíèõ íîðì òà íîðì-çàáîðîí.

Ó çâ’ÿçêó ç öèì ïîñòàº ïèòàííÿ, ÷è ïîâíîþ ì³ðîþ â³äîáðàæåí³ â Çàãàëüí³é
÷àñòèí³ ÊÊ Óêðà¿íè âñ³ ôîðìè ñï³âó÷àñò³ îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³ òà
÷è õàðàêòåðèçóþòüñÿ ñèñòåìí³ñòþ ñêëàäè çëî÷èí³â, ùî ¿õ ïåðåäáà÷àþòü? Çóïè-
íèìîñÿ íà öüîìó á³ëüø äåòàëüíî.
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Òàê, ðåãóëþþ÷è çàçíà÷åíó ñôåðó, êðèì³íàëüíèé çàêîí âèçíà÷àº ÿê áàçîâ³
ïîíÿòòÿ ôîðì ñï³âó÷àñò³ îðãàí³çîâàíèõ çëî÷èííèõ óãðóïîâàíü, òàê ³ êîíêðåòí³
ñêëàäè çëî÷èí³â, äëÿ ÿêèõ ïåâí³ ç öèõ ôîðì º âèçíà÷àëüíèìè. ×è êîðåñïîíäóþòüñÿ
âîíè ì³æ ñîáîþ?

Ñòîñîâíî ïåðøî¿ ôîðìè ñï³âó÷àñò³ – “â÷èíåííÿ çëî÷èíó çà ïîïåðåäíüîþ
çìîâîþ ãðóïîþ îñ³á” (÷. 2 ñò. 28 ÊÊ Óêðà¿íè), âáà÷àºìî, ùî ÿê ñàìîñò³éíèé ñêëàä
çëî÷èíó âîíà ðåàë³çîâàíà â äèñïîçèö³¿ ÷. 1 ñò. 109 ÊÊ Óêðà¿íè: “ä³¿, â÷èíåí³ ç
ìåòîþ íàñèëüíèöüêî¿ çì³íè ÷è ïîâàëåííÿ êîíñòèòóö³éíîãî ëàäó àáî çàõîïëåííÿ
äåðæàâíî¿ âëàäè, à òàêîæ çìîâà ïðî â÷èíåííÿ òàêèõ ä³é” (êóðñèâ íàø – Â. Ì.).

Ó ³íøèõ âèïàäêàõ, ÿê ïîêàçóº àíàë³ç, ó ñâîºìó çàãàëüíîìó ôîðìóëþâàíí³
çàçíà÷åíà ôîðìà ñï³âó÷àñò³ º îçíàêîþ êâàë³ô³êîâàíèõ ñêëàä³â çëî÷èí³â ó á³ëüøå
ÿê 100 ñòàòòÿõ ÷èííîãî ÊÊ Óêðà¿íè.

Íàñòóïíà ôîðìà îðãàí³çîâàíî¿ ñï³âó÷àñò³ – “îðãàí³çîâàíà ãðóïà”, íà íàø
ïîãëÿä, áóêâàëüíî çàêð³ïëåíà ó ñò. 392 “Ä³¿, ùî äåçîðãàí³çóþòü ðîáîòó óñòàíîâ
âèêîíàííÿ ïîêàðàíü” ó òàê³é êîíñòðóêö³¿: “òåðîðèçóâàííÿ ó óñòàíîâàõ âèêîíàííÿ
ïîêàðàíü çàñóäæåíèõ àáî íàïàä íà àäì³í³ñòðàö³þ, à òàêîæ îðãàí³çàö³ÿ ç ö³ºþ ìå-
òîþ îðãàí³çîâàíî¿ ãðóïè àáî àêòèâíà ó÷àñòü ó òàê³é ãðóï³ (êóðñèâ íàø – Â. Ì.),
â÷èíåí³ îñîáàìè, ÿê³ â³äáóâàþòü ïîêàðàííÿ ó âèä³ ïîçáàâëåííÿ âîë³ ÷è ó âèä³
îáìåæåííÿ âîë³”.

Âîäíî÷àñ öÿ ôîðìà ñï³âó÷àñò³ ó ñâîºìó òðàäèö³éíîìó ôîðìóëþâàíí³ âèêî-
ðèñòàíà çàêîíîäàâöåì ÿê êâàë³ô³êóþ÷à àáî îñîáëèâî êâàë³ô³êóþ÷à îçíàêà â ïîíàä
50 ñêëàäàõ çëî÷èí³â Îñîáëèâî¿ ÷àñòèíè Ê Óêðà¿íè.

Íàðåøò³ “çëî÷èííà îðãàí³çàö³ÿ”, îêð³ì ñàìîñò³éíîãî âèçíà÷åííÿ â ñò. 28 ÊÊ
Óêðà¿íè ÿê ôîðìè ñï³âó÷àñò³, ñòàíîâèòü îêðåìèé çàê³í÷åíèé çëî÷èí, êîëè éäåòüñÿ
ïðî ñòâîðåííÿ çëî÷èííî¿ îðãàí³çàö³¿ ç ìåòîþ â÷èíåííÿ òÿæêîãî ÷è îñîáëèâî
òÿæêîãî çëî÷èíó, à òàêîæ êåð³âíèöòâî òàêîþ îðãàí³çàö³ºþ àáî ó÷àñòü ó í³é, àáî
ó÷àñòü ó çëî÷èíàõ, â÷èíþâàíèõ òàêîþ îðãàí³çàö³ºþ, à òàêîæ îðãàí³çàö³ÿ, êåð³âíèöòâî
÷è ñïðèÿííÿ çóñòð³÷³ (ñõîäö³) ïðåäñòàâíèê³â çëî÷èííèõ îðãàí³çàö³é àáî îðãà-
í³çîâàíèõ ãðóï äëÿ ðîçðîáëåííÿ ïëàí³â ³ óìîâ ñï³ëüíîãî â÷èíåííÿ çëî÷èí³â, ìà-
òåð³àëüíîãî çàáåçïå÷åííÿ çëî÷èííî¿ ä³ÿëüíîñò³ ÷è êîîðäèíàö³¿ ä³é îá’ºäíàíü çëî-
÷èííèõ îðãàí³çàö³é àáî îðãàí³çîâàíèõ ãðóï (÷. 1 ñò. 255 ÊÊ Óêðà¿íè).

Ïðè öüîìó, íåçâàæàþ÷è íà îêðåìå âèçíà÷åííÿ â ÷. 4 ñò. 28 ÊÊ Óêðà¿íè çà-
ãàëüíîãî ïîíÿòòÿ çëî÷èííî¿ îðãàí³çàö³¿, âîíî íå ñòàëî òàêèì óí³âåðñàëüíèì, ÿê
öå â³äáóëîñÿ ³ç çàçíà÷åíèìè âèùå ôîðìàìè îðãàí³çîâàíî¿ çëî÷èííîñò³, à â³äîáðà-
æàºòüñÿ, ÿê óæå çàçíà÷àëîñÿ, ëèøå ÷åðåç ñêëàäè çëî÷èí³â, ïåðåäáà÷åí³ ñò. 255 ÊÊ
Óêðà¿íè “Ñòâîðåííÿ çëî÷èííî¿ îðãàí³çàö³¿”.

Òàêèì ÷èíîì, ó êðèì³íàëüíîìó çàêîíîäàâñòâ³ çàêð³ïëåíà íèçêà íîðì ùîäî
ôîðì ñï³âó÷àñò³, ÿê³ íà÷åáòî â³äîáðàæàþòü ëîã³÷íî ïîáóäîâàíó óñòàëåíó ñèñòåìó
êðèì³íàëüíî-ïðàâîâèõ çàñîá³â ïðîòèä³¿ îðãàí³çîâàí³é çëî÷èíí³é ä³ÿëüíîñò³, ïðîòå
¿¿ íå ìîæíà ââàæàòè çàâåðøåíîþ.

Òàê, âèíèêàº çàêîíîì³ðíå ïèòàííÿ, ÷îìó íà â³äì³íó â³ä ³íøèõ ôîðì ñï³âó÷àñò³
îðãàí³çîâàíèõ çëî÷èííèõ îá’ºäíàíü çëî÷èííà îðãàí³çàö³ÿ íå â³ä³ãðàº ñâîº¿ áåçïî-
ñåðåäíüî¿ ðîë³ ÿê îñîáëèâî êâàë³ô³êóþ÷à îçíàêà â³äïîâ³äíèõ ñêëàä³â çëî÷èí³â
Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè, àäæå î÷åâèäíî, ùî àíàë³ç ñóäîâî¿ ïðàêòèêè
ìàéæå çà äâàäöÿòü ðîê³â ä³¿ ÷èííîãî ÊÊ Óêðà¿íè äàº ï³äñòàâè äëÿ éîãî âèð³øåííÿ.
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²íøà ïðîáëåìà ïîñòàº â òîìó, ÷îìó çà ìåæàìè ïîëîæåíü ñò. 28 ÊÊ Óêðà¿íè
çàëèøàºòüñÿ áàíäèòèçì ÿê ôîðìà îðãàí³çîâàíî¿ ñï³âó÷àñò³, ùî ìàº ãëèáîê³
³ñòîðè÷í³ êîð³ííÿ? Àäæå ñë³ä íàãàäàòè, ùî ó ñò. ñò. 923, 924 Îñîáëèâî¿ ÷àñòèíè
Êðèì³íàëüíîãî Óëîæåííÿ 1845 ðîêó áóëî âèçíà÷åíî ïîíÿòòÿ çãðà¿, ï³çí³øå øàéêè,
ÿê³ áóëè àíàëîã³÷í³ ïîíÿòòþ áàíäè. Çà ðàäÿíñüêî¿ äîáè áàíäèòèçì áóâ ïåðåäáà÷åíèé
ñò. 76 Êðèì³íàëüíîãî êîäåêñó ÓÐÑÐ 1922 ðîêó ÿê â³äïîâ³äàëüí³ñòü çà îðãàí³çàö³þ
òà ó÷àñòü ó áàíäàõ (îçáðîºíèõ øàéêàõ) òà â÷èíþâàí³ íèìè íàïàäè. Çãîäîì, ³ äî
ñüîãîäí³ áàíäèòèçì âèçíàºòüñÿ ñêëàäîì çëî÷èíó, ùî îõîðîíÿº ãðîìàäñüêó áåçïåêó,
àëå íå ìàº ñâîãî îêðåìîãî âèçíà÷åííÿ ÿê ôîðìè ñï³âó÷àñò³.

Óçàãàëüíþþ÷è áàãàòîð³÷íó ñóäîâó ïðàêòèêó íàïðèê³íö³ XX ñòîë³òòÿ, Ïëåíóì
Âåðõîâíîãî Ñóäó Óêðà¿íè âèçíà÷èâ “áàíäîþ ñò³éêó îðãàí³çîâàíó é îçáðîºíó ãðóïó
ç äâîõ àáî á³ëüøå îñ³á, ÿêà ïîïåðåäíüî îá’ºäíàëàñü äëÿ â÷èíåííÿ îäíîãî àáî
ê³ëüêîõ íàïàä³â íà ãðîìàäÿí ÷è ï³äïðèºìñòâà, óñòàíîâè òà îðãàí³çàö³¿, íåçàëåæíî
â³ä ôîðì âëàñíîñò³” [11]. Îòæå, áàíäà ìàëà ñêëàäàòèñÿ íå ìåíøå ÿê ³ç äâîõ ñó-
á’ºêò³â, ÷îãî é äîòðèìóâàëàñÿ ñóäîâà ïðàêòèêà.

Ïðîòå ç ïðèéíÿòòÿì ÷èííîãî ÊÊ Óêðà¿íè ó ïðàâîçàñòîñîâí³é ä³ÿëüíîñò³
ïîñòàëî ïèòàííÿ, ïîâ’ÿçàíå ç âèçíà÷åííÿì ì³í³ìàëüíîãî ñêëàäó áàíäè, îñê³ëüêè
öÿ îçíàêà çàçíà÷åíî¿ ôîðìè ñï³âó÷àñò³ ó ñò. ñò. 28 òà 257 ÊÊ Óêðà¿íè íå âèçíà÷åíà.
Ç öüîãî ïðèâîäó ó êðèì³íàëüíî-ïðàâîâ³é ë³òåðàòóð³ âèíèêëè ð³çí³ ï³äõîäè. Ó
îäíèõ äæåðåëàõ – öå äâ³ îñîáè, â ³íøèõ òðè, õî÷à ïîñòóïîâî ñòàëî äîì³íóâàòè
òâåðäæåííÿ, ùî ñêëàä áàíäè ìàº ñòâîðþâàòè òðè ³ á³ëüøå ñóá’ºêò³â öüîãî çëî÷èíó,
îñê³ëüêè áàíäà – öå îðãàí³çîâàíà ãðóïà àáî çëî÷èííà îðãàí³çàö³ÿ [12, ñ. 12; 13,
ñ. 19].

Çîêðåìà, òàêà ïîçèö³ÿ îá´ðóíòîâóºòüñÿ òèì, ùî çëî÷èííà îðãàí³çàö³ÿ – öå
ôîðìà ñï³ëüíî¿ çëî÷èííî¿ ä³ÿëüíîñò³, çàêð³ïëåíà â Çàãàëüí³é ÷àñòèí³ ÊÊ Óêðà¿íè,
â ÿê³é ìîæóòü â÷èíÿòèñü áóäü-ÿê³ òÿæê³ ÷è îñîáëèâî òÿæê³ ñóñï³ëüíî íåáåçïå÷í³
ä³ÿííÿ, ïåðåäáà÷åí³ íîðìàìè Îñîáëèâî¿ ÷àñòèíè, ó çâ’ÿçêó ç ÷èì âîíà º çàãàëüíîþ
ñòîñîâíî áàíäè, òåðîðèñòè÷íî¿ îðãàí³çàö³¿ òà ³íøèõ çëî÷èííèõ îá’ºäíàíü, êîòð³,
îêð³ì õàðàêòåðíèõ äëÿ íå¿ çàãàëüíèõ îçíàê, õàðàêòåðèçóþòüñÿ ñâî¿ìè, ÷³òêî âèçíà-
÷åíèìè â çàêîí³, ñïåö³àëüíèìè îçíàêàìè, òîáòî ñï³ââ³äíîñÿòüñÿ ç íåþ ÿê çàãàëüíà
òà ñïåö³àëüí³ íîðìè. Ï³äòâåðäæåííÿì òîìó º é òå, ùî áàíäà àáî òåðîðèñòè÷íà îð-
ãàí³çàö³ÿ òà ³íø³ ïîä³áí³ çëî÷èíí³ îá’ºäíàííÿ íå ïåðåäáà÷åí³ ó ñò. 28 ÊÊ Óêðà¿íè
ÿê ôîðìè ñï³âó÷àñò³ [14, ñ. 221].

Îäíàê íàâåäåí³ ïîçèö³¿ íå çîâñ³ì ïåðåêîíëèâ³. Ïî-ïåðøå, íàâðÿä ÷è ñë³ä
ðîçãëÿäàòè ñï³ââ³äíîøåííÿ íîðì Çàãàëüíî¿ ³ Îñîáëèâî¿ ÷àñòèí ÊÊ Óêðà¿íè ÿê ¿õ
êîíêóðåíö³þ, ïî-äðóãå, íå ìîæíà ñòâåðäæóâàòè, ùî íîðìè ïðî áàíäèòèçì, òåðîðè-
ñòè÷íó îðãàí³çàö³þ òà ³íø³ çëî÷èíí³ îá’ºäíàííÿ, â ¿õ ÷èíí³é ðåäàêö³¿, õàðàêòåðè-
çóþòüñÿ ñâî¿ìè, ÷³òêî âèçíà÷åíèìè â çàêîí³, ñïåö³àëüíèìè îçíàêàìè. Çîêðåìà,
êîëè éäåòüñÿ ïðî ì³í³ìàëüíèé ê³ëüê³ñíèé ñêëàä áàíäè (ñò. 257 ÊÊ Óêðà¿íè), òå-
ðîðèñòè÷íî¿ ãðóïè ÷è òåðîðèñòè÷íî¿ îðãàí³çàö³¿ (ñò. 2582 ÊÊ Óêðà¿íè), òî öÿ îç-
íàêà â çàçíà÷åíèõ íîðìàõ âçàãàë³ íå âèçíà÷åíà. Õàðàêòåðíî, ùî Âåðõîâíèé Ñóä
Óêðà¿íè, ðîçãëÿäàþ÷è ïèòàííÿ êâàë³ô³êàö³¿ áàíäèòèçìó, ëèøå ðîç’ÿñíèâ, ùî
áàíäà – öå îçáðîºíà îðãàí³çîâàíà ãðóïà àáî çëî÷èííà îðãàí³çàö³ÿ, ÿêà ïîïåðåäíüî
ñòâîðåíà ç ìåòîþ â÷èíåííÿ ê³ëüêîõ íàïàä³â íà ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿
÷è íà îêðåìèõ îñ³á àáî îäíîãî òàêîãî íàïàäó, ÿêèé ïîòðåáóº ðåòåëüíî¿ äîâãîòðèâàëî¿

© Myslyvyi Volodymyr, 2019



ISSN 2072–8670 (Print)

Issue 3(45) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 3(45) 2019    http://naukaipravoohorona.com/
DOI (Article): https://doi.org

132

ï³äãîòîâêè [15]. Îòæå, î÷åâèäíî, ùî â³äïîâ³ääþ íà ïîñòàâëåíå ïèòàííÿ º ïîñèëàííÿ
íà “îðãàí³çîâàíó ãðóïó àáî çëî÷èííó îðãàí³çàö³þ”, ê³ëüê³ñíèé ñêëàä ÿêèõ çà ì³í³-
ìàëüíîþ ìåæåþ çàçíà÷åíî ó ÷àñòèíàõ 3 ³ 4 ñò. 28 ÊÊ Óêðà¿íè.

Ïðîòå ïðàêòèêà ïîêàçóº ³ñíóâàííÿ ñò³éêèõ çëî÷èííèõ ãðóï ìåíøî¿ ÷èñåëüíîñò³.
Âèðîêîì ì³ñüêîãî ñóäó Ñàíêò-Ïåòåðáóðãà çàñóäæåí³ ª. ³ Ï., ÿê³ ó 2010 ðîö³ ó
ì. Ñàíêò-Ïåòåðáóðã â÷èíèëè íàïàä íà ³íêàñàòîð³â, çàâîëîä³âøè 25 ìëí ðóáë³â, ùî
íàëåæàëè “Ëîêî-áàíêó”. Ìàñêóþ÷èñü ïåðåõîæèìè, ª. ³ Ï. êîòèëè äèòÿ÷ó êîëÿñêó,
â ÿê³é çàì³ñòü äèòèíè áóëà ñõîâàíà çáðîÿ. Ïåðåãîðîäèâøè äîðîãó ³íêàñàòîðàì
êîëÿñêîþ, âîíè âèõîïèëè àâòîìàò ³ ï³ñòîëåò é óïðèòóë ðîçñòð³ëÿëè îõîðîíö³â,
çàõîïèâøè ãîò³âêó. Âèðîêîì ¿ì ³íêðèì³íîâàíî ÷. 1 ñò. 209 (áàíäèòèçì), ÷. 2 ñò. 105
(âáèâñòâî), ÷. 4 ñò. 162 (ðîçá³é), ÷. 2 ñò. 167 (óìèñíå ïîøêîäæåííÿ ìàéíà), ñò. 222
(íåçàêîííèé îá³ã çáðî¿) Êðèì³íàëüíèé êîäåêñ Ðîñ³éñüêî¿ Ôåäåðàö³¿. Ç’ÿñîâàíî,
ùî âîíè ïðîòÿãîì 10 ðîê³â â÷èíèëè ñåð³þ îçáðîºíèõ íàïàä³â, çàâîëîä³âøè
80 ìëí ðóáë³â. Çàçíà÷åíèé âèùå íàïàä íà ô³ë³þ áàíêó âîíè ïëàíóâàëè ð³ê, ðåòåëüíî
âèâ÷àþ÷è äåòàë³ ³íêàñàö³¿, ïðèäáàëè àâòîìîá³ëü ÂÀÇ-2114, ÿêèé ïåðåîáëàäíàëè â
çàìàñêîâàíèé ïóíêò ñïîñòåðåæåííÿ çà áàíêîì. Çëî÷èíö³ ïîêàçàëè, ùî íà êîæíó
“íîâó ñïðàâó” âîíè éøëè ïðèáëèçíî ÷åðåç òðè ðîêè, êîëè çàê³í÷óâàëèñÿ ãðîø³.
Ñóä çàñóäèâ çëî÷èíö³â äî äîâ³÷íîãî óâ’ÿçíåííÿ [16].

Àíàë³ç ê³ëüê³ñíîãî ñêëàäó áàíä ó Ðîñ³¿ ïîêàçóº, ùî öå îðãàí³çîâàí³ çëî÷èíí³
ãðóïè, ÿê³ ñêëàäàþòüñÿ ³ç 3–5 îñ³á (61,5 %), ç äâîõ îñ³á (23,1 %) ³ á³ëüøå 5 îñ³á –
15,4 % [17, ñ. 16]. Õàðàêòåðíî, ùî âïðîäîâæ 1994–2006 ðîê³â â Óêðà¿í³ á³ëüøå
ïîëîâèíè îðãàí³çîâàíèõ ãðóï òà çëî÷èííèõ îðãàí³çàö³é òàêîæ ñêëàäàëèñÿ ç äâîõ-
òðüîõ îñ³á [18]. Äîñë³äæóþ÷è ïðîáëåìè êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çëî÷èííèõ
îá’ºäíàíü, À.À. Âîçíþê, óçàãàëüíèâøè ñó÷àñíèé â³ò÷èçíÿíèé ³ çàðóá³æíèé äîñâ³ä
ïðîòèä³¿ áàíäèòèçìó, ââàæàº, ùî ó ñòàòò³ 257 ÊÊ áàíäîþ ñë³ä âèçíàâàòè íå ëèøå
îðãàí³çîâàíó ãðóïó òà çëî÷èííó îðãàí³çàö³þ, àëå é ãðóïó íà ð³âí³ äâîõ ³ á³ëüøå
ñóá’ºêò³â çëî÷èíó, îñê³ëüêè ³ çà òàêîãî ñêëàäó ñï³âó÷àñíèê³â îá’ºäíàííÿ ìîæå âî-
ëîä³òè âñ³ìà ³íøèìè îçíàêàìè îðãàí³çîâàíîñò³ [19, ñ. 177], ç ÷èì íå ìîæíà íå
ïîãîäèòèñü. Áàíäèòèçì çàëèøàºòüñÿ îäíèì ç íàéá³ëüø íåáåçïå÷íèõ ïðîÿâ³â
îðãàí³çîâàíî¿ çëî÷èííîñò³, àäæå ïðîòÿãîì 2010–2018 ðîê³â çàðåºñòðîâàíî 349
ôàêò³â áàíäèòèçìó çà âèðîêàìè, ùî íàáðàëè çàêîííî¿ ñèëè [19, c. 128], ÷îìó, áå-
çóìîâíî, ñïðèÿº ïðàêòè÷íî íå êîíòðîëüîâàíèé îá³ã çáðî¿ â óìîâàõ â³éñüêîâîãî
êîíôë³êòó íà ñõîä³ êðà¿íè.

Âîäíî÷àñ, áàíäèòèçì íå çàêð³ïëåíèé íà çàêîíîäàâ÷îìó ð³âí³ ñåðåä ³íøèõ
ôîðì ñï³âó÷àñò³ â Çàãàëüí³é ÷àñòèí³ ÊÊ Óêðà¿íè, ùî, íà íàøó äóìêó, ïîðóøóº ¿õ
ñèñòåìí³ñòü, îñê³ëüêè ñò. 28 ÊÊ Óêðà¿íè ìàº ì³ñòèòè çàãàëüí³ âèçíà÷åííÿ âñ³õ
ôîðì ñï³âó÷àñò³ îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³, ÿê³ ïåðåäáà÷åí³ çàêîíîì ïðî
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü.

Ñë³ä â³äçíà÷èòè, ùî ñèòóàö³ÿ öèì íå âè÷åðïóºòüñÿ, àäæå ó êðèì³íàëüíîìó
çàêîíîäàâñòâ³ íàÿâíà íèçêà ñêëàä³â çëî÷èí³â, ÿê³ ïîòðåáóþòü óçãîäæåííÿ ùîäî
ôîðì ñï³âó÷àñò³. Çîêðåìà, öå ñòîñóºòüñÿ ïîëîæåíü ÊÊ Óêðà¿íè òà Çàêîíó Óêðà¿íè
“Ïðî áîðîòüáó ç òåðîðèçìîì” [20], îñê³ëüêè “òåðîðèñòè÷íó ãðóïó” íå ìîæíà îä-
íîçíà÷íî â³äíåñòè äî ïåâíîãî âèäó çëî÷èííîãî îá’ºäíàííÿ, ïåðåäáà÷åíîãî ñò. 28
ÊÊ Óêðà¿íè, àäæå çã³äíî ç³ ñò. 1 Çàêîíó Óêðà¿íè “Ïðî áîðîòüáó ç òåðîðèçìîì”
òåðîðèñòè÷íà ãðóïà – öå ãðóïà ç äâîõ ³ á³ëüøå îñ³á, ÿê³ îá’ºäíàëèñÿ ç ìåòîþ çä³é-
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ñíåííÿ òåðîðèñòè÷íèõ àêò³â, ùî ïðÿìî ñóïåðå÷èòü ïîíÿòòþ îðãàí³çîâàíî¿ ãðóïè
â ÷. 3 ñò. 28 ÊÊ Óêðà¿íè, ÿêà ìàº ñòàíîâèòè òðè àáî á³ëüøå îñ³á.

Ó ÷èííîìó çàêîíîäàâñòâ³ Â.Ï. ªìåëüÿíîâ ðîçãëÿäàº é ³íøó êîë³ç³þ – íåîä-
íàêîâå âèçíà÷åííÿ ê³ëüê³ñíîãî ñêëàäó òåðîðèñòè÷íî¿ îðãàí³çàö³¿ â Çàêîí³ Óêðà¿íè
“Ïðî áîðîòüáó ç òåðîðèçìîì”, ó ñò. 1 ÿêîãî çàçíà÷àþòüñÿ, ùî òåðîðèñòè÷íà îðãà-
í³çàö³ÿ – öå ñò³éêå ³ºðàðõ³÷íå îá’ºäíàííÿ, äî ñêëàäó ÿêîãî âõîäèòü òðè ³ á³ëüøå
îñîáè, òà ó ÷. 4 ñò. 28 ÊÊ Óêðà¿íè, äå âêàçóºòüñÿ, ùî çëî÷èí âèçíàºòüñÿ â÷èíåíèì
çëî÷èííîþ îðãàí³çàö³ºþ, ÿêùî â³í ñêîºíèé ñò³éêèì ³ºðàðõ³÷íèì îá’ºäíàííÿì
äåê³ëüêîõ îñ³á (ï’ÿòü ³ á³ëüøå), ùî ïðèçâîäèòü äî ð³çíîãî òëóìà÷åííÿ êðèì³íàëüíî-
ïðàâîâèõ íîðì, ÿê³ ñòîñóþòüñÿ òåðîðèñòè÷íèõ çëî÷èí³â [21, ñ. 84]. Îòæå, ö³
ñóïåðå÷íîñò³ â çàêîíîäàâñòâ³ íåîáõ³äíî óñóíóòè.

²íøèì ïèòàííÿì ôîðì ñï³âó÷àñò³ îðãàí³çîâàíî¿ çëî÷èííîñò³ º ä³ÿëüí³ñòü
òðàíñíàö³îíàëüíèõ çëî÷èííèõ îá’ºäíàíü, ÿêà íå îáìåæóºòüñÿ òåðèòîð³ºþ îäí³º¿
äåðæàâè. ×èííèé ÊÊ Óêðà¿íè, íåçâàæàþ÷è íà ðàòèô³êàö³þ Âåðõîâíîþ Ðàäîþ
Óêðà¿íè Êîíâåíö³¿ ÎÎÍ ïðîòè òðàíñíàö³îíàëüíî¿ îðãàí³çîâàíî¿ çëî÷èííîñò³ 2000
ðîêó [13], âçàãàë³ íå ì³ñòèòü â³äïîâ³äíîãî êðèì³íàëüíî-ïðàâîâîãî ïîíÿòòÿ. Âîäíî÷àñ
ó ÷àñòèí³ 5 ñòàòò³ 143 ÊÊ Óêðà¿íè “Ïîðóøåííÿ âñòàíîâëåíîãî çàêîíîì ïîðÿäêó
òðàíñïëàíòàö³¿ àíàòîì³÷íèõ ìàòåð³àë³â ëþäèíè” íàÿâíà îñîáëèâî êâàë³ô³êóþ÷à
îçíàêà – “ó÷àñòü â òðàíñíàö³îíàëüíèõ îðãàí³çàö³ÿõ, ÿê³ çàéìàþòüñÿ òàêîþ ä³ÿëü-
í³ñòþ”. Óðàçëèâ³ñòü öüîãî ôîðìóëþâàííÿ âáà÷àºòüñÿ â òîìó, ùî âîíî âçàãàë³ íå
ì³ñòèòü òåðì³íà “çëî÷èííà” òà ÷îìóñü îáìåæóº öåé âèä çëî÷èííî¿ ä³ÿëüíîñò³ ëè-
øå ó÷àñòþ ñóá’ºêò³â ó òàêèõ îðãàí³çàö³ÿõ. Ç ³íøîãî áîêó, çàçíà÷åíå ñëîâîñïîëó÷åííÿ
³íîä³ äàº ï³äñòàâè äëÿ òëóìà÷åííÿ òàêî¿ îðãàí³çàö³¿ ÿê ñò³éêîãî ³ºðàðõ³÷íîãî
îá’ºäíàííÿ ç ï’ÿòè ³ á³ëüøå îñ³á [24, ñ. 125]. Çãàäàíà Êîíâåíö³ÿ âæèâàº é ³íø³ ïî-
íÿòòÿ, à ñàìå: a) “îðãàí³çîâàíà çëî÷èííà ãðóïà” – öå ñòðóêòóðíà îôîðìëåíà ãðóïà
â ñêëàä³ òðüîõ àáî á³ëüøå îñ³á, ùî ³ñíóº ïðîòÿãîì âèçíà÷åíîãî ïåð³îäó ÷àñó ³ ä³º
óçãîäæåíî ç ìåòîþ çä³éñíåííÿ îäíîãî àáî äåê³ëüêîõ ñåðéîçíèõ çëî÷èí³â àáî
çëî÷èí³â, âèçíàíèõ òàêèìè â³äïîâ³äíî äî ö³º¿ Êîíâåíö³¿, äëÿ òîãî, ùîá îäåðæàòè,
ïðÿìî àáî ïîñåðåäíüî, ô³íàíñîâó ÷è ³íøó ìàòåð³àëüíó âèãîäó; b) “ñåðéîçíèé
çëî÷èí” – öå çëî÷èí, ÿêèé êàðàºòüñÿ ïîçáàâëåííÿì âîë³ íà ìàêñèìàëüíèé ñòðîê
íå ìåíøå ÷îòèðüîõ ðîê³â àáî á³ëüø ñóâîðîþ ì³ðîþ ïîêàðàííÿ; c) “ñòðóêòóðíî
îôîðìëåíà ãðóïà” – ãðóïà, ÿêà áóëà íåâèïàäêîâî óòâîðåíà äëÿ íåãàéíîãî â÷èíåííÿ
çëî÷èíó ³ â ÿê³é íå îáîâ’ÿçêîâî ôîðìàëüíî âèçíà÷åí³ ðîë³ ¿¿ ÷ëåí³â, îáãîâîðåíèé
áåçïåðåðâíèé õàðàêòåð ÷ëåíñòâà àáî ñòâîðåíà ðîçâèíóòà ñòðóêòóðà. Îòæå, íàâåäåí³
êîíâåíö³éí³ ïîëîæåííÿ âêàçóþòü íà ¿õ ÿâíó íåóçãîäæåí³ñòü ç³ çì³ñòîì ñòàòåé 28
òà 143 ÊÊ Óêðà¿íè.

Çàãàëîì, íåçâàæàþ÷è íà òâåðäæåííÿ ïðî òå, ùî òðàíñíàö³îíàëüíà çëî÷èíí³ñòü
ïðîíèêàº â ð³çí³ íàéá³ëüø âàæëèâ³ ñôåðè ñóñï³ëüíèõ â³äíîñèí êðà¿íè, çîêðåìà
â åêîíîì³÷íó ³ ãîñïîäàðñüêó ä³ÿëüí³ñòü, çàéìàºòüñÿ åêñïëóàòàö³ºþ ³ òîðã³âëåþ
ëþäüìè, íåçàêîííèì îá³ãîì íàðêîòèê³â, çáðî¿ òà â÷èíåííÿì ³íøèõ íåáåçïå÷íèõ
ä³ÿíü, êðèì³íàëüíî-ïðàâîâ³ çàñîáè ïðîòèä³¿ öüîìó âèäó çëî÷èííîñò³ íå çíàéøëè
ó êðèì³íàëüíîìó çàêîíîäàâñòâ³ Óêðà¿íè íàëåæíî¿ ³ìïëåìåíòàö³¿.

Òàêèì ÷èíîì, çä³éñíåíèé àíàë³ç îêðåìèõ íîðì ÊÊ Óêðà¿íè äàº ï³äñòàâè
äëÿ âíåñåííÿ â³äïîâ³äíèõ ïðîïîçèö³é ùîäî âäîñêîíàëåííÿ Ðîçä³ëó VI “Ñï³âó÷àñòü
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ó çëî÷èí³”. Çîêðåìà, íà ï³äñòàâ³ âèêëàäåíîãî, ïðîïîíóºìî âèêëàñòè ñòàòòþ 28 ÊÊ
Óêðà¿íè â òàê³é ðåäàêö³¿:

“Ñòàòòÿ 28. Ôîðìè ñï³âó÷àñò³ ó çëî÷èí³.
1. Çëî÷èíîì, â÷èíåíèì ãðóïîþ îñ³á, º òàêèé, â ÿêîìó áðàëè ó÷àñòü äåê³ëüêà

(äâà àáî á³ëüøå) âèêîíàâö³â áåç ïîïåðåäíüî¿ çìîâè ì³æ ñîáîþ.
2. Çëî÷èíîì, â÷èíåíèì çà ïîïåðåäíüîþ çìîâîþ ãðóïîþ îñ³á, º òàêèé, ùî

ñï³ëüíî â÷èíèëè äåê³ëüêà îñ³á (äâ³ àáî á³ëüøå), ÿê³ çàçäàëåã³äü, òîáòî äî ïî÷àòêó
çëî÷èíó, äîìîâèëèñÿ ïðî ñï³ëüíå éîãî â÷èíåííÿ.

3. Çëî÷èíîì, â÷èíåíèì îðãàí³çîâàíîþ ãðóïîþ, º òàêèé, ó â÷èíåíí³ ÿêîãî
áðàëè ó÷àñòü äåê³ëüêà îñ³á (äâ³ àáî á³ëüøå), ÿê³ ïîïåðåäíüî çîðãàí³çóâàëèñÿ ó
ñò³éêå îá’ºäíàííÿ äëÿ â÷èíåííÿ öüîãî òà ³íøîãî (³íøèõ) çëî÷èí³â, îá’ºäíàíèõ
ºäèíèì ïëàíîì ç ðîçïîä³ëîì ôóíêö³é ó÷àñíèê³â ãðóïè, ñïðÿìîâàíèõ íà äîñÿãíåííÿ
öüîãî ïëàíó, â³äîìîãî âñ³ì ó÷àñíèêàì ãðóïè.

4. Çëî÷èíîì, â÷èíåíèì îðãàí³çîâàíîþ îçáðîºíîþ ãðóïîþ, º òàêèé, ó â÷èíåíí³
ÿêîãî áðàëè ó÷àñòü äåê³ëüêà îñ³á (äâ³ àáî á³ëüøå), ÿê³ ïîïåðåäíüî çîðãàí³çóâàëèñÿ
ó ñò³éêó îðãàí³çîâàíó é îçáðîºíó ãðóïó äëÿ â÷èíåííÿ îäíîãî àáî ê³ëüêîõ íàïàä³â
íà ãðîìàäÿí àáî ï³äïðèºìñòâà, óñòàíîâè, îðãàí³çàö³¿.

5. Çëî÷èíîì, â÷èíåíèì çëî÷èííîþ îðãàí³çàö³ºþ, º òàêèé, ÿêèé â÷èíåíèé
ñò³éêèì ³ºðàðõ³÷íèì îá’ºäíàííÿì äåê³ëüêîõ îñ³á (ï’ÿòü ³ á³ëüøå), ÷ëåíè ÿêîãî
àáî ñòðóêòóðí³ ÷àñòèíè ÿêîãî çà ïîïåðåäíüîþ çìîâîþ çîðãàí³çóâàëèñÿ äëÿ ñï³ëüíî¿
ä³ÿëüíîñò³ ç ìåòîþ áåçïîñåðåäíüîãî â÷èíåííÿ òÿæêèõ àáî îñîáëèâî òÿæêèõ çëî÷èí³â
ó÷àñíèêàìè ö³º¿ îðãàí³çàö³¿, àáî êåð³âíèöòâà ÷è êîîðäèíàö³¿ çëî÷èííî¿ ä³ÿëüíîñò³
³íøèõ îñ³á, àáî çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ ÿê ñàìî¿ çëî÷èííî¿ îðãàí³çàö³¿, òàê
³ ³íøèõ çëî÷èííèõ ãðóï”.

Ñòàòòþ 257 “Áàíäèòèçì” âèêëàñòè â òàê³é ðåäàêö³¿:
“Ñòàòòÿ 257. Îðãàí³çîâàíà îçáðîºíà ãðóïà
Îðãàí³çàö³ÿ îðãàí³çîâàíî¿ îçáðîºíî¿ ãðóïè ç ìåòîþ íàïàäó íà ï³äïðèºìñòâà,

óñòàíîâè, îðãàí³çàö³¿ ÷è íà îêðåìèõ îñ³á, à òàêîæ ó÷àñòü ó òàê³é ãðóï³ àáî ó â÷è-
íþâàíîìó íåþ íàïàä³ –

êàðàþòüñÿ ïîçáàâëåííÿì âîë³ íà ñòðîê â³ä ï’ÿòè äî ï’ÿòíàäöÿòè ðîê³â ç êîí-
ô³ñêàö³ºþ ìàéíà”.

Ïðè ñòâîðåíí³ êîíêðåòíèõ ñêëàä³â çëî÷èí³â, ïîâ’ÿçàíèõ ³ç ð³çíèìè ôîðìàìè
ñï³âó÷àñò³ îðãàí³çîâàíèõ çëî÷èííèõ îá’ºäíàíü, âðàõîâóþ÷è ¿õ êîðóïö³éíå, òåðî-
ðèñòè÷íå, òðàíñíàö³îíàëüíå, åêñòðåì³ñòñüêå àáî ³íøå ñóñï³ëüíî íåáåçïå÷íå ñïðÿ-
ìóâàííÿ, ç ìåòîþ çàáåçïå÷åííÿ ïðàâîâî¿ âèçíà÷åíîñò³, à òàêîæ óíèêíåííÿ êîë³ç³é
òà ïðîãàëèí, ïåðåäáà÷àòè ¿õ óçãîäæåí³ñòü ç ôîðìàìè ñï³âó÷àñò³, ïåðåäáà÷åíèìè ó
ñò. 28 ÊÊ Óêðà¿íè, à òàêîæ äîäàòêîâ³ îçíàêè, ÿê³ õàðàêòåðèçóþòü òàê³ ñêëàäè
çëî÷èí³â, òà çà íåîáõ³äíîñò³ íàäàâàòè ¿õ âèçíà÷åííÿ ó ïðèì³òêàõ â³äïîâ³äíèõ
ñòàòåé Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè.
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ORGANIZED CRIMINAL ACTIVITIES:
COMPLICITY FORMS IN CRIME

The article deals with the issue of organized criminal activity combatting by
criminal and legal means of the institute of complicity. The author has noted that
Soviet-era laws - the criminal codes of 1922 and 1927 did not contain the concept of
complicity in general, unlike a theory that was being developed but slowly. For the
first time, the concept of complicity was defined by the Criminal Code of the
Ukrainian Soviet Socialist Republic of 1960.

With the USSR collapse at the end of the 20th century, the legislative basis for
combatting the splash of organized crime was the enactment of a Law of Ukraine “On
the Organizational and Legal bases of Combating Organized Crime” of June 30, 1993,
as well as the elaboration of the first National Criminal Code of Ukraine of 2001
(hereinafter – the CC), which provided in the General Part a separate Section VI
“Complicity in crime”. The Code provided a more perfect definition of the complicity.
It is intentional joint participation of several crime actors in the intentional crime
commitment. In this definition the legislator emphasized that complicity concerns
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only intentional criminal behavior, and its carriers can only be persons who by their
features correspond to the concept of crime actor.

Another novelty of this section was the consolidation of forms of complicity, and
in the Special Part of the CC – the relevant rules of prohibition, aimed at protecting
social relations from the encroachment of organized criminal groups. Article 28 of the
CC for the first time in national criminal law has defined the criteria for group crime
and its essential features. The legislator refers to such forms of crime commitment as
follows: by a group of persons, by a group of persons under a previous conspiracy, by
an organized group, by a criminal organization. We believe that the last three forms
stipulated in paragraphs 2, 3 and 4 of Article 28 of the CC, describe the forms of
organized criminal activity.

The author has studied the interrelation of the mentioned rules regulating
complicity forms and corresponding rules of prohibitions of the Special part of the
CC, reflecting separate corpus delicti directed against crimes committed by organized
groups. Wherein he has found out that such forms of complicity as a group of persons
under a preliminary conspiracy and an organized group in single cases constitute
independent corpus delicti, and qualifying or especially qualifying attributes are used
in more than one hundred and fifty corpus delicti.

On the other hand, there are issues concerning inadequate representation of
forms of complicity of such as banditry, as well as contradictions between national
criminal legal rules, other domestic legislation and provisions of international
conventions on antiterrorism and combatting transnational crime.

There are proposals for eliminating these shortcomings and there are
recommendations for preventing collisions and gaps in making corpus delicti related
to various forms of complicity of organized criminal groups, taking into account their
corruption, terrorist, transnational or other nature, as well as the need to ensure the
legal certainty of the relevant criminal-legal rules and their coordination with complicity
forms stipulated by the CC of Ukraine.

Keywords: organized crime, complicity forms, a group of people under a previous
conspiracy, organized group, criminal organization, banditry.
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