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IUBLILHE ITPABO I MPOLIEC, CIMEMHE, TOCIIOJIAPCHKE ITPABO I ITPOIIEC.
MI’KHAPOJIHE ITPUBATHE ITPABO
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KykeBuu Irop BacuiboBuy,

KaHOuoam 1opuouyHUx Haykx,

ooyenm Kageopu YusiibHO20 Npasa i npoyecy
lsano-@pankiscvbkoeo yHisepcumemy npasa
imeni Koponsa /lanuna I 'anuyvkoeco

Benpuk FOuis IBaniBHa,

cmyoenmka 1V kypcy opuduunozo axyivmemy
lsano-Dpankiecvkozo yHisepcumemy npasa
imeni Kopons /{lanuna I 'anuyvkoco

IPOBJIEMH CYOBOT'O PO3IVIALY HUBLIBHUX CITPAB ITPO HATAHHS
HEITIOBHOJIITHIXA OCOBI TIOBHOI IUBIVIBHOI AI€3JATHOCTI

B cmammi ananizytomvcs npobnemu cy008020 po3ensdy YUGLIbHUX CHpA8 Npo HAOAHHS
HENnOBHONIMHIN 0cobi No6HOI YusiIbHOI Oiez0amnocmi. 30ilicHeHO aHani3 YUBiIbHO20 ma
YUBIILHO-NPOYECYaNbHO20 3aKOH00a8cmea Ykpainu. Jlocnioxiceno oCHO8HI npobiemu HAOAHHSA
HENOBHONIMHIU 0Cco0i NOBHOI YUBLILHOI 0i€30amHOCMI ma HAOAHO pPEeKOMeHOayii wooo
BUPIUEHHS YUX NPooeMm.

Knrouosi cnosa: emancunayis, cyoosuil po3ensio, HeNOSHOMIMHS 0co0A, OP2anu OniKu i
NIKAYB8AHHS, 0IE30AMHICb, NPEOCMABHUK.

Ilocmanoeka npoonemu. EMancumnalis K IHCTUTYT 3aKOHOJAaBCTBA YKpaiHU HE € HOBUM
SBUIIEM, ajie € HeIOCTAaTHbO JOCTI[DKEHHM 3 TOYKH 30py SK MarepiajJbHO-IIPaBOBOrO, TakK 1
MIPOLIECYaTbHO-TIPABOBOI'O ACIEKTIB, OCKUIPKM 3aKOHOM BH3HAY€HO TIIBKU BIK 3 SKOro ocoda
Mo>ke HaOyTH MOBHOT UBLIBHOI ie3aTHOCTI. [IpoTe, He mepenbaueHo BCiX THX BUMAJIKIB, KOJIU
ocoba Mama O mpaBo HaOyTH TOBHOI IMBIIBHOI JI€3MATHOCTI JO JIOCATHEHHS HEIO
IIICTHAIIATUPIYHOTO BiKY.

Ananiz ocmannix 0ocnioxycens i nyonikayin. Pi3HI TUTaHHS PAaBOBOIO PEryIIOBaHHS
eMaHcunamii JochipKyBamuch TakuMu BueHuMH, sk C. B. Bykmmna, B. B. Kowmapos,
I'. O. Citnmuuna, H. H. Tapycuna, C. JI. ®ypca, I'. ®@. [llepmieneBuy. Ane 3 NpUHHATTAM
[MusinbHoro (Hamani LIK) ta L{uBinbHOrO mpouecyanbHOro kojekciB Ykpainu (Hagami LIIK)
JaHa TeMa B CYYaCHHUX YMOBaX 3aJIMIIAEThCS aAKTyaJbHOIO Ta MOTpedye OuIbI MOBHOTO
JOCIIKEHHS.

Ilocmanoska 3ae0anus. MeTor0 JaHOTO JTOCHIKEHHS € aHaJI3 JIF0UY0TO MaTepiaibHOTO
Ta TPOIECYaJbHOrO 3aKOHOJABCTBA, TJIyMadeHHS HOPM IMBUIBHOIO MpaBa Ta LMBUIBHOTO
Mporecy, sKi pPEryliolTh TUTAHHS HAJaHHS HEMOBHOJITHIM 0C001 TOBHOI IHBUIBHOI
J€3/1aTHOCTI B CYJIOBIH MPaKTHIIL.

Buknao ocnoenozo mamepiany oocnioxcennsn. «EmaHcumaiis» TOXOAWTH BiJ
JATHHCHKOTO emancipatio — OroJIOMIEHHsI HEMTOBHOJIITHROTO TIOBHICTIO JIi€3IaTHUM, a JOCIIBHO
MEePEKIIATAETHCS SIK <«GBUIBHAIO Bl omikm». Lle cBoepimHMI TepMiH, SIKWH O3HAYa€ 3BIILHEHHS
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B1Jl AKOI-HEOYIb 3aJIe)KHOCTI, CKaCyBaHHS SKUXOCh 0OMEXeHb, 3piBHIHHS y npaBax [3]. Takox
i TEPMIHOM «EMaHCHUIMALis» PO3YMIEThCS 3BIIBHEHHSI OCOOM BiJ OIIKM Ta MIKIyBaHHS 3 OOKY
0aThKkiB 200 IHIIMX YIMOBHOBaKEHUX OCI0 Ta HAOYTTS HEI 3JaTHOCTI CBOIMH NisiMU HaOyBaTh
npasa Ta 000B’s13KH, TOOTO TIOBHOI IIMBLIBHOT Ji€31aTHOCTI [2, c. 458].

B VYkpaini gegam gactine BUHUKAIOTh MPOOJIeMU TIOB’s13aH1 3 HaJaHHSAM HEMOBHOJITHIN
0c00i MOBHOI LUBUIBHOI M1€3aTHOCTI, PO3B’S3aHHS SKHX IOKJIAJAETHCS HA OPraHU OIIKH Ta
nixmyBanHs a6o cya. Yuaamm LIIK Vkpainu 3akpimieHo mporeaypy ix po3misiay B MOPSAKY
OKPEMOT0 TPOBAKECHHS, 110 O0OYMOBJICHO iX MaTepialbHO-IIPaBOBOI MpHpoaok0. [IpenqmeTom
CYIIOBOTO PO3IJISIAY LKX CIpaB € BUMOTa IIOJI0 3MIHHM MPaBOBOIO CTaTyCy 0coOH, TOOTO Taka
BUMOTa, SIKa HE TOB’s3aHa i3 BUPIMIEHHSIM CIOPY IPO MpaBo, TOMY CIIPaBH JIaHOi KaTeropii He
PO3TISAAIOTHCS 32 MPAaBUJIAMU TO30BHOTO MPOBAXKEHHS.

[ToBHYy MBUIBHY Ji€3MaTHICTh Mae ¢izumyHa 0coba, sika gocsaria 18 pokiB (MMOBHOIITTS).
Pa3zoM i3 TUM 1UBIIbHE 3aKOHO/IABCTBO YKpaiHu mependadae BUHATKH 13 1boro npasuia. [ToBHa
[UBIIbHA JI€3AaTHICTh MOXe OyTH HagaHa (i3udHIA 0CO0l IO JOCATHCHHS HEIO MOBHOJITTS Y
pasi peectparii Heto 100y [10, €. 89-90].

Cr. 35 IlmBinbHOTO KOIEKCY YKpaiHM BH3HAYEHO, IO MOBHA IMBUIbHA Mi€31aTHICTH
Moke OyTu HajaHa ¢izuuHii 0co0i, sika gocsria 16 pokiB 1 mpalroe 3a TPYAOBUM JOTOBOPOM
abo o0co0i, ska 3amucaHa MaTip’l0 4u OaThbKOM JWTHHH Ta 0C00i, sfka Oaxkae 3aliMaTHCs
MiMPUEMHHUIIBKOIO JTISUTBHICTIO, @ TaKOXK HEMOBHONITHIA 0co0i. 3akoHOJaBellb 3a3Hayae, 10
came 1 (DaKTH HaJaHHSA HEMOBHOJITHIA 0COO1 MOBHOI IHWBUIBHOI JI€3JATHOCTI CBIiT4aTh PO
3pUTICTh TCUXIKM (Pi3MuHOT OCOOM Ta 3AaTHICTh TMOBHOIO MIpOI CaMOCTIMHO HaOyBaTH
[UBUIBHUX MIPaB Ta 000B’SI3KiB, BUKOHYBATH iX Ta HECTHU BiANOBIAaIBHICTh 32 IX HEBUKOHAHHSI.

3a 3aranbHUM TMPABHIOM HE JOMYCKAEThCS MPHUUHATTS Ha poOOTy ocid monomme 16
pokiB. Ilpore, ct. 188 Konekcy 3akoniB npo mpaio Ykpainu ( mani K3nll Ykpainu) mictuts
MOJIO’KEHHS 3T1IHO 3 SIKUM 3a 3T0/I0K0 OJTHOTO 3 0aThKiB 200 0colu, 110 HOTo 3aMiHIOE, MOXKYTh
npuiiMatucs Ha poO6oTy ocolu, iK1 1ocsrau 15 pokiB. /st miAroToBKU MOJIOAL 10 MPOAYKTUBHOT
mpaii JIOMYCKAaeThCS NPUMHATTA Ha pPOOOTY Y4YHIB 3arajlbHOOCBITHIX HIKLI, MpodeciiiHo-
TEXHIUYHUX 1 CEpeHIX CleliaJbHUX HaBUAIbHHUX 3aKJIaJiB JJIsl BUKOHAHHS JIETKOT pOOOTH, IO HE
3aBJIa€ IIKOJU 370POB’I0 1 HE MOPYIIYE MPOIECY HABYAHHS, y BITLHUHN BiJ HAaBYaHHS Yac IO
JTOCSATHEHHIO HUMU 14 pi4HOTO BiKY 3a 3T0/I0I0 OJHOTO 13 OaThKiB a00 0co0H, 10 HOTO 3aMiHIOE.
Takox, cr. 187 K3mll Vkpainu npupiBHIOE naHl Kareropii MNpaliBHUKIB y TMpaBax 13
NOBHOJNIITHIMU mpainiBHUKaMu [4]. Lle o3naudae, mo 14-piyHi NpaiBHUKU PiBHI y NPaBOBOMY
craryci 13 16-piuYHUMHU MpaliBHUKaMH. A OT)K€, 1 BUHUKA€E NMUTAaHHA: YoMy 16-piuHi MpariBHUKU
MOXYTh OyTHM emaHcumnoBaHi, a 14-piuyHi Hi? 3 OJHi€i CTOPOHM Take SBUIIE IOB’s3aHE 13
HACTaHHSM BCiX TTOKa3HHUKIB 3PUIOCTI OCOOH, 0 SAKUX HAJICKHUTHh (Pi3uyHa 3pLIICTh, 00YMOBJIEHA
(i1310JIOTTYHUM CTAaHOM, TCHXIYHA, IO O3HAYa€ YMIHHS PO3YMHO KEpyBaTH CBOIMH IisMHU 1
BUMHKAaMHU, Ta COIllajibHa 3PUIICTh, IO JI03BOJISIE OpaTH CaMOCTINHY y4acTh y )KHTTI CyCIUIbCTBA
(mparroBatu, obiiiMaT nieBHi mocaau) [11, c. 276]. IIpore, K10 3aKOHOJABEIH BBAXKAE, IO MIPH
JnocsrHeHH1 14 pokiB 1 MOXKJIMBOCTI CaMOCTIHHO MpalfoBaTH y I03a HaBYAJIbHUN 4Yac ocoba
JOCATAE COIIAIbHOT 3pLJIOCTi, TO YOMY BOHA HE miajsrae emancumnaiii. bingpiie Toro, cr. 32 IIK
VYkpaiHu Hajgae mpaBO TaKUM 0co0aM CaMOCTIMHO PO3MOPSIKATHCS CBOIM 3apo0iTKoM abo
iHmmmu noxoaamu [12]. Ilo mae migcTaBu BBakaTh IUX OCIO TMCHUXIYHO 3pUIMMHU y TJIaH1
[UBUIBLHOI 1€31aTHOCTI.

OTxe, SKIIO 3aKOHOAABCTBO INPUPIBHIOE Yy MpaBoBoMy craryci 14 Ta 16-pidHOro
MpaliBHUKA, TO, HA HAIly AYMKY, JOLIIBHO iX MPUPIBHATH y IIPaBi Ha 3/11HCHEHHS eMaHCHUIIaIli,
a00 X PO3MUPHUTH OOCAT TXHBOI AI€3AATHOCTI MOPIBHSHO 13 IHIIUMH MiATITKAMU, HATUICHUX
HEIMOBHOO J1€3IaTHICTIO.
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3akoHOM TiependadeHo, Mo MOBHA UBLIbHA AIE3ATHICTh MOXE OyTH HajaHa (i3UUHIN
0co0l TIJIBKK y TOMY pasi, KOJIM BOHa JocsrHe 16-pidyHOro BiKy. Y JaHOMY BHIIQJIKy BHUHUKAE
MATaHHS, a 10 poOUTH 0Cco0i, siKa Iie He Jocsria 16 pokiB, ajge moTpedye OTpUMaHHS MOBHOT
LIUBLIBHOI 1€34aTHOCTI?

[Tpuknanom Takoi moTpedu BUCTYIAe (GakT, 3riJHO 3 TKMM 0ocoba 3amrcaHa 6aTbKoM abo
MaTip’to qutuHH. Lle € T0BoIIi aKTyallbHOIO TPOOIEMOT0, OCKUTEKH YaCTO TPAILISIOTHCS BUTIAKH,
oo ocoba MoOKe OTpUMATH TaKUi CTaTyC IIe [0 JOCSATHEHHS Her 16-piyHoro BiKy, aie
BHACIIIJIOK HEIOCKOHAJIOCTI 3aKOHOJABCTBA BOHA HE MOJKE IOBHICTIO KOPHCTYBATHUCS yciMma
[UBUTPHUMH TIPaBaMU Ta BUKOHYBATH yC1 000B’I3KH.

Buxoasiuu 13 3araqpHUX HOPM IMBUIHHOTO TpaBa, MOXHA CTBEP/KYBATH, IO HAJIaHHS
¢i3uyHI 0c001 MOBHOI HUBIIBLHOT JI€3ATHOCTI HUIXKYE IIEBHOTO BCTAHOBJIICHOTO Yy TaKUX
BHITQJIKaX 3aKOHOJABIEM BiKy 14 pokiB He mependadeHa, OCKUIBKH 11 CYIepeunTh PUHIIATIAM
moOy/I0BY IMBUIBHUX Ta HUBUIFHO-TIPOLIECYAIbHUX HOPM IpaBa L1010 BUMIIB nie3naTHocTi. e €
MIPOTAJIMHOIO 3aKOHOJIABCTBA, TOMY TaKi BUIAIKU MOTPEOYIOTh BPETYJIIOBAHHS Ta JCTATLHOTO
aHaJli3y yciX TaKUX CUTYaIlill, IKi MOKYTb BUHUKHYTH.

HenoBHomiTHI 6aThky MalOTh Taki K MpaBa Ta 000B’SI3KM HIOAO JUTHUHH, SIK 1 TOBHOJITHI
0aTbKH, HETIOBHOJITHI OaThKH, SIK1 JAOCSATIN YOTUPHAAUATH POKIB, MAIOTh MPABO HA 3BEPHEHHS
710 CyIy 3a 3aXHCTOM IpaB Ta iHTepeciB cBoei qutuHU (cT. 156 CK Ykpainu). Kpim Toro, 3rigHo
4. 2 c1. 29 HIIK Ykpainu, siIKor0 BU3HAYa€ThCs LIUBLIbHA MPOLIECyaabHa A1€3/1aTHICTh, 3aXHUILATH
BJIACHI TpaBa, OCOOMCTO 3MIMCHIOBATH LUBUIBHI TPOLECyalbHI IpaBa Ta BHKOHYBATH CBOI
000B’SI3KH Y Cy/li HEMOBHOJITHI 0COOU BIKOM BiJl YOTUPHAALSTH 10 BICIMHAIISTH POKIB MOXYTh
y CIIpaBax, O[O0 BUHHUKAIOTH i3 BITHOCHH, Y SKHX BOHU OCOOMCTO OEpyTh y4acTb, SIKIIO iHIIE HE
BCTAaHOBJICHO 3aKOHOM. OTKe, SIKIIIO HEMOBHOJITHIM OaThkaM Ha/JaHe MpaBO Ha 3BEPHEHHS N0
CyJly 3a 3aXMCTOM BJIACHUX 1HTEPECIB 13 3asBOIO PO HAJIAHHS MOBHOT IIMBUIBHOI JI1€3/1aTHOCTI Ha
MiCTaBl 3aMucy iX MaTip’to abo GaTbKOM JWTHMHHM HaBPs YM MO>KHA BU3HATH OOTPYHTOBAHUM
TaKe TOJI0KEHHS 3aKOHO/IaBCTBA.

Buxknanene nae migctaBu Ui BUCHOBKY, 110 HaOYTTS NMOBHOI UMBILIBHOI JI€3aTHOCTI 13
3a3HAYEHUX I1JICTAB 3aKOH HE TMOB’S3Y€ 3 TOCITHEHHAM (DI3UYHOI0 0COOOI0 MIICTHAAISTUPIYHOTO
BiKy. ToMy 3BepHyTHCSA 1O Cyay 13 3asBOIO MPO HAJAaHHS MOBHOI LMBUIBHOI J1€3JaTHOCTI Ha
migcraBi cr. 35 LK VYkpaiHu MOXyTh HEMOBHONITHI OCOOM BIKOM BiJ YOTHUPHAIUATH 10
BICIMHAQJIISITH POKIB, sIKI 3amucaHl marip’to abo 06aTbKOM [IWTHHU, 3a YMOBH, 1[0 BOHU HE
nepedyBaroTh Mik co00I0 y IUT00i. 3 ypaxyBaHHSM BHKJIaJEeHOTO monoxeHHs cr. 242 IIIK
VYkpainu HeoOXiHO y3rojuTH 3 nojoxenHsmu 4. 1 cr. 35 LIK Ykpainu [5, c. 108].

JIuCKyCiifHMM 3aluIIaeThCs MUTaHHS CTOCOBHO HAJaHHS IMOBHOI JI€3aATHOCTI 0coOam,
SIK1 0a)Karo0Th 3aMaTHCA MANMPUEMHHUILIBKOIO MisimbHICTIO. Tak, goueHt I'. O. CBiTiimuHa BBaxKae,
mo y BianosiaHocti 3 4. 3 cr. 35 UK Vkpainu ¢izuuna ocoa, sika gocsria 16 pokis, HaOyBae
MMOBHOI IMBIIBHOT [1€3IaTHOCTI 3 MOMEHTY JIepKaBHO1 peecTpariii i sSK MiAIpHEMIE, 3a
HasBHOCTI MUCbMOBOI 3roM Ha 1€ 0aThKiB (YCHHOBIIIOBAUiB), MKIyBaJIbHUKA a00 OpraHy OMiK{
Ta mikayBaHHs [8, c. 464]. Ame, Ha aymxy C. f. ®ypcu, y 3aKoHI 3a3HAYEHO 30BCIM
MPOTUJIEKHE, OCKUTbKM 3rigHo 4. 2 cT. 35 LK VkpaiHu HagaHHS TMOBHOI [i€3MaTHOCTI
MIPOBAUTHCS 3a PILICHHSM OpraHy OIIKH Ta MIKIYBaHHS Ta 3a PIIIEHHSM CYAyY, a HE BHACIIJOK

peecTparlii miImpUEMHHIIBKOT TisUTbHOCTI, a He HaBnaku [9, €. 63]. Takox, 3rigHo i3 4. 1 cT. 50
LUK Ykpainu npaBo Ha 3/iiiCHEHHS MiANPUEMHUIBKOI AISITBHOCTI, IKY HE 3a00POHEHO 3aKOHOM,
Mae (izuyHa 0coba 3 MOBHOKO IUBLIEHOO Jaie3aaTHICTO [12].

I3 BuIIEeHaBenEHUX TBEP/UKCHb BUIUIMBA€E, IO M 3aHHATTA MIANPUEMHUIIBKOIO
TiSTTEHICTIO 0c001 HE0OX1AHO HaOyTH MMOBHOTO 0OCSTY J1€3/IaTHOCTI.
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[Ipote, 3akonom Ykpainu «lIpo mepkaBHY peecTpallito IOPUIUIHUX OCIO Ta (i3HIHUX
0ci0 — miAMpUEMITIB» HE MepeadayacThess 00CAT AIE3TATHOCTI 0COOM ISl TIOJJAaHHS HEHO 3asBKU
s i peectpamii sK Cy0’€KTa MiANMPUEMHHIIBKOT IisTIbHOCTI. bimbme Toro, B JitepaTypi
HiAKPECITIOEThCS TBEpKEHH 1po Te, mo 4. 3 cr. 35 LK Ykpaiau HeoOXimHO pO3yMITH SK
CrieliajibHy HOpMY, Ha sIKy He momuproeTbes i 4. 2 ¢r. 35 IIK Ykpainu. Takox, BIIMOBITHO 10
4. 3 cT. 42 3akony Ykpaiau «IIpo nepxaBHy peecTpaiito I0pHIMYHUX 0Ci0 Ta (i3UYHUX 0Ci0 —
HIIPUEMIIIBY IEPKAaBHOMY PEECTPATOPY 3a00POHSETHCS BUMAraTd pIilIEHHsS OpraHy OIIKH Ta
HiKJTyBaHHS Yd pilIeHHS CyAy LI0J0 HaJaHHS MMOBHOI UMBLIBHOI Aie3naTHOCTI. ToOTO, B TaHOMY
BUIIAJIKY IOBHA [IMBLIbHA Ji€31aTHICTh HE HAA€ThCs, a HaOyBaeThes [6, C. 148].

OTxe, 3au1s BperymoBaHHs Takoi komizii 4. 3 cr. 35 UK VYkpaiau cnig po3ymit sk
CrieniajibHy HOPMY 10 BIIHOIIEHHIO, SIK A0 4. 2 11i€i x ctarTti Ta ¢T. 50 LIK Ykpainu. Okpim Toro,
3 aHamizy 3MicTty HopmH, mepemdadeHoi 4. 3 cr. 35 IIK VYkpainu BUIUIMBae, 10 TOBHA
Ji€3MaTHICTh HE HAJA€THCS, & aBTOMAaTHYHO HAOYBA€THCSA 3 MOMEHTY ii Jep:kKaBHOI peecTpallii.
Tomy, Ha3Ba ct. 35 LIK Ykpainu He BiAmoBigae ii 3MicTy, OCKUIBKH B PI3HUX YacTHHAX CTATTi
HIeThCs SK MPO HAJaHHS HEMOBHOJITHIM 0c001 MOBHOI IUBUIBHOI JI€3aTHOCTI, Tak 1 MpPO
HAOyYTTS HEMOBHOJITHIM ITOBHOT IUBUILHOI Ai€3maTHOCTI [6, C. 148].

Crarrs 35 LUK Vkpainu cTBepmkye, 110 HaJaHHS IOBHOI IMBUIBHOI Ii€3JaTHOCTI
IPOBAIUTHCS 32 PINICHHSAM OpTaHy OIIKM Ta IMIKIyBaHHS 3a 3asBOI0 3aiHTEPECOBAaHOI 0COOM 3a
MUCHMOBOIO 3r0JI010 0aThKiB (YCHHOBIIOBaYiB) a00 MIKIyBaJIbHUKA, a y pa3i BIACYTHOCTI Takol
3roJiv TIOBHA IMBUIbHA JI€31aTHICTh MOKE OyTH HajJaHa 3a PINICHHSM Cydy. Take TBEpKEHHS
PO3YMI€ThCS HEOJHO3HAYHO, TOMY JaHe (OpPMYIIOBaHHS  I[i€] YacCTUHU HOPMH MOXKE
MOPOJKYBATH J[BA Pi3HI 32 3MICTOM TIyMadeHHS:

1) mnpeaMeToM OCKap:KEHHS € BiMOBa OaThKiB abO iHIIMX 3aKOHHHX MPEJICTABHUKIB JaTH
3rofly Ha HajaHHs (Di3uyHIN 0c001 TOBHOT ITUBUILHOT A1€3JaTHOCTI;
2) TpeAMEeTOM OCKap)KEHHs € BiMOBa OPraHiB OMIKH Ta MIKIyBaHHS MPO HAaJaHHS MMOBHOI

MBUILHOI J1€31aTHOCTI.

Po3’scauti 1e muranHs gomomarae cr. 242 IIIK VYkpaiam, 3rigHO siKOi 3asBa
HEMOBHOJITHBOI OCOOM NpO HaAaHHA i MOBHOI IUBUIBHOI J1€31aTHOCTI MOJNAETHCA 3a
BIJICYTHOCTI 3roJy 0aTbKiB (YCHHOBIIIOBauiB) ab0 MIKIyBaJbHUKA, TOOTO HEMOBHOJITHIN MOJA€
3asBYy caMe y pasi BiJICYTHOCTI 3rojM 3aKOHHUX MPEICTaBHUKIB [7].

Posrnsin cnpaBu mpo HaslaHHS HEMOBHOJIITHBOMY IMOBHOI IMBLIBHOI A1€3aTHOCTI CYJ
3MI1CHIOE 32 YJacTIO 3asBHUKA, OAHOTO a00 000X 0aThKiB (YCHHOBIIOBaUiB) a00 MiKITyBaJIbHUKA,
a TaKOX OpraHiB OIIKM 1 MIKJIyBaHHS. Y4acThb NPEACTaBHUKIB OpPraHiB OMIKM 1 MIKIyBaHHS Y
PO3IIISAI IIUX cripaB € 000B’A3Kk0BO0. OpraH OMiKH 1 MIKJIyBaHHS MOXKE B3STH y4acThb y CIpaBi 3a
CBO€IO 1HINIATHBOK a00 OyTH 3aJydeHWH CyIOM JUIsl HaJlaHHS BHCHOBKY IIOJIO 3asBIEHOT
BUMOTH B ME&XaxX CBOiX NOBHOBa)kK€Hb. HeTOTprMaHHs CyJOM IpH pO3IJIsl CIIPaBH 11i€i BUMOTH
€ T/ICTaBOIO JIJIsl CKACYBaHHSI PIllICHHS CYy SIK TaKOTO, IO IMOCTaHOBJIICHE 3 TTOPYIICHHSM HOPM
IIUBUIBHOTO MPOLECYAIbHOTO MpaBa, K1 BIVIMBAIOTh Ha BUPIIIEHHS CIIpaBH 1o cyTi. ToMmy y pasi
HESIBKM IPe/ICTaBHUKA OpPTraHy OIIKH 1 MIKJIyBaHHS B CYJOBE 3acCiJJaHHS CyJ MMOBUHEH BiJIKJIACTH
PO3IIISA] CTIpaBH.

[Ipenmer noka3yBaHHS y CIpaBl CTaHOBIATH MEpeAyCiM OpUANYHI (aKTH, IO
BignoBigHOo 1m0 cT. 35 LK Vkpainu € miacraBoro uis HaJaHHS HEMOBHOMIITHIM 0co0i MOBHOT
UBUIBHOI J1€3IaTHOCTI, TOOTO JOCSATHEHHS (DI3UYHOI0 OCOOOIO MEBHOTO BIKY Ta YKJIaJaHHS 3
HUM TPYZOBOTO JOrOBOpY ab0 3amuC HEMOBHOJITHBOI OCOOM B MOPSJAKY IepeadaueHoOMY
3aKOHOM, MaTip 10 a0 0aTbKOM JTUTHHH.

VY ropuauuHiil JiTepaTypi BHUCIOBJIEHA CIyIIHA, 3 HAIIOI TOYKH 30pY, IyMKa, IO MPH
BHUpIMIEHHI IMX CIpaB MPEIMETOM MJOCHIKEHHS y Cyal MalooTh OyTH KpiM TOro i iHmI
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o0CTaBMHHM, a caMe: pIBE€Hb 3PUIOCTI HEMOBHOJITHBOTO, PUCH WOTrO XapakTepy, 3BHUKH,
NCUXIYHUNA Ta MAWHOBHH CTaH, palliOHAIbHICTh BUKOPUCTAHHS KOIITIB Ta PO3MNOPSIKECHHS HUMHU
TOIIIO.

HenoBuomniTHS oco0a, TakUM YUHOM, NMOBHHHA MAaTH BiANOBITHHNA CTYIiHb PO3YMOBOI,
MOPAJIBHOI 1 TICMXOJIOTIYHOI 3pUIOCTI Ta CBIIOMOCTI, 5K 3a0€31eUyr0Th 11 3AaTHICTh CAMOCTIHHO
chopMyBaTH CBO€ BOJICBUSBICHHS M0N0 3IACHEHHS HAICKHUX 1 MpaB Ta MOKJIAJCHUX
000B’SI3KIB.

TakuM 4YMHOM, MO>XHA 3pPOOWTH BUCHOBOK, IO JUISl HaJaHHA OCOOI MOBHOI IUBLIBHOI
J€3/1aTHOCTI HEJIOCTATHHO BCTAHOBUTH TUIBKH 3a3HaveHi y cT. 35 LK Ykpainu daktu, ocKinbku
MpeIMET JIOKa3yBaHHS y IIUX CIPaBaxX CTAHOBIIATH TaKOXK (DAKTH, K CBIMYATH PO HASIBHICTH Y
HETIOBHOJIITHROI 0COOM BOJIi, PIBHS 3pULIOCTI Ta CBIAOMOCTI, JAOCTaTHIX I 3MIMCHEHHS Iii,
CTIPSIMOBaHMX Ha HAOYTTs IMBUIFHUX TpaB i 00OB’s3KiB, Ta MpO ii 3MaTHICTh YCBiIOMITIOBATH
HACJIIJIKH IUX JIil Ta HECTU CaMOCTIHHY BiAMOBIJANbHICTD.

3a pesyibTaTaMu PO3TIISAAY CIPABU CYJ YXBAIIOE DIIICHHS, SIKUM 3aJI0BOJIBHSE 200
BIJIXHJISI€ BUMOTY 3asiBHUKA MPO HAaJaHHS oMY MOBHOI UBLIBHOI fie3naTHOCTI. Cii BIAMITUTH,
110 BiZ]MOBA CyJy Y HaJlaHHI MOBHOI IMBUILHOI JI€31aTHOCTI HE € MEPEHIKO/I00 [T IOBTOPHOTO
3BEpHEHHSI /0 CyAy 3 TakOl BHUMOIOK uepe3 IMEeBHUIl MPOMIKOK dYacy, OCKUIbKH He
BUKJIIOYA€ThCS 3MiHa 00cTaBuH [7, €. 112-113].

AHani3yrouu micTaBu HagaHHS (i3u4Hiil 0co0l MOBHOI IIUBUIBHOI A1€31aTHOCTI, MOKHA
MPOCIIJKYBAaTH, HIO0 3aKOHOM YITKO HE BH3HAYEHO BHIIAJKH, KOJIM o0coba Moxke OyTu
«EMaHCHUIIOBaHa» BHACIIJOK MPUIMHEHHS 0AThKIBCHKUX IPaB [0 BUXOBAHHIO HEMOBHOIITHHOTO.
[Tpu mo36aBiieHH] 6aTHKIBCHKHX IPaB 3B 30K MK JUTHHOIO 1 i1 OaThKaMU NPUITUHIETHCS 1 MIXK
HUMH BUHUKAa€ MPaBOBUIA KOHQUIIKT (crip mpo npaso). Bitomo, 110 y Takux BUMAgKax CIpaBU HE
MOXXYTh PO3TJISAATACH B OKPEMOMY IPOBA/KEHHI, TOMY 3aKOHOIABEIb BIJIHOCHTH PO3TJISI
TaKUX CHpaB Mpo Mo30aBieHHs 0aTbKIBCHKUX MpaB JI0 MO30BHOr0 mpoBajkeHHd [1, c. 62]. Ane
HaBITh y IIbOMY BHUIMAJIKy Ha Hally 1yMKY, IOBHY LIMBUIbHY JA1€3/1aTHICTh MOTPiOHO 30€pertu 3a
HEMOBHOJITHHOIO 0CO0010.

Hanana ¢izuuniit 0co0i uBiUIBHA A1€30aTHICTD MOMIMPIOETHCS HA YCi HUBUIBHI MpaBa Ta
000B’si3ku. Lle mosoxkeHHs CliJl pO3yMITH TaKUM YMHOM, 110 €MAHCHIIOBAHUI HETOBHOJITHIH,
skoMy OylI0 HaJaHO TMOBHY IUBIIBHY AI€3[AaTHICTh, MAa€ TaKUW CaMHil CTaTyC B IMBUIHBHHX
BIJIHOCHHAX, SIK 1 0c00a, 10 Ha0yJa MOBHY J1€3aTHICTh BHACIIJIOK JOCATHEHHS OBHOJITTS abo
yKJIaJIeHHS TUTI00Y.

[Tpu npomMy HEOOX1HO 3BEPHYTH yBary Ha Te, 110 oco0a, ska HalyJja MOBHOI LIMBUIBHOT
Ji€37aTHOCTI, 30epirae craryc HeMmoBHOMITHROI ocoOu. llel ¢dakT meBHOIO Mipol 00yMOBIIOE
o0csar HagaHoi 0co01 Ji€3AaTHOCTI, TOMY III0 HETIOBHOJITHS 0co0a HE MOKe HaOyBaTH MpaB, SKi
BIJIMOBIAHO J0 3aKOHY IMOB’53aHi 3 TOCSTHEHHSM TEBHOTO BiKy. Tak, HEMOBHOMITHS 0co0a, siKa
Ha0ysla TOBHOI NMBIIBHOI [I€3aTHOCTI, HE MOXe OyTH YCHHOBIIOBa4Ye€M, OMIKyYHOM abo
MIKTYBaJbHUKOM, JOOPOBUIEHUM NpEACTaBHUKOM Yy cyai [7, €. 113].

Hananus HemoBHOMITHIH 0c001 TOBHOT IMBUIBHOI [I€3IATHOCTI Ma€ HE3BOPOTHHM
xapaktep. [ToBHa HUBIIbHA J1i€37aTHICTH 30€pira€ThCs y BUMAJKY, KOJU MPUITMHUIN ICHYBaTH
oOcTaBUHHU, 32 SKHX BOHa Oyla HajaHa, TOOTO y pa3l IPUIMHEHHS 100y, TPYJOBOIO TOTOBOPY
a00 TiAMPUEMHUIIBKOT NiSITBHOCTI.

3aKOHOM HE BpETyJbOBaHE MUTAHHS BIIHOCHO TOTO, Y JIi€ 3a3HAYCHE MPABHIIO y pasi
HaJaHHS TOBHOI IMBLIBHOI 1€3JaTHOCTI HEMOBHONITHIM 0cC00i, fKka 3ampcaHa MaTip’io abo
0aTbKOM JIUTUHH, SKIO, HANIPHUKIAJ, 3aruc Oyne aHyiapoBaHO. OTKe, MOIUIBHUM € MOIIHPUTH
MPaBOBY [iI0 3arajbHOr0 TpaBHWia MIOJO HE3BOPOTHOCTI HAJAHHS TIOBHOI IHBUIBHOT
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JII€3MaTHOCTI 1 HA BWMAJAKW 11 HaJaHHS HEMOBHONITHIA 0c00i, sKa 3amudcaHa MaTip’to abo
OatbkoM auTHHH [7, C. 114].

Bucnoeku. O1xe, Ha MiACTaBl BUKJIAJICHOTO MOKHA CTBEPKYBATH, 1110 y JIaHIi KaTeropii
CIpaB MK OKPEeMHUM Ta MDXK IMO30BHMM IIPOBA/DKEHHSMH ICHYE IE€BHA MEXa, aje y JeSKHUX
BHITaJIKaX BOHA MOJKE 1 30BCIM 3HHMKATH. 3aKOHOJABCTBOM YKpaiHU 1 JOCI HE BU3HAYEHO YCIX
BUIAJIKIB eMaHcuIalii (pi3uaHOT 0COOM Ta YiTKO HE BPETYJIHOBAHO Ta HE JOCIIIHKEHO TIPOoOIeMH,
SKI BUHUKAIOTh MPU HAOYTTI HEMOBHOJITHIM TOBHOI ITUBUILHOI Ji€3/1aTHOCTI. Y3arajabHUBIIN
BUIIICHABE/ICHI MPOOJIeMH, MOXHa 3pOOMTH BHCHOBOK, IO JJs TOro ImM0o0 iX po3B’s3arw,
3aKOHOJIaBeIlb 3000B’S3aHUN TEPETJSHYTH HOPMU ILHUBUIHPHOTO Ta IHMBUIHBHO-TIPOIECYATLHOTO
mpaBa, 30KpeMa Ti, sIKi PEryIIOIOTh MUTAHHS HaJaHHS HEMOBHOJITHIM 0c001 TOBHOI MHUBUILHOT
€31aTHOCTI.

Ha namy nymky, mouisbHO Oyio O 3MEHIIMTH BIiK 3 SIKOTO HETOBHOJITHS 0co0a MOXKe
HaOyBaTU MOBHOI LMBUIBHOI Ai€3AaTHOCTI, 3 16-piuHoro Biky A0 14-piunoro Biky. IloTpiGHO
TaKOX JIO3BOJIMTH IIOJaBaTH 3asBY PO HAJAaHHS HEMOBHOJITHIM 0CO0I IMOBHOI MHBUIBHOT
nie3naTHocTi BignmoBimHo a0 cT. 242 HIIK Vkpainu 3 14-piuHoro BiKy, IO BigmoBiAaTuMe 1
[IUBITLHOMY 3aKOHO/IaBCTBY.

Tinbky BIOCKOHANIEHHS CYYaCHOTO ILMBUIBHOTO 3aKOHOJABCTBA JI03BOJIUTH CTBOPUTH
HEOOXITHMI MeXaHi3M 3aXMCTy INpaB HEMOBHONITHIX 0Ci0, SKi BUABHIM OaKaHHS OTPUMATH
MOBHY IIUBIJIBHY J1€3aTHICTD.
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Kykesuu U. B., Benpuik IO. H. IIpo6aemul cyoedno2o paccmompeHus parxcoanckKux
0ejl 0 npedocmagieHuU Heco8ePUIEHHOIEMHEMY TUY
NOJIHOUL 2PAXHCOAHCKOU OeecnocodHocmu

B cmamve ananuzupyemcs npobnema cyoebHo2o paccmompenus 2parcoancKux 0ei o
npedoCmagienu Heco8epUIeHHONIeMHeM) JuYy NOJIHOU 2PANCOAHCKOU  0eecnocoOHOCmU.
Ocywecmenen ananusz 2panicoOaHCKo20 U 2padcOanCKO-NpoYeccyanbHo20 3aKOHO00amenbCmed
Yrpaunelr. Hccredosanvl ochosnvie npodiemvl npedocmagienus Heco8epuleHHONemMHeMY TULYY
NOJHOU 2PANCOAHCKOU 0eeCnocoOOHOCIU U OAHbl PEKOMEHOAYUU NO PeuleHuio Smux npooiem.

Knrwueesoie cuosa: aMancunayus, cyoebHoe pazoupamenbcmaeo,
HecosepuleHHONemHULL, OP2aHbl ONeKU U NONeYUmenbCmad, 0eecnocobHOCmb, NPeoCcmagumerbs.

Zhukevych 1. V., Vepryk Y. I. Issues of civil court trials on granting minors full
capacity to act

The article deals with the problem of court trial of civil cases on granting minors full
capacity to act. Analysis of the Ukrainian civil legislation and the legislation of civil procedure
is conducted. Main problems of granting minors capacity to act are researched and
recommendations to solve these issues are provided.

Key words: emancipation, court trial, minor, guardianship agencies, capacity,
representative.
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