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3Bapu4 Poman BacuiboBuy,
KaHOuoam 1opuouyHUXx Hayk, 0oyenm, 0eKan pUOUIHo20 Paxyivmenmy
1IBH3 Vnisepcumemy Kopons /lanuna

MPOLIEC ®OPMYBAHHS TA PEAJII3ALIL PET'YJIATUBHOI ®YHKIIIT
KAHITAJTICTUYHOI'O ITIPABA

Y cmammi posenamymo ocobnusocmi pecynamusHnoi QyuKyii xanimanicmuynozo muny npasa.
Jlocniosceno oCcHOBHI emanu CMAHOBNEHHs KANIMANICIMUYHO20 NPAasa ma e8onoyilo 1020 pe2yiamueHol
@yuxyii. [logeoeno, wo ocobaugicmio xanimanicmuunozo npaga Oyio uimke 3a0e3nedents pecyismueHoi
cmamuunoi  @yukyii npasa, saxa 0OYIa NOKIUKAHA GNAUHYMU HA CYCHITbHI  GIOHOCUHU  WISIXOM
be3nocepedHb020 3aKpinients ix cmany 8 Hopmax npasa. Tobmo, 6i00ysascsa 360pomuill npoyec 6NAUBY
CYCRinbcmea Ha npoyec Npasomeopenus. Buszmaueno 3micm ma poib  pecyramueHoi  QyHKyii
KanimanicmuuHo2o npasa 6 MexXawizmi 3aKpinieHHs Hnpasosoco CmMamycy ocobu ma npasosoo
Pe2YNI0BAHHS CYCRINbHUX 8I0HOCUH MO20YACHO20 Nepioody.

Kntouosi cnosa: munonocizayisi npaga, Kanimajuicmuune Hnpdeo, pe2yiamueHa (QYHKYis npasd,
oeparcasa KanimaiicmuiHo20 muny.

Ilocmanoeéka npoonemu. Buxonmsunm i3 QopMamiiHOTO MiAXOAY JO THITONOTI3AMii TpaBa,
KaIliTATICTUYHE MPaBO € HACTYMHHUKOM (eoaai3My, OCKUIbKM Hece Ha cobi HaaOyIoBY €KOHOMidHOT
CKJIQJIOBOI, IO Tepeadayae eKCIuTyartallito JIIoauHu. ToMy, Take MOHSATTS HE BIIIOBIIA€ JIHCHOCTI,
OCKLUITBKH KamiTaicTH4IHI BimHOCHHU chopmyBanucs y XIX cr., a ¢eomanizm nepecTaB icHyBaTH Ha MEXi
XV-XVI cr. Ilpn upoMy HaBiTh AJS €BPONECHCHKUX AEpKaB IIi MPOLECH BiAOYBaIHCS 1O Pi3HOMY.
OcraTo4yHO KamiTanmi3M, SK HOBa TMpaBoBa (opMallisi yTBEPAUBCS TUIBKH TOMI, KOJH PEryJIOBaHHS
(hiHaHCOBOI 1 EKOHOMIYHOI c(hepr OTpUMaso CBOE IPAaBOBE OOTPYHTYBaHHS.

Ananiz ocmannix 0ocnioxcens i nyonixauyii. ITomixx 6araTb0X BUSHUX, SIKi 3pOOHIH BATOMUIA BHECOK
B JOCHIIKEHHS CHCTEMH KaIliTATICTUYHOIO THIy mpaBa HeoOximHo BigmitutH C. AJekceesa,
I'.JIx. bepmana, M. becenkina, JI. BonocaroBy, K. Ciranosa, C. XaHTIiHTTOHA Ta iHIINX, OCHOBHI HAYKOBI
IpaLi SIKUX CTAIH HAyKOBO-TEOPETUYHUM Ta NPAKTUYHUM MIATPYHTSIM JAHOTO AOCIIIKEHHS.

Ilocmanoexa 3agédanns. MeTor JOCIIDKEHHS € €BOJIOIIS, 3MICT Ta OCOOJNMBOCTI peaizarii
perynsTuBHOI (QYHKIIIi KamiTaJiCTHYHOrO THITY ITPaBa.

Buxnao ocnoenozo mamepiany oocnioycenns. OopMyBaHHS KaIliTATICTHYHOTO TpaBa i JepiKaBu
MaJIO Y CBOill OCHOBI, Ha HAIlly TyMKY, BaXJIUBY i7IeOJIOTiYHY cKianoBy. [IpuuuHoro 1ioro Oyio te, mo y
€Bpomi, 3okpema Awxrmii, [omnmannii Ta @panunii, ae BiAOYyJIHCS PEBOJIONINHHI MEPETBOPECHHS,
KaImTaTiCTUYHI BiTHOCUHU CTaJK 00’ €KTOM YBaru IMMPOKKUX BEPCTB CyCcHiIbcTBa. KamiTami3m, K CBITOTIIS
1 MpaBOBa CHUCTEMa YTBEPAMBCS TUTHKH TOJi, KOJH TEPECiYHi TPOMaJTHU 3p03yMLUTH HOTO e(heKTUBHICTb.
[TiaTBepHKEHHSIM ILOTO MOXYTh CIYT'YBaTH CJI0Ba pociicekoro gocnigauka K.E. Ciranosa, mo «mpaso B
CTPOTOMY CEHCi IIbOTO CJIOBA — YHCTO 3aXiJIHOEBPOIEHCHKE SBHILE, ¥ BCAKOMY pa3i, B MOMEHT HOTO
CTaHOBJICHHS» [7, C. 24].

Buxopstuu 3 1b0T0, JOIIBHO 31IHCHUTH KOPOTKY PETPOCIIEKTUBY 1 XapaKTEPUCTHKY OCHOBHHUX €TaIliB
PO3BHUTKY KaIliTAICTHYHOTO MIPaBa Ta JiepKaBH. B cydyacHiil Halll MPUHHATO BUIUIATH TPU KJIACHYHI €Tanu
CTaHOBJICHHI PO3BHUTKY KalliTaJIiCTUYHOTO IIpaBa, KOXEH 3 SKHX XapaKTepU3yBaBCS PO3BUTKOM
cnenudiuHnx QyHKIIH paBa.

[Nepmmii eTam — etan CTaHOBJICHHS KamiTadicTUYHOrO mpaBa. Po3mouascs 3 Benukoi ¢paHiy3pkol
pesomontii king XVII cr. i TpuBaB mo kinms XIX cr. XapakTepHOI PHUCOI0 IHOTO mepioxy Oyio
(hopMyBaHHS HOBHX MEXaHi3MiB pETyJIOBaHHA COLIaJbHHUX BIAHOCHH Ta (OpM opraizamii aepkaBH.
AXTUBHHH TIpoIieC MOJITHYHHUX 1 MPaBOBHX pedopM y €BpONEHCHKHX JepiKaBax, IO 3A1HCHIOBAINCS
NUISIXOM MPUHAHSITTS KOHCTUTYIIH Ta KOHCTUTYIIHHHUX aKTiB, MaB CBOIM HACIiJIKOM YTBEP/XKEHHS TaKHUX
MPaBOBHUX 1HCTUTYLIH, SIK AEMOKpATis, MapjiaMeHTapu3M, 3aKOHHIcTh. OHOYAaCHO, JepkaBa 3a0e3neyuma
e(eKTHBHI MeXaHI3MH YTBEPJDKCHHS TPUBATHOI BIACHOCTI, a COIiajbHI NPOTUCTOSHHSA (KiIacoBa
00poTh0a) He HAaOysIa PO3BUTKY.

22

© 3Bapuu P. B., 2018



ISSN 2078-6670. Haykoeo-iHghopmauiliHuli eicHuk leaHo-®PpaHKiecbKk020 yHieepcumemy npasa
imeni Kopons JaHnuna MNanuybkozo: XypHan. Cepis lpaeo. Ne5(17), 2018.

OCHOBHUI 3MICT PETryISTHBHOI (DYHKIIIT ITpaBa JaHOTO €TaIy MOJIATaB Y PETYITIOBaHHI MiKKIACOBHX
BiJHOCHH. 3 ONIAAy Ha Te, IO HOBI cowianbHi mpomapku (OypiKyasis Ta mposierapiaT) TiJIbKH
(hopMyBaucs, BiTHOCHHU Mi>K HUIMH BU3HAYAJIVICS B paMKax 3a0e3MeYeHHS IIpaBa BIIACHOCTI Ha PyXOME Ta
HEpyXoMe MaiHO, a TaKOX 3aco0m BUPOOHMITBA. Tako, 3 PO3BUTKOM OaHKIBCHKOI CHCTEMH, 3POCTAE
BIUIMB peryysaTHBHOI QyHKII1 Ha (iHAaHCOBI Ta MaifHOBI omepauii, siKi OyJH, SK IHAWUBIAYyaTbHUMH, TaK i
MiKIepKaBHUMHU. IcCHyBaHHS OaHKIBCBKOI CHCTEMH BEJIO IO PO3BUTKY MPOLIEAYPH KPEAUTYBaHHS, 1110 BEIIO
3a c00010 AuBepCcUdiKaIliio peryaITHBHOI (DYHKIIIT mpaBa.

Hpyruii eran TpuaB 3 KiHOs XIX — mepuriii monoBuHi XX cr. B meit wac chopmysanucs, s
TO3UTUBHI, TaK 1 HEraTUBHI PUCH KamiTAIiCTUYHOTO Mpasa. [0 MO3UTHBHUX PHC CHIiJ BiJHECTH Te, IO
KaImTaTicTHYHa JeprKaBa MepeTBopriiacs Ha MONITHYHANA Ta eKOHOMIYHHNA 1HCTHTYT, a MIPUHHATI 3aKOHU
PO3pOoOISIIHCS BiIMTOBIAHO 10 HOBUX YMOB. HeratuBoMm 0yio hopMyBaHHS MOHOIIONICTUYHHUX 00’ € THAHD,
0 3ai71s JIOOIFOBaHHS BJIACHUX GKOHOMIYHHMX IHTEpECIB BILUTUBAIM Ha JepxaBy 1 3akoHozaBIliB. lle B
KIHIIEBOMY BUTAJAKY TPU3BEIH IO COMLIaJbHHUX MOTPSCIHb Ta €KOHOMIYHMX Kpu3. lIpu mpomy, Kpu30Bi
SIBUIIA BUSABHITUCS Halle(peKTUBHIIIAMHU B KOHTEKCTI TpaHCchOpMaIlii mpaBa Ta HOTo peryisITHBHOT (PyHKIIII.
PerynartuBHa ¢yHKUis, SK 1 Ha TONEPEAHBOMY €Tami CIOPSIMOBaHA Ha PETYJIIOBAHHA CYCIUIBHHX
(MDKKIIaCOBHX BIIHOCHH), a TAKOX BIIOPSAKYBAaHHS MaifHOBHX MPaB KOPIIOpAMLiid Ta OKPEMHX TPOMaJsIH.

Tperiii etan KamiTaTiCTHYHOTO MpaBa i AepkaBu po3nodascs y 1930-Ti poku 1 TpUBae 1Mo CydacHHM
neHb. Xoua, Ha Mexi 1980-1990-x pokiB mouano QopmyBaTHCs cydacHe MpaBo, fAKe € Oe3MmocepenHiM
HacIiIKoM KamitanictauHoro. [louatkom mporo mepiony BBaxaroTh «HoBuit kype» ®. Pyssenbra, sikuit
MPOJEMOHCTPYBaB, 110 AEpKaBa 1 MPaBO MAaIOTh BUCTYNATH OCHOBHHUMHU DPETYJIATOPAaMH CYCHIJIBHHX 1
eKOHOMIYHUX BigHOCHH [6]. [loganmpimoMmy po3BUTKY KammiTaJiCTHYHUX AEpiKaB 1 MpaBa CHpHUsiia HAYKOBO-
TEXHIYHA PEBOJIIOLIIS.

Cama JieprkaBa CTae IEMOKPAaTUYHORO, a 11 QyHKIIIT BUTIKAIOTh 13 MOTPeO CycmiibeTBa. PerynsaTueHa
(yHKIIis TpaBa MposBIsIacd y BU3HAYSHHI YiTKUX MEXaHi3MiB 3a0e3neueH s IUIaHyBaHHsI, KPEAUTYyBaHHS
Ta Mpasa BJIACHOCTI Ha 3acO0M BUPOOHUIITBA.

Ha tpethomy, 3aBepiiais-HOMY €Tami PO3BUTKY, KaIliTAiCTHYHE MPABO HAMAraeThCsl 3HAUTH OanaHC
MIX HaBKOJIAIITHIM CepeAOBHUIIEM (TIPUPOIOI0) Ta JIOJICEKUMH roTpedamu. Lle Beme no 3miHM GyHKIIH, i
Ha TepIlIe MICIe BUHOCUTBCS PEryNIIOBaHHS HAPOAOBIAAJS, COLIAIbHOI MIATPUMKH HACEJICHHS, a TAKOX
OXOpOHAa HAaBKOJIMIIHBOTO CEPEJOBUINA, CKOJNOTiYHa Oe3rneka. Barome micie y KamiTagicTHYHOMY TMpaBi
XX cT. 3aiiMaio peryatoBaHHS MDKHAPOJIHUAX B3a€MUH, 10 OyI10 00yMOBIEHO (DYHKI[IOHYBaHHIM I[LIOTO
Py MDKAEp)KaBHHUX IHCTHUTYIIH, a TAKOXK ITEPETBOPEHHS JIEP)KaB Ha OKPEMHX CyO’€KTIB MPaBOBiTHOCHH
y MeXKax II00aJbHUX MOJITHYHUX, COI[IAIBHUX T4 EKOHOMIYHUX MPOIICCIB.

TakuM YMHOM, BU3HAUYCHI €TalmM PO3BUTKY KaIliTAIICTUYHOTO TIpaBa Ta JEpXKaBH HE MaloTh
JIOTMAaTUYHOTO XapaKTepy, BOHU BiJOOPaXKAlOTh 3arajbHi TEHJEHINI €BONIONII NPaBOBIIHOCWH Ta
CBITOTJISIY HACEJCHHsI, IO 3MIHIOBAJIMCSA B yMOBax 3MIiHM KaIliTaJliCTUYHUX BigHOCHH. [IpuHarigHo
JIOIJILHO 3ayBa)XKWUTH, IO TPABOBI CJIEMEHTH, SIKI MPUHHATO BIJHOCHUTH JO KaIliTAJICTUYHOIO IMpaBa
MOSIBIISIFOTHCS 11IE B €1I0XY CEPEIHbOBIUYS, ajle BOHU HE MaJIU TI00aJIbHOTO XapakTepy Ta He BIUIMBAJIM Ha
TOTOYACHI IPaBOBITHOCHHH.

PoskpuBatoun mporec peamizamii perynsTHBHOI (YHKIIi Yy KamiTaliCTUYHOMY IIpaBi, IOUIIBHO
3BEpHYTH yBary Ha IPOLEC 3aKPiIUIEHHs 1 3MiHH IPAaBOBOT'O CTaTyCy O0COOM, IO MaJlo HE TUIbKH IPaBOBUMN
YU COI[iaIbHAN, a ¥ €KOHOMIUHWH 3MicT. J[isi KamiTajmicTHYHOrO TpaBa y MOMEHT Horo (opmyBaHHS
MaHOBHH IICH3 TPOMaJSIH CTaB OCHOBHUM MIpWJIOM iX MPaBOJi€3aTHOCTI. Biiblie Toro, eKOHOMiuHa
(kamiTamicTUYHA) CKJIaJ0Ba CTajla 3MICTOM pETYISTHBHUX IPABOBIIHOCHH, OCKUIBKH 110 HOBOMY
BiJI0OYBaBCs MPOIIEC MPABOBOTO 3aKPIIICHHS CTaTyCy IOPUANYHIX 0Ci0 1 BIUTMBY Jep>KaBH Ha IIeil mporiec.
3 MOSBOIO NMPHUBATHOI BJIACHOCTI, SIK (JOPMHU BiZOKpEMIIEHHS BIACHOCTI OCOOM, BiJl BIACHOCTI JEpiKaBH,
KalliTATIICTUYHE TPaBoO 1 JiepKaBa BCTYNWIM Yy HOBHUH THIl TIPABOBITHOCHH, SIKI TapaHTyBaJIM piBHI
BIJTHOCHHH MiX CYCIUJIBCTBOM 1 AepaBoro. OCTaHHS [ovyasa BTpayaTy CBill IPaBOBHM AUKTAT 1 mo30yacs
LJIOTO PsIly PErYIATUBHUX MexaHi3MiB. OHaK ueil mpouec OyB JOBrOTPUBAINM, @ OKPEMi HOTO CKIIa10Bi
MU MOXEMO cIocTepiratd i B Hamii jaHi. [I[pHYMHOI0 1[BOTO € Te, 10 PHUHKOBI BiJJHOCHHU 1 PUHKOBA
€KOHOMIKa, SK CKIIQJoBa KamiTami3aimii BUPOOHHIITBA, BUCTYNAIOTh OCHOBHHM DETYJISITOPOM PO3BHTKY
nepxaBu y XXI cT. 1 MaroTh OJBIHNI BITMB Ha B3a€EMO3B’SI30K JIEPKaBH 1 CYCIIILCTBA. 3 0OJHOTO OOKY,
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Jep’kaBa 3a YMOB PHHKOBOI €KOHOMIKH BTPAda€ CTATyC PETYIATOpa CYCHIIPHUX BITHOCHH, a 3 1HIIIOTO —
caMme CyCHIJIbCTBO MOKJIaJa€e YCIO MPaBOBY BiJMOBIAaIbHICTE 32 JOTPUMAHHS PABOBITHOCHH Ha JIepKaBy.

Juis Toro, mo0 3po3yMiTH CyTh KaIliTATICTUYHOTO TpaBa i MeXi peaizamii B HhbOMY PeryJISTUBHOL
(yHKIIT JOITBHO BU3HAYMTH HOTO BIAMIHHICT Bin (eomanizmy Ta comiamizmy. bimeime toro, mis
€BPOTEHCHKOIO TpaBa, Ake (opMyBanocs, sK KamiTadicTHyHe, Oynu BiacTuBi cnenu¢iyai (opmu
MPaBOBOTO PETYIIOBAHHS, SIKi 3aM03WYyBANMCS U IHIIUMH LUBLTI3alisIMH 1 HMPAaBOBUMH CHCTEMaMHU.
Takumu IPaBOBHMH DETYJIITOpaMH BJIAaCTUBUMM BHKIIIOYHO €BpOICiicbkoMy mpaBy Oyiau cBoboxa
0cOo0OHUCTOCTI, 1 BIMOBIAHO OKPEMHUH CTATyC IOPUIUIHOI OCOOH, @ TAKOXK MPUMAT CYCIIILCTBA, SIK OCHOBH
po3BUTKY AeprkaBu. CaMe eBponechKui IIOANHOLEHTPU3M Y NIPaBi IPU3BiB 10 BUTBOPEHHS crieudivyHOl
MOJIeTIi TIPaBOBITHOCHH, Y SIKUX OCOOJHBO HITKO MPOSBISUIACS PErynsaTuBHA (QYHKINSA. 3MICT OCTaHHBOT
€BOITIOIIOHYBAaB y TIOPIBHAHHI 3 ()e01ami3MOM Ta aHTHYHICTIO, 1 30CEPEIUB yBary Ha BU3HAYEHHI CTYICHS
B3a€MOJI1 IepKaBH, CyCIiJIbCTBA Ta OKPEMOT OCOOH.

Juig  KamiTamicTHYHOTO TIpaBa TpPaguIliiHAM Oyia TakoX I1JeHHO-I[IHHICHA CKJIaJoBa, fAKa
NepeTBOPIOBaJIa IPaBoO Ha CTAHAAPT, [0 SIKOT0 IparHyiu iHmi nepxasu. Ilpu 1poMy eBpomneiicbke npaso,
SIK KaIliTATICTUYHE HE € €IMHUM, TUM OUIbIIe BOHO He OyJio eMHUM B enoxy HoBoro vacy, ajie maio
CIUIBHI TIXOTU IO PO3B’sI3aHHS OCHOBHUX MPO0JIeM Ta 3a0e3NeueHHS MPaBOBOTO CTaTycy ocoou. MoxHa
MIPUITYCTUTH, IO TPABOBUI JIFOAMHOIIEHTPU3M €BPOMEHCHKOTO 1 BIAMOBIAHO KAaIiTaJiCTHYHOTO IpaBa
MOB'SI3aHUI 13 MOMiHYBaHHSAM y €Bpori XxpucTusHCTBa. OCTaHHE BiAMOBUBIINCH Bif[ JOTMaTH3MY
MEPETBOPHIIO JIFOJJUHY B OCHOBHOTO 00’€KTa CBITOTJISTHUX BiJIHOCHH, i TPaBOBIIHOCHHH CTaTd OKPEMOIO
CKJIaJIOBOIO YaCTHHOIO IIbOTO IIPOLIECY.

Ha namry mymky, peamizariiro peryissTUBHOI QYHKII{ B KM TATICTHYHOMY ITpaBi MOKHA PO3TIISIIATH B
KUTBKOX MPUTAMaHHUX HOMY acleKTax:

- YiTKe BUOKPEMJICHHS 3aKOHOJaBY01, BAKOHABYOI Ta CYA0BOI T'iJIOK BJIAJIX 1 BIJTIOBITHUX MIPABOBUX
MEXaHi3MiB PeTyIOBaHHS iX CYBEpEHITETY Ta B3aEMOKOHTPOJIIO. [Ipr IboMy OMITEHO OKPEMO PO3TISAATH
3aCTOCYBaHHS PETyJIsSTHBHOI PYHKIIT B MpOLieCci BU3HAYCHHS MPABOBOTO CTATyCy MapliaMeHTy Ta ypsdy, a
TaKOX CYJOBOI T'JIKU BIIAJIH;

- 3aKpiIIeHHS KIACHYHUX COIiabHIX CBOOO — cBOOO/AA Ci10Ba, 300piB, JyMKH Ta iH.;

- perymoBaHHS MaliHOBUX MPUBATHHX Ta IyOJIIYHMUX IIPaB, SKi B yMOBaX PO3BUTKY KaIiTAICTHYHUX
BiTHOCHH BU3HAUYAJIM BEKTOP PO3BUTKY JCPKaBH Ta MPaBa;

- (opMyBaHHS IHCTUTYTY IPUBATHOI BIIACHOCTI, 5IKa YiTKO BUOKpPEMHJIa HEOOXiTHICTh PETYIIIOBAHHS
MIPaBOBOI'0 CTaTyCy 0coOH i il MaiiHa, a B yMOBaX MOHOIONICTUYHOTO KaliTalli3My — KOPIOPAaTUBHUX IIPaB.

Came kKamiTaliCTUYHE PO3YMIHHSA IMpaBa sIK HAHBKIMBINIOrO crocoOy (GOpMyBaHHS KHUTTS 1
CYCHUILHUX BIJIHOCHH, CTajl0 OCHOBOIO JJS YCiX Mi3HIMIMX MPaBOBHX CHUCTEM 1 MNpaBa IHIINX, HE
€BPONENCHKUX JieprKaB. [ mpukiamy, MU MOXKEMO BUSHAYUTH, 10 CKaxKiMo J1i71st Pociticbkoi immepii, X1X-
XX cT. paBo HE BUCTYIAIO0 OCHOBHUM PETYIISITOPOM, BOHO OYJIO HE3amepeyHOI HOPMOIO, sika BU3HAJaa,
a He perylioBaia npaBuiia MOBEIiIHKU 1 PO3BUTKY CYCITLIBCTBA.

Sk ciymrHO 3ayBax<yBaB 3 1boro npuBony I'. JIx. bepmaH, yci 3axiHi IpaBOBi CHCTEMH (aHTIIIHACHKA,
(paniry3pka, iTamiichKka, MOJBChKA Ta 1H.) Malld CIIIJIBHI ICTOPUYHI KOpEHi, fKi chopMyBalld HE JIHIIE
CIUIbHY TEPMIHOJIOTIO 1 METOM, & i CIUIbHI MPUHIUIIM, TOHATTS 1 iHHOCTI [2 , ¢. 515]. LlikaBo, 1o 10
€BPONENCHKUX MPABOBHUX CHCTEM, JOCIIIHUK BIIHOCHUTH 1 POCIHCHKY, aJie i3 3ayBa)XKEHHSIM, [0 TaM CXOXi
IIHHOCTI 1 MpaBoBi miaxoau copmyBanucs Tutbku y XIX cr. My He MOKeMO OJJHO3HAYHO MOTOIUTHUCH 3
TakuM (POPMYIIFOBaHHIM, OCKUIbKH imnepis PomanoBux y XIX cr. 3anuinanacs OCTaHHBOKW B SIKiH
(YHKIIIOHYBaB MOHApIINKA aOCOMIOTH3M, HEpEryJIbOBaHHW JKOJHUMH TPAaBOBUMH IpuIiucamu. HapiTh
ABCTpo-YropiirHa, BBIMIIOBIIM Yy €py KOHCTHTYLIOHadi3My, oOpajia NpPUHLIMIIOBO HOBY MOJEIb
MIPaBOBIIHOCHH, IKa IPyHTYBaNacs Ha YiTKOMY IPAaBOBOMY PETyJIIOBaHHI.

ToOTo KamiTaJiCTHYHOMY IpaBy, 30KpeMa €BPOICHCHKOMY BIIACTHBE TE, IO B HOro OCHOBI
nepeOyBaJia JII0IMHA, TacioHapHa 3a CBOIM xapakTepoM [7, c. 24]. Taka nacioHapHa JIOAMHA, 1 3pELITOO
KaIliTaJliCTUYHE TIpaBo chOpMyBaJHcs B €roXy BiapokeHHs, KoM BUHUKIIN YiTKI MEPKaHTHWIIbHI BUMOTH
JUISL CBOTO iICHYBaHHsI, a BIAMOBIIHO MMOCTaja notpeda y 4iTKOMY MPaBOBOMY PEry/IlOBaHHI BiTHOCHH, 110
MaJId B OCHOBI MaiHO, BIIACHICTb Ta iHIIi peui. EBoumoltis i mporpec mpu3Beiy He TUILKH JI0 BIOCKOHAJICHHS
npolecy BUPOOHMLTBA, BOHH CTBOPHIIM NEPEAYMOBH JJIsl YiTKOTO BHOKPEMIJICHHS IOPUIAMYHHX OCi0, SK
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OKpeMoOi Kareropii B CHCTeMi TIPaBOBITHOCHH. PerymoBaHHS cTarycy IOPUANYHHUX OCI0 JuId
KaIliTATICTUYHOTO MPaBa, CTaJIO KIIOYOBUM 1 HE BTPATHJIIO CBOET Bard 1Mo ChOTOHIIIHIN ACHb.

OcCoO0IHBICTIO KaIiTATICTUYHOTO TpaBa Oyio 4iTKe 3a0e3MeYeHHs PeryasaTHBHOI CTATUYHOT (PYHKIIIT
mpaBa, sika OyJia MOKJIMKaHa BIUIMHYTH Ha CYCIIIbHI BITHOCHHU MUIIXOM 0€3MMOCepeHhOr0 3aKpirieHHs
ix crany B HopMmax mpaBa. ToOrTo, BinOyBaBcs 3BOPOTHIH MpoOIeC BIUIMBY CYCHiJIbCTBA Ha TMPOILIEC
MPaBOTBOPEHHS.

CBimueHHSIM IFOTO MOXYTh CIYT'yBaTH Tacia Bemnkoi (paHITy3pK0i peBoOOIil — piBHICT, CBOOO/IA,
OpatepctBo. ToOTO, piBHICT, BUMaranacsi came mpaBoBa, TaKk caMmo sIK 1 cBoboza mepeadadana cBOOOaY
NpaBoBOi Jii. Y 1ux BUMorax OyJja i Baroma MartepianbHa CKIalo0Ba, IO 1 IepeTBOPHIIa HOBE €BPOTICHCHKE
MPaBo y KaImiTaJiCTHIHe.

Opnak, HaAMIPHUH JTFOMHOIIEHTPHU3M, 0 c(hOpMyBaBCS MaB i HETATHBHI HACIIIKH OCKIJIBKY MPU3BIB
JI0 eK3HUCTECHLIAIICTCHKOro po3yMiHHA mpaBa. A.LJIynpKuid, ZOCHiIKYIHOUM 3MiCT Cy4acHOi HpaBOBOI
i71e0JI0ril, po3risaac eK3UCTEHIaNI3M, K «ITPOTHUCTABIIEHHS CIPAaBXHBOTO ICHYBaHHSA OCOOHM Ta OCOOH SIK
cy0’exTa mpaBoBigHOCHHE» [5, c. 11]. MH miJIkoM MOTOMKYyeEMOCS i3 JaHUM (POPMYIIOBAHHSIM, OCKITBKH
eK3MCTeHLIai3M (JOpMYBaABCS pa3oM i3 KamiTaliCTUYHUM MIPaBOM, OCKIJIBKM caMe MaifHOBa Ta (iHaHCOBa
HE3aJIeKHICTh 0co0M (hopMyBana MEpPeKOHaHHS Y HEOOXiJHOCTI MpaBOBOI HE3aJIEKHOCTI. 3aciIyroro
€BPOMNENCHKOTO MpaBa B IbOMY KOHTEKCTI CTall0 YHUKHEHHS HEPEeryIbOBaHOCTI MPABOBITHOCHH 1 9iTKOTO
BHU3HAYEHHS MTPABOII€3AATHOCTI KOHKPETHOT 0OCOOH Y CYCITiIBCTBI.

L1 HopMa 30eperiacst 0 ChOTOAHIIIHINA JEHb Y BHTIISAI KaTeropii pO3yMHOCTi B IPUBaTHONPABOBY
perymoBasrHi [3]. ToOTo, Bit0OyBaeThCS BCTAHOBICHHS UBUTLHUM 3aKOHOJITABCTBOM HOPM TIOBEIIHKH IS
Cy0’€KTiB, II0 3HAXOATHCS B MEKaX YHUKHEHHS 3JI0BKMBAHb CBOIMH CYO’ €KTUBHUMH T'POMASTHCHKIMHI
MpaBaMH 1 CHIBCTaBJISIFOTH CBOI Aii 3 IIAMHU UBLIEHO-TIPABOBUX MOJIEIIEH PO3BUTKY CYCHIILCTBA Ta 1HIITHX
rpoMansiH [4]. [HmuMu crnoBaMu, perynsaTHBHA (QYHKIIS KamiTaliCTUYHOTO TIpaBa BH3HAYAIOUYH
MPaBOIE3AATHICTH 0COOH, (HOPMYITIOE YiTKi ITPaBHIIa TOBEIIHKH B CYCITIIBCTBI Ta B3a€EMO/II1 3 IHIIIMMH HOTO
yuacHHKaMu. OCOOIUBO 1€ CTOCYEThCS PaBOBOI B3aeMoii. ToOTo, mocTynaT mpuBaTHOI BIACHOCTI, 1110
HaOyB YITKOTO MPaBOBOTO OOTPYHTYBaHHsI B KaMliTAJICTHYHOMY IIPaBi, He BU3HAYABCS OCHOBHUM MipHJIOM
npaBoBoi nmoBeniHku. OCHOBHY pOJIb i HaJalli BiirpaBajy iHTepEeCH Aep KaBH, CYCITIIILCTBA Ta TPOMA/ISH,
MOBEIHKA KOXKHOT'O MaJla YiTKi Mexi.

To0T0, caMe B KamiTaTiCTUYHOMY IpaBi OyB 3aKJIaJICHUA MPHUHIIUII, 110 3a0e3MeUYCHHST CKOHOMIYHOT
piBHOBaru 03Havae CTBOPEHHS TAKOTO MEXaHi3MYy, peai3allis SKOTo JO3BOJIUTH IepPKaBi 3MiHIOBATH YMOBH
3aKOHOABYOTO PETYIIOBaHHA Ti€l 4r iHIIOI chepu cycninbHuX BimHOCHH [8]. [Ipu mbomy, ponb nepkaBu
TaKOX PEryJII0ETbCS HOPMAaMU KOHCTHUTYIII, IO 1 BIAPI3HSAE KamiTaliCTHYHE NPaBo Bij (HEonaibHOro U
CKa)XIMO COIIiaTiCTUYIHOTO TIpaBa PaJiTHCHKOTo 3paska. EekTHBHICT BITUBY JIepKaBH KaIliTalliCTHYHOTO
THITy Ha IPOLIEC 3aKOHOTBOPEHHS Ta HOTO 3MiHU BiJIIIOBITHO JI0 ICHYIOUHX YMOB €(DEKTUBHHH 3 OISy Ha
Te, 10 Jiep>kaBa Jjdaiia Mpo PO3BUTOK CYCIIBCTBA 1 rpOMaJisiH, a JAepKaBHUM anapaT MepeTBOPUBCS Ha
MeXaHi3M 3a0e3neueHHs [[OTO.

Buxonsun 3 iporo, HACTYITHOIO OCOOJIHMBICTIO KaMiTAIICTHYHOTO MpaBa, sike popMyBanocs, 0yB HOTo
B32€MO3B 530K 3 COIIAJIBHOIO MOJITHKOK. OKpiM TOro, mo came KamiTaliCTHYHEe MpPaBO BILIMHYJIO Ha
PO3IOJILT MPABOBUX CiMEH Ha aHTII0-aMEPHUKAHCHKE i pPOMaHO-TepMaHChKe NPaBo, JJisi HUX OyJI0 HOPMOIO,
IO yCi TPOMAJSHU y CBOiX BUMHKAX, MiSX OPIEHTYBAJHCS Ha MPaBO, K HA IHCTPYMEHT, IO 3a0e3rneuye
HOMYy MOXIIMBICTh >KUTH Ta B3a€EMOIATH 13 cycninbecTBOM. OCOONUMBICTIO pPErymaTUBHOI (QyHKIIT
KaIliTATICTUYHOTO TpaBa OyB MOTO 1HAWBIAYaIbHUH XapaKTep, OCKIJIBKH 3 JOTIOMOTOIO MpaBa JII0ANHA He
3BepTaja yBard Ha BOJIIO POOOTOABIISL UM [TPABUTENIS, a Opi€HTYBaJlacs Ha TApaHTOBaHI MPaBOM IpaBa Ta
cBOOOIH.

@®akTUYHO KaIiTaJiCTUYHE MPAaBO PO3BUHYJIO YCIIAJKOBAHE Bl pUMIISH IIEHTPaJIbHE Miclle 3aKOHY B
CHUCTEMI TPaBOBIJHOCHH Ta JIFOACHKOro OyTTs. L{i HOpMHM MPOTHUPIYMIM HOPMaM HPUPOIHBOIO IMpaBa
CepenHboBivYs, AKi HAIUISUIM TPUBiIEHOBaHUMHE ITpaBaMU MPaBUTEN. X04a, CIIiJ] 3ayBaXUTH, 110 y X X-
XXI cT. HOpMH TPUPOAHBOTO MPaBa CTAIH OCHOBOIIOJOXHHUMH Ul KpaiH 3 KamiTaliCTUYHUM YKJIaJIoM i
BIJIMIOBI/IHO KaMiTAJICTHYHUM THUIIOM ITpaBa.

Sk ciaymrHo 3ayBaxye C. XaHTTIHTOH, ycTaJlleHe y TIepio]] a0COMOTU3MY TpaBuiio «He i moauHoto,
a mix ['ocrogoM 1 3aKOHOM», TIPOJOBXKHIIA CBOK TPAIUINIO 1 B KaMiTaTiCTHYHOMY IpaBi, OCOOJIMBO B
KOHCTUTYIIOHANI3MI. OCOONMBICTIO HOPM KAaITiTAICTUYHAX KOHCTHUTYIIN Oyia OXOpOHA IpaB JIFOJWMHHY,

25



ISSN 2078-6670. Haykoeo-iHghopmauiliHuli eicHuk leaHo-®PpaHKiecbKk020 yHieepcumemy npasea
imeni Koponsa aHnuna MNanuybkozo: XypHan. Cepis lpaeo. Ne5(17), 2018.

BKJIFOYAIOYM TIPAaBO BJIACHOCTI Ta 3aXWCT Bia cBaBuwIA Biamu [9]. His mpukimamy, B 1HIIAX MPaBOBUX
cucremax, (heoJanbHOMY Ta CepeTHbOBIYHOMY IPaBi, 3aKOH He OyB HACTUIBKH BayKIMBUM, 1 HE BIJIMBAB Ha
IQYMKY Ta MOBEIiHKY TOTOYacCHOTO CYCHIbCTBA. BiAmoBigHo, MeHIIo0 0yia i poib peryasaTuBHOI QyHKITIT
MpaBa, sSika oOMeXXyBaacs BU3HAYCHHSM IPAaBO3AATHOCTI OCOOH Ta CTYNEHS MiANOPIAKYBAHHS OKPEMHUX
CycHiIbHUX TpomapkiB. [Ipu nboMy, XapakTepHOIO PHCOIO KaMiTaliCTUYHOTO MpaBa Oy0 BUOKPEMIICHHS
0COOMCTICHUX MpPaBOBUX PHC, SIKi 3 EBOJIOLIE€I0 IMPHBATHOI BIACHOCTI HaOWpaiW 1HIWBIIyaTbHHX
0COOIMBOCTEH Ta MPOBOKYBAIN HOBI (DOPMHU CYCIIIHHHUX BiAHOCHH.

[MpuunHorO i€l curyamii Oysno, MmO Tmpouec (QOpPMyBaHHS €BPONEUCHKOrO IpaBa, 30KpeMa
KamTaTiCTUYHOTO BiJOyBaBCA B YMOBaX NOCTiHHOI OOpOTHOM JIOJCH 3a CBOI MpaBa — HAI[lOHANbBHI,
KyJlbTYypHI, COIIiajbHi, €KOHOMIUHI Ta iH. KamiTaJiCTHYHE MpaBO BimoOpakarno 00’€KTUBHY ICHYIOUY
CYCIIIBHO-BUPOOHUTY TEXHOJIOTiI0, TOBAPHO-TPOIIOBI BiTHOCHWHH, IO PO3BHBAJIUCS IMEPMAHEHTHO Ta
OaxaHHS YCiX JIOCH MOCTIHHO BJIOCKOHAITIOBATH CBOI MaTepialibHi Ta TyXOBHI MOTPEOH.

Crnig TakoXX 3ayBaXKHTH, IO BIOCKOHAJIEHHS IpaBa BigOyBamacsa HE TITHKH B YMOBaxX EBOJIOIL
CYCIITPHUX BiTHOCHH, BOHA €BOIIOLIOHYBajJa MiJl BIUIMBOM TOTOYACHOI MPAaBOBOI AYMKH Ta OaKaHHS
MOHApXiB, fIKi YCBiIOMIIOBaIM 3Ha4deHHS mpaBa. Came Ie CTajJO OYEBHUIAHMM y MOBax IeEpexony M0
OCBIYEHUX MOHApXiil Ta 3alpoBaXKCHHS KOHCTHTYLIOHATI3MY.

Ax caymuo 3ayBakye K.E.CiranoB, kamitamicThdHe mpaBo OylO0 CTBOpPEHE HE TUIBKH IS
JePKaBHUIBKUX PO3MOPS/HKEHb IPABUTEINIB, PETYIIOBAHHS IEP>KABHOTO 1 a/IMiHICTPaTUBHOTO amapary, a
JUISL BUPIIICHHS BiTHOCHH MIX IMiJJaHUMHU ITUX MPABUTEIIB 3 JIEP’KaBOIO 1 caMe TOJIOBHE BIJIHOCHH MIiX
coboro [7, c. 25]. Bce e mpu3Beno 10 BHOKpEMIIEHHS MPUBATHOTO TIPaBa, SKE€ CTANO JOMIHYIOYHM Yy
KaImTaTicCTHYHOMY TIpaBi 1 pO3BUBAIOCS TWHAMIYHIIIE 3a myOivyae npaso [1, c. 91].

Ha wnamy paymky, ¢opMmyBaHHS, KamiTaliCTUYHOIO IIpaBa Ta IPHUMATy 3BEPXHOCTI 3aKOHY,
3IIACHIOBAJIOCS y BIAMOBIAHOCTI IO €BOJIOIII KaIiTaJiCTUYHUX BIIHOCHH, SKi BHMarajid BUKIIOYHO
OJTHO3HAYHOTO TPAKTYBaHHS 3aKOHIB Ta Mepen0adyBaHuX Ml BIaIu.

OCHOBOIO 3aCTYrol0 KaIliTaJiCTUYHOTO TpaBa CTaio Te, M0 BOHO Moyaso (OpMyBaTUCS 3 MO3MIIi
3aKOHOJIABIIIB, SIKMMH BHCTYMAlld BIacHe topucTu. Llsg puca 30epiraeThcst i M0 CHOTOAHINIHINA JEHD 1 €
3aKOHOMIPHOIO 3 OTJISIAY Ha BiJICYTHICTh Y HACEICHHS IPAKTHKH 3aKOHOTBOPEeHHS. HaBiTh BUCOKH piBEHB
NpaBOBOi KyJIbTYpH HE A€ IiJCTaBH CYCIIIJICTBY TBOPHTH IIPAaBO, HAaBIAKH, (OPMYETHCSA TyMKa, IO
aBTOpaMH 3aKOHIB MaloTh OyTH mpodeciiiHi opuctu. To0To, Te3a Mpo KamiTaliCTUYHE MpaBo, SK MpPO
«IOPUANYHE MTPAaBOY» aKTyaJlbHA IO CHOTOAHIIIHIHN IEHB.

OnHO3HAYHO, TaKa CUTYALIisl [10 PI3HOMY CIPUMMAETHCS Cy4aCHUMHU HayKOBLSIMU. OCOOIMBO TOCTpiid
KpUTHULI i1 miAgaroTh came pociiichbki BueHi. Tak, 3okpema K.E.Ciranos, Bka3ye Ha MPOsIBU JIECTPYKTUBHHX
e(eKTIB y IIpaBi uepe3 Horo «HoJiTHYHY JOLUUIBHICTBY, 1€ MPU3BEJIO JI0 TOTO, 110 IPaBO MEPecTayio OyTH
X «BJIACHICTIO», BTPATHJIO CBiil cycninbHUIA Xapaktep. [IpaBo mepeTBopuiiocs Ha BIACHICTD JepiKaBH [7,
c. 27]. Taka tyMKa € HEOTHO3HAYHOIO 3 OTJISIY Ha Te, IO Y BUMAAKY PO3yMiHHS MpaBa, sSIK CyCHIBHOT Ui
HApOJHOI BJIACHOCTI, BOHO MOXE 3MIHIOBATUCS TUIBKH IIiJI BIUIMBOM PEBOJIFOIIN, HECUCTEMATHYHO Ta
HerociJoBHO. JlepkaBHa BIACHICTH Ha IMPABO BIIACTUBA JUIS PAAy KpaiH, B ToMy yucii i Pocilicbkol
depeparnii, ne BigOyBaeTbcs HOro CHUCTEMaTHYHE MOPYIIeHHS 3 OOKy aepxasu. lle cBiguuTh mpo
BIJICYTHICTh UM HEJI€BICTh perynsaTuBHOI (yHKIii Takoro mpasa. [IpaBo mepeTBOpHIIOCS HAa MEXaHi3M
BIUTMBY, & HE PETYIATOpP CYCIUIbHUX BiAHOCHMH. HaTtomicTh, Iuisi OUTBIIOCTI Cy4acHHMX KpaiH, Y SKHX
KamrtajgicTudHe mpaBo (opMmyBanocs i 30epira€rbcs y Cy4acHOMY TIpaBi, PEryNATHBHA (YHKIiS
MPOCIIIKOBYETBCSI CaM€ B TOMY, IO BiIOYBa€ThbCs Killbka CTOPOHHIW B3a€EMOOOYMOBJICHHWIT TpoIiec
(dbopMyBaHHA Ta pearizaiii nmpasa.

Bucnogxu. Taxum 4MHOM, TiJCYMOBYIOYH BHIIECKa3aHE, MOKEMO TOBOPHUTHU IPO KaIiTaliCTHYHE
MpaBo i HOTO PeryiaTuBHY (PyHKII0, SIK IPO MO3UTHBHE NpaBo. OcoOIMBICTIO KaliTalliCTUYHOIO MPaBa,
SK TIO3UTHBHOTO OYJIO Te, MO MEepIIOYepPrOBHM Yy HHOMY BHCTYIAa MOXJIMBICTh, a JAPYTOPSIHUM —
AificHiCTb. MOXIHMBICTE € HIYMM IHIIMM, SIK TPaBaMH, SKi U PEryJIOBaHHS CYCIHUIBHUX BiJHOCHH €
aKTyaJIbHUMH Ta 3a0e31euyBaiy epeKTHUBHICTh PO3BUTKY CaMMX KalliTaJIiCTHYHUX BiTHOCHH.
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3eapuu P.B. Ilpouecc hopmuposanusn u peanusayuu pezynamueHoil ynkyuu
Kanumanucmuueckozo npasa

B cmamve paccmompenst ocobennocmu pe2yiimueHo (hyHKYuYU Kanumaiucmuiecko2o muna npasa.
Hccenedosanvl  ocHoGHble dmanvl  CMAHOGLEHUS KANUMATUCIMUYECKO20 Npagd U  960JI0YUIO €20
pezynssmuenol. Gyukyuu. JJoxazano, 4mo 0COOEHHOCMbIO KANUMAIUCMUYECKO20 Npasa ObLlo demKoe
obecneuenue pezyisimMUSHOU Cmamuieckou QyHKYuu npaea, Komopds Oblia NPU38AHa NOGIUAMb HA
o00OuecmeeHHble OMHOULeHUs NYymMeM HenoCPeOCMBeHH020 3aKPENIeHUS UX COCMOANUS 8 HOpMax npaesd. To
ecmy, NPOUCXOOUNL 0OPAMHbILL NPOYecc GIUsHUS 00uecmea Ha npoyecc npagomeopiecmaa. OnpedeneHo
cooepaicanue U poib pe2yIamueHol (QYHKYUU KANUMAIUCIMU4YecKo2o Npaed 8 Mexamusme 3aKpenieHust
npagoeo2o CMamyca JUYHOCIMU U NPAB0BO20 Pe2yIUpPOBAHUS 0OUeCTNBEHHbIX OMHOWEHU MO20aAuHe20
nepuooa.

Knwouesvie cnosa: munonozuzayus npasa, KAnUMATUCMUYECKOE NPABO, DeSYIIMUBHAS (DYHKYUsL
npasa, 2ocyoapcmeo Kanumaiucmuiecko2o mund.

Zvarych R.V. The Process of Formation and Implementation of Regulative Function of
Capitalistic Law

The article deals with the regulative function of the law of capitalistic type. It researches the main
stages of development of capitalistic law and evolution of its regulative function. It proves that ensuring
the regulative function of law was a feature of capitalistic law that was meant to influence social relations
through immediate establishment of their state in the legal provisions. It means that there was an opposite
process of the society influencing the legislative process. The article defines the content and role of the
regulative function of capitalistic law in the mechanism of establishment of legal status of a person and
legal regulation of social relations of that time.

Key words: typologisation of law, capitalistic law, regulative function of law, state of capitalistic type.
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