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KonexkTuBHUI TOTOBIp Y BCHOMY CBITI € THM
3HAYUMUM 1HCTHUTYTOM, 32 JIONIOMOTOIO SIKOTO Y3TOJ-
KYIOThCSI IHTEPECH BJIACHHUKA Ta TPYAOBOI'O KOJIEK-
TUBY, BUPILIYIOTbCS MUTaHHS oprasizamii mparmi. |
caMe CTymiHb €()eKTHBHOCTI HaJIarO/DKCHHS KOJICK-
THUBHOI criBrpani Oe3nocepeHbO BILUTUBAE HA BH-
pOOHUYHI TIpOIIEC, CTUMYJITIOE PE3yIbTATHBHICTD Ta
NPOAYKTHBHICTH mpaui. [IpoTe, mompu mnpaxkTuky
aKTHUBHOTO YKJIAaJaHHS KOJIEKTUBHHMX JIOTOBODIB B
1HIINX KpaiHaX CBiTy, YMOBU CHOTOJICHHS 3acBil-
9yI0Th, IO B YKpaiHi 3Ha9HA KiTbKICTh pOOOTOMAB-
IIiB He BOAauae HEOOXITHOCTI YKJIaJaTH KOJICKTHUBHI
JOTOBOPH, PO3IJLINAI0YM IX SIK 3aliBl IOCTYIKH
npauiBHUKaM. Lle € HacmiIkoM CKIagHUX MPOLECIB
CTaHOBJICHHS PHUHKOBOi €KOHOMIKH, 110 CIIPUYHHU-
JI0O [0 TIEPETBOPEHHSA KOJEKTHBHUX JOTOBOPIB Ha
CyTo (opMalibHI yroau, sKi (aKTUYHO HISK HE
BIUTMBAIOTh HA Y3TOIKEHHS IHTEPECIB CTOPIH KoJje-
KTUBHHX MPABOBITHOCHH. TakuM YMHOM, HiBEITFOETHCS
CYTHICTh KOJIEKTHBHOT'O JIOTOBOPY 1 TIEPEKPECITIOETHCS
Horo 3Ha4YeHHS M BCTAHOBICHHS IMIpaB Ta
00OB’SI3KiB CTOPiH KOJEKTHBHHX IPABOBITHOCHH,
BaroMoro YHWHHHKA pealizalii 3aXUCTy TpPyIOBHX
MIpaB MpaIliBHUKIB.

MeTa AaHOT CTATTi TOCIIIUTHA PO3BUTOK 3aKOHO-
JaBCTBA PO MPALf0 B YaCTHHI BU3HAYEHHS 3MICTY
MOHATTS. «KOJICKTMBHUU JIOTOBIp», aKIEHTYBaTH
yBary Ha mpoOneMax pedopMyBaHHS YHMHHOTO 3a-
KOHOJIABCTBA, SIKE PETYIIOE€ YKIaJaHHS KOJEKTHB-
HUX JIOTOBOPIB.

JocnipkeHHI0 TTpoOJIEMaTHKA CYTHOCTI KOJICK-
TUBHOTO JOTOBOPY NPUAUISUIA yBary 3HauHa Kilb-
KicTh BueHHX mpaBHuKiB. Cepen HuX: B.A. Apxu-
TOBa, M. bapy, B.M. [Janunenko, b.M. XKapkos,
P.I. Konaparbes, A.€. [Mamepctauk, A.l. [le6ano-
Ba, I1.JI. ITununenko, H.JI. I'erbmannieBa, 3.51. Ko-
3ak, 1.O. Jlocuns, I'.B. PuOHMIBKAM Ta 1HIII.

VYrepiure B HAYKOBIiH JIiTepaTypi MOHSTTS «KOJIEK-
TUBHI JOroBopH» 0yno 3actocoBano e B 1891 po-
1i aBropamu beatpucoro ta Cigneem Ye60 B poboTi

«Koonepatusauii pyx y BemmkoOpuranii». YV mii
npali HaroJIOIIyBalxocs Ha 3HAYEHHI KOJIEKTUBHHX
yroJ SIK BH3HAHOTO METOIY BCTAHOBJICHHS YMOB
npaui [1, c. 132]. Ha nowyatky XX cropiyusi KoJiek-
THBHI JIOTOBOPH PO3TJISIJAINCSA B MEpIIy Yepry sk
TapuQHi yroau, TOOTO OCHOBY 3MICTy KOJICKTUBHUX
JIOTOBOPIB CKJIQJaj0 BU3HAuUCHHS Tapudip orartu
miparti. I murme micis Toro sk 3apo0iTHA TUTaTa crajia
perymtoBaTHCsl 34e01IBIIOT0 B LEHTPaTi30BAHOMY
MOPSIKY, 3MICT KOJIEKTHBHUX JIOTOBOPIB CYTTEBO
3MIHHMBCS. Y 3MICTi KOJIGKTMBHUX JOTOBOPIB IOYa-
T BU3HAYaTH YMOBH TIpalli, 30KpeMa MUTaHHS 0XO-
POHH TIpaIli, )KAUTIOBO-TOOYTOBI YMOBH Ta KyJIbTYp-
He O0OCIyroBYBaHHsS TMpalliBHUKIB. Takuii miaxina
OyB BTUIEHHI Y BH3HA4YEHHI MPAaBOBOTO 3MICTY IIO-
HSTTS «KOJEKTHBHOTO JIOTOBOPY», SIKE 3aKpIILIIOBa-
nocst y Kopgexci 3akoniB mpo mpamo PPOCP 1922
POKy. A came: 3rifHO CT. 15 n7aHOTO 3aKOHOIaBUOTO
aKTy, KOJIGKTUBHHH JTOTOBip BU3HAUYABCS 5K Yroja,
0 YKJIAAA€ThCS MPOQECIHOIO CIIIKOI0, K Tpe-
CTaBHHUKOM pOOITHUKIB Ta CIyXOOBIIB, 3 OMmHi€i
CTOPOHH, Ta HaiiMadeM — 3 iHIIOI, y sIKiii BCTaHOB-
JFOBAJIMCSl YMOBH TIpaIli Ta HaliMy JJIs1 OKPEMHX ITi-
JIIPUEMCTB, YCTAHOB Ta TOCHOJAPCTB UM TPYIU Ta-
KHX 1 BU3HAYa€ 3MIiCT MaiOyTHIX ocoOucTHX (Tpy-
JTOBHX) JOTOBOPIiB Haiimy [2, c. 31]. ®akTudHO y3a-
KOHIOBAJIOCSI BXKJIMBE 3HAUCHHS KOJIEKTHBHOTO JI0-
TOBOPY SIK JIOKAIFHOTO HOPMATHBHOTO aKTy, IO
PETyIIIOE O0COOJMUBOCTI Tpalli OKPEMHUX KaTeropii
MpaIiBHAUKIB, BU3HA4ae crenndiky yMoB TIpal,
BUXOJST4H 3 TTpoheciitHOl MPUHATIEKHOCTI.

3HayHa yBara CyTHOCTI KOJICKTUBHHUX JIOTOBOPIB
MPHUIIIISUIACS 1 Ha MIDKHAPOAHOMY piBHI. 30KpeMa, B
1949 poui MixxHapoHa oprasi3awis Opami NpHiHs-
na Konepenmito «[Ipo npaBo Ha opranizaliito Ta Be-
JICHHSI KOJICKTHBHUX TIeperoBopiB», a y 1951 pomi
Kongentito «IIpo xomektuBHI moroBopu». Binrmo-
BITHO IO IIMX JOKYMEHTIB, KOJCKTHBHUM JIOI'OBO-
poM Bu3HaBanacsi OyJb-sKa MACHMOBA Yroja 00
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YMOB TIpali Ta HalWMy, MO YKIQJa€TbC MK
HiANPUEMIIEM, TPYIIOI0 MIANPHEMIIB, 3 OAHI€T CTO-
POHH, 1 3 IHIIOI CTOPOHU OJHIEI0 YU JEKIThKOMA
MPEJCTaBHUIIBKUMHU OPTaHi3alissMu TPYISIHUX, SKi
HAJIC)KHAM YHHOM OOpaHi 1 yITOBHOBa)KEHI BiJ[IIOBi-
JTHO 710 3aKOHOJIaBCTRa |3, c. 87].

Pazom 3 TiM, Ha TepeHi KOMUIHBOTO PansHCEKOTO
Cotrozy mpoliec eBOJIOIIlT 3aKOHOIABCTBA TIPO TIPAITEO
BiZIOYBaBCsl Ha TJIi aKTHBHOTO BIPOBAKEHHSI TLIAHO-
BOi €KOHOMIKM Ta MpOMNaraHgd COLIaJiCTHYHHX 3Ma-
raHb. 3a X YMOB Bi/IMOBIHOTO 3a0apBIIeHHS HA0Y-
JIH TIJIXOJTM TIOJI0 3HAYEHHST KOJIEKTHBHUX JIOTOBOPIB,
30kpeMa B moctaHoBi Pagm MinictpiB CPCP i1
BLIPTIC Bix 6 Gepesnst 1966 poky «lIpo yknaneHHs
KOJIEKTHBHHX JJOTOBOPIB HA MiANPHEMCTBAX» Ta TOC-
tanoBi [Ipesunii BIIPTIC i Jlepsxxommpari CPCP Binx
20 ceprast 1971 poky «IIpo mopsimok ykiajgeHHs KO-
JIEKTUBHUX JIOTOBOPiB» BKA3yBaJIOCs, IO KOJICKTUBHI
JIOrOBOPY TIOBMHHI MICTHUTH B TIEpUIy Yepry MOJIO-
JKCHHS 1II0JI0 MOPaJIbHUX 3000B’s3aHb MPOQCIILIKO-
BOTO KOMITETY, BCHOTO KOJEKTHUBY IIiIIPHEMCTBA,
oprasi3arii 1mo/10 BUKOHAHHS HapOIHOTOCIIOAAPCHKO-
ro mwiany. KosekTuBHHI HOroBip BU3HAYABCA SK YTO-
na, ykiageHa (aOpyUyHUM, 3aBOJCHKUM, MiCLIEBUM
KOMITETOM TPOQCIiIKH (MPOQCITITKOBUM KOMITETOM
00’eHAaHHS) Bil iIMEHI KOJIEKTUBY POOITHUKIB 1 CITyXK-
OOBLIB 3 ajMiHIiCTpalielo B 0co0i KepiBHHKa
00’eqHanHs (KOMOiHaTy) MiINPUEMCTBA, OpraHizanii,
10 BCTAHOBIIOE B3a€MHI 3000B’s13aHHS agMiHicTpaii
Ta KOJIEKTHBY TPAIiBHUKIB MO0 BUKOHAHHS BHUPOO-
HUYUX TUIAHIB, ITiIBUIIEHHIO MPOAYKTUBHOCTI IpaIli,
BIOCKOHAJICHHIO OpraHizallii BUpOOHUIITBA, OTUIATH i
OXOpPOHHU TpaIrll Ta TOJINIICHHIO JKUTIOBUX YMOB 1
KyJIBTYPHO-TIOOYTOBOTO OOCITyTOBYBaHHS POOITHUKIB,
ciryOO0BIIIB 1 WwieHiB ix cimelt [4, c. 29]. 3po3ymiino,
IO TaKWi MiAXiA, B Mepury 4epry, OyB 3yMOBJICHHI
peatisiMi MONITHIHOTO JIAy.

He BinOysnocs 3HaU4HNX 3MiH Y pO3yMiHHI MTOHSIT-
TS «KOJIEKTUBHOTO JIOTOBOPY» 1 3 MpuiHATTAM Ko-
JIEKCy 3aKOHIB Mpo mpamto Ykpaincekoi PCP, Bix 10
rpyansa 1971 poky. XapakTepHHUM € Te, 1110 Y LbOMY
HOPMAaTUBHOMY aKTi B3arajii BiJICYTHE 4iTKe BU3Ha-
YECHHSI MPABOBOTO 3MICTY TMOHATTS «KOJIEKTUBHOTO
JOTOBOPY», a JIMIIE BU3HAYAIHCS CTOPOHHM, 3MICT,
¢dopma, CTPOK KOJEKTHBHOTO JOTOBOPY, MOPSIOK
BHECCHHSI 3MiH Ta JIONMOBHEHb 10 KOJIEKTHBHOTO
JIOTOBOPY Ta BH3HAYaBCAd IMOPAJOK KOHTPOJIIO 3a
HOro BUKOHAHHSIM [5, c. 7].

3naBanocs, MO 3 BiZOKPEMIICHHSIM YKpaiHu Bif
Pansguceroro Coro3y Mana O moyaTtucs HOBa ernoxa
y (opMyBaHHI HalliOHAJILHOTO 3aKOHOJABCTBA IPO
MpaLro, aJke 1HII eKOHOMIYHI peajii 3yMOBIIOBa-
T HeOOXiHICTh Tepersiay apXaiuHhX HeaKTyalb-
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HUX TOJIOKEHb, MPAKTHKA BAMarajia 3BepHEHHs T10-
CHJICHOI yBaru Ha JOCBiJ MPaBOBOTO PEryJIIOBaHHS
yKJIaJlaHHSl KOJIGKTUBHUX JIOTOBOPIB Yy TPOBITHUX
KpaiHax €BpOIH, Jie JIOKaJTbHE PEryNIOBaHHS TPY-
JIOBUX BIJHOCHMH HAOyJI0 BaroMoOro 3HadeHHs. AJie
HaBiTh 3 NPUUHATTSIM 3akoHy Ykpainu «IIpo koie-
KTUBHI JIOrOBOpH Ta yroaw» Bij 1 yumas 1993 poky
[6, c. 7] MPOAOBKYE 3aMUIIATUCS TOCTATHS KiJib-
KICTh HEBU3HAYCHUX Ta MPOOJIEMHUX IMUTaHb, SKi
CIIyTYIOTh NEPENOHOI0 HaJaroPKEHHIO Ji€BOrO KO-
JIEKTHBHO-JIOTOBIPHOTO PETYJIIOBaHHS MPAIli.

Sk BXe BKa3zyBaJOCs, OJHIEIO 3 JaHUX NMpoOieM
€ HEBM3HAYCHICTh Y YMHHOMY 3aKOHOJABCTBI IO
mpamo YKpaiHu IpaBOBOTO 3MICTY MOHATTS «KOJIe-
KTHUBHUH JOTOBip», X04a II¢ MUTaHHS HEOTHOPA30BO
BUCBITIIIOBAJIOCS B HAyKOBil mitepatypi. Jlocmin-
KYIOUH TPOOJIEMATHKy CYTHOCTI KOJIEKTHBHOTO
nmoroBopy, BueHHM npaBHuK 1.O. Jlocwms, 3amporo-
HyBaja HACTyIIHE BU3HAUCHHS MOHATTS KOJEKTHB-
HOT'O JIOTOBOPY: KOJIEKTUBHHMH JTOTOBip — L€ JIOKa-
JTHHAW HOPMATUBHUN aKT, SIKUH MICTHUTh KOMITIEKC
HOPMAaTHUBHUX  TIOJIOXKEHb  Ta  KOJIEKTUBHO-
JIOTOBIpHHUX 3000B’513aHb, HAIIPABJIEHUX Ha PETYIIO-
BaHHSI TPYJIOBUX, COIIaIbHO-EKOHOMIYHHX Ta Opra-
Hi3almiHO-yIPaBIiHCHKUX BIJHOCHH, MO CKJa-
JAIOThCS Ha MiANPUEMCTBAX, B YCTAHOBAX, OpraHi-
3allisX HEe3aJeKHO Bij (opMH BIACHOCTI, TOCIO/a-
pIOBaHHS Ta KIUIBKOCTI TMpAIiBHHUKIB, SKi MarOTh
NpaBo IOPUANYHOI O0COOHM i BUKOPUCTOBYIOTH Hali-
MaHy mpaiio. KoneKTHBHUAN IOTOBIp YKJIadaeThCs
MDXK BJIACHUKOM ITiJIIPUEMCTBA, YCTaHOBH, OpTraHi-
3amii (200 YIOBHOBa)XEHHM HUM OpPraHOM) Ta TPy-
JIOBUM KOJIEKTUBOM 3 JOACPKaHHSIM CIeliaabHOT
MpoLeAypH, TepeadadeHol 3aKOHOAaBCTBOM [7, C.
12]. Kpim Toro, Oyno po3poOieHo MpoeKT 3aKoHY
VYxpainu «IIpo BHeceHHs 3MiH 10 3akoHY YKpaiHu
«[Ipo KOJEKTHBHI TOTOBOPHU Ta YrOAW», 3aPEECTPO-
BaHu# 3a Nel042 Bix 21.05.2002 p., ae y cr. 1 mo-
HSTTS KOJEKTHBHOTO JIOTOBOPY MPOTIOHYBAIOCS
BU3HAYUTH HACTYITHUM YUHOM: «KOJICKTUBHUH I0-
TOBip — MPABOBHU aKT, SKUH PETyJIIOE TPYIOBi Ta
COIIAIbHO-€KOHOMIYHI BiTHOCHHU HaWMaHHX Ipa-
IIBHUKIB 1 pOOOTOMABIIB Ha MiANPHEMCTBAX, B
YCTaHOBaX, OpraHizalisx He3aJIeXHO Bix Qopmu
BIIACHOCTI, BUIY JisTHHOCTI, TaITy3€BO1 HAJIE)KHOCTI,
a TaKoXK iX CTPYKTYpHHX Migposiinax» [8]. Aue
BiMOBiAHI 3MiHM J10 3akoHy Ykpainu «IIpo xonex-
TUBHI JIOTOBOPU Ta YrOJIW» TaK 1 He OyJM BHECEHI.
ToMy CBOEYACHOIO HaM BUIIAETHCS TIO3MIIIS PO3PO0-
HUKIB TpoekTy TpylnoBoro Koumekcy YKpaiHu
Nel108, ne y ct. 353 MicTUThCSI BU3HAYEHHS KOJICK-
TUBHOTO JIOTOBOPY, 3riAHO AKoro: «1. KonexTuBHui
JIOTOBIp — HOPMATHUBHUH aKT, IO PETYIOE TPYAOBI
Ta COILaJIbHO-CKOHOMIYHI BIJHOCHHH MIDX IpariB-
HUKaMH 1 poOOTONABIIEM, BCTAHOBIIOE TPYIOBI Ta
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COIIIAJIbHO-eKOHOMIYHI TIpaBa i rapaHTii Jjisi mpa-
L[IBHUKIB.

2. KonekTuBHUIA TOTOBIp YKJIAAA€THCS B IOPUANY-
Hii1 0c00i, T BIIOKPEMJIEHHX CTPYKTYPHHX IipO3.Ii-
Jiax, a TAKOXK Y po00TOAaBIIs — (hi3uHOT 0COOH.

3. KoslekTUBHUH TOTOBIp MOXE YKIAJATUCS IS
JEKITBKOX FOPUIUYHUAX OCi0 3 OJTHAKOBUM BHJIOM
TSUTBHOCTI, 1[0 HAJIEXKaTh OJTHOMY BIIACHUKOBI.

4. TlonoxxeHHsT KOJIEKTUBHUX JIOTOBOPIB, IO IO-
TIpUIYIOTH MOPIBHIHO 13 TPYJOBUM 3aKOHOJIABCTBOM
Ta KOJIEKTMBHUMH YroJaM{ CTaHOBHWIIE Npal[iBHH-
KiB UM cynepeuartsb iM, € HeaidcHuMN» [9]. 3acmyro-
Bye Ha yBary TakKoX TIO3WINS  HAYKOBIIS
I".B. PuOHuipKoro, sSkvii BHU3HA4Ya€ KOJIEKTUBHUI
JIOTOBIp B CYy4aCHHUX YMOBaX PHUHKOBOi €KOHOMIKH,
K BHUpaXeHy y (opMi JIOKaqTbHOro HOPMAaTHBHO-
MPaBoOro axTy, Yroay, IOCATHYTY MK TPYZOBUM
KOJIGKTUBOM Ta POOOTOMABIIEM 3 TIPUBOIY BHUPIIICHHS
OCHOBHHX THTaHb TPYAOBOI JISUTBHOCTI IMPAIliBHUKIB
Ha MiANPUEMCTBI, B yCTaHOBI, opranizamii [10, c. 11].
Ha namry ngymky, HaBeeHe BH3HAUCHHS € YiTKHM,
3pO3yMUINM, 1 HENepeoOTsHKEHNM CKIIaTHUMU TTOHS-
TIHHIMH TIPAaBOBUMH KOHCTPYKITLSIMH.

Ak O6aunmmo, mpoOJiieMa YiTKOTO 3aKOHOJIaBYOTrO
BU3HAYCHHS TMOHATIHOTO amapary 3aKOHOJAaBCTBA
PO MpaIio YacTKOBO 3aJIMIIAECTHCS HEBHPIIIEHOIO,
0 HE CHpHsA€ HAMpAIfOBAaHHIO HAJIEKHOI 3aKOHO-
naB40i 0a3u B KOHTEKCTI €BPOIEHCHKUX TPAIHUIIiH.

HeuiTko BUnMucani mpaBoBi HOPMH 3aKOHOJIABCT-
Ba PO MPaIio CIPUIUHIOIOTH TAKOXX HEOJHO3HAUHE
PO3YMIHHSI THTaHHS MIO0 OOOB’SI3KOBOCTI YKIIa-
JaHHS KOJIEKTHBHUX JIOTOBOpiB. A came, OCHTb
4acTo Ha MPaKTHILII MOJ0KEHHS cT. 2 3akoHy YKpai-
HU «[Ipo KONEKTHBHI AOTOBOPHU 1 yroam» jae BKaza-
HO, 110 «KOJEKTHBHUI JOTOBIp yKJIaAa€Thcs Ha IIi-
IIPUEMCTBAX, B yCTAHOBAX, OpraHi3allisiXx He3alex-
HO BiJl QOpPM BIACHOCTI i TOCTIOJJApIOBAHHS, SIKi BH-
KOPHCTOBYIOTh HaliMaHy Mpaimio 1 MamTh CTaTycC
topunuaHoi ocodm» [11, c. 127], TpakTyeTbes SK
mucrio3uTuBHE. ToOTO, CTOPOHU BIIpaBi HA BIACHUHA
po3Cyd o0MpaTH, 9d yKJIaJaTH KOJNEKTUBHUH IOTO-
Bip, 4M Hi. AHaJIOTiYHE PO3YMIHHA HAaHOI HOPMH
HEOJJTHOPa30BO 3YCTpIYa€eThcsi B JIHCTaxX-po3’sc-
HEHHsX (axiBliB MiHICTEpPCTBa COIIAIbHOT TOJIITH-
ku. Hampuxuaz B JIucri Big 28.09.2005 p. Ne(09-444
BKa3yEThCS, M0 YKIAJaHHSI Ta BUKOHAHHS KOJEKTUB-
HHUX JIOTOBOPIB BHU3HAYAETHCS 3aKOHOM YKpaiHu
«[Ipo KONEKTHBHI OTOBOPH 1 yroaw», a 3a3Haue-
HUM 3akoH He mependavae HOPMH  IIOAO
000B’SI3KOBOCTI YKJaJaHHA KOJIEKTUBHHX JIOTOBO-
piB. Kpim Toro, y nanomy JIucTi miKpecIIOEThCH,
0 Y YMHHOMY 3aKOHOJABCTBI HEMa€ HOPMH, sKa

nepeadayvae BiaMOBIIAIBHICTD 3a BiJICYTHICTh KOJIe-
KTUBHOTO J0roBopy [12]. 3po3ymino, o Taka mo-
3MLIS HE TIJIbKU HE CIIPUsIE TOMIKUPEHHIO YKIIAIaHHs
KOJIGKTUBHHX JIOTOBOPiB, @ HAaBIAaKU IIOPOIKYE
NpPaKkTUKy BIJMOBU BiJ iX yKJIajaHHs. Y [bOMY
KOHTEKCTI BUHHMKA€E IMUTAHHS, K TPAKTyBaTH BCTa-
HOBJICHY YMHHUM 3aKOHOJABCTBOM BiJIOBiJallb-
HICTh 3a HeoJep KaHHS BUMOT 3aKOHOJIABCTBA PO
npaio. Sk HacIiIOK, JaHa HEBH3HAUYCHICTH Iie Oilb-
1Ie MOTJIHOIOE COMiaNbHY HE3aXHIIEeHICTh MpalliB-
HUKIB.

TakoX MEBHI CYNEpPEeYHOCTI BUHHUKAIOTH LIOAO
npobJjeMy BU3HAYEHHS CTOPiH KOJEKTUBHOTO JIOTO-
BOpy. 3o0kpema, 3rimHo 4. 1 cT. 12 Kogekcy 3akoHiB
Mpo TpaIo YKpaiHu, KOJIEKTHBHHUNA JOTOBIP YKiIa-
JIAETHCSI MIXK BJIACHUKOM 200 YHNOBHOBaXCHUM HHUM
opraroM (0co00r10), 3 OHIET CTOPOHH, i IEPBUHHOIO
PO CIIKOBOIO OpTaHi3alli€ro, sKi AIFOTh BiAIIOBII-
HO J0 CBOIX CTaTyTiB, a y pa3i iX BIACYTHOCTI —
MpeJCTaBHUKaMHM, BUTBHO OOpaHMMH Ha 3arajlbHUX
300pax HaMaHUX NPALiBHUKIB a00 YIMOBHOBaXKe-
HUX HUMH OpraHiB 3 apyroi croponu [13, c. 6]. 3i
3MICTy IaHOT HOPMH BHILIMBAE, IO MPOCITIITKOBUM
opraHizamisM HaJaeThCs TIepeBara B IpeICTaBHUIIT-
Bi iHTepeciB TPYIOBOTO KOJEKTHBY B YKJaJeHHI
KOJIGKTUBHOTO JA0ToBOpy. Ha Hamy nymky, naHe
MMOJIOKEHHS HE BIAMNOBIIAE€ TEHICHIISAM CbOTOACHHS,
KOJIM JiSUTBHICTH TMPOQCIIIOK BXXE HE € TaKOI 3Ha-
YHMOI0, SIK 11e OyIo paHime. Biarak, minkom iMoBip-
HUM OyJle MPUMYIICHHS MIOI0 MOXKIIMBOCTI (aKTiB
IHIIIOBaHHA B TPYJOBHUX KOJEKTHBAaX CTBOPEHHS
IHIIMX YIIOBHOB&KEHMX Ul NPEACTaBHULITBA IIpa-
IIBHUKIB OprafiB, ki He OyIyThb MaTH CTaTycC
npodcriiku. 3 Oy Ha 1e, OLTBII KOPEKTHUM €
MOJIO’KEHHA cT. 3 3akoHy Ykpainu «IIpo KonexkTus-
Hi JIOTOBOPH Ta YrOJW», B SAKil 3a3HAYEHO, IO KO-
JIEKTUBHUH [OTOBIp YKJIAAA€THCS MK BIACHUKOM
a00 yIMOBHOBa)KEHUM HUM OPTaHOM 3 OZHi€i CTOPO-
HU 1 ojHi€l0 abo KilbKoMa NPOQCHiIKOBUMH YH
IHIIMMHU  yIIOBHOBOKEHHUMH Ha IPEJCTaBHUIITBO
TPYAOBUM KOJIEKTHMBOM OpraHamu, a B pasi iX Bia-
CYTHOCTI TaKuX OpraHiB — MPeICTaBHUKAMH TPYyIs-
mux, OOpaHUMH i YITOBHOBaKEHUMHU TPYIOBUM KO-
nexTuBoM [ 14, c. 127]. Ille 6inbir apryMeHTOBaHUM
€ TIONIOKEHHS, AKe MIicTHThCA B CT. 349 Ilpoexty
Tpynosoro koxekcy Ykpainu Nel108, 3rimHo siko-
o, MPaBO Ha BEACHHS KOJEKTHBHUX MEPETOBOPIB 3
VKJIaJICHHSI KOJEKTUBHUX JIOTOBOPIB 1 yroll MarTh
MPEICTAaBHUKU TIPAIiBHUKIB, POOOTOMABIII YH IX
npencTaBHUKU. He momyckaeTbcsi BeneHHs mepero-
BOpIB Ta YKJIaJleHHS KOJEKTUBHHUX JAOTOBOPIB 1 yroa
BiJ] iMEHI TIpaIliBHUKIB 0CO0aMH, SIKi YITOBHOBa)KEHI

FOpuduyHut sicHuk 1(22)2012

89



O. B.TuweHko, FO. I. Apmiox

poboToIaBIIeM BUKOHYBAaTH (DYHKIIIi 3 YIpaBIiHHS
MaiiHoM a0o0 HamineHi MpaBOM NPUUHATTS (3BLJIb-
HEHHS) Ha PoOOTY, a TAKOX MPEACTAaBHUKAMHU Opra-
Hi3alliid, M0 CTBOpPeHi abo (DiHAHCYHOThCS POOOTO-
JABIIMH, OpraHizamisiMd pPoOOTOJABIIIB, OPraHOM
BHKOHABYOI BJIQJIH, OPraHOM MICIIEBOTO CaMOBpSI-
IyBaHHS, TOJTITHYHUMH MAPTisMH.

3a00poHsETbCSl OyAb-sIKe BTPYYaHHsS OpraHiB
BUKOHABYOI BIIQJI, OPraHiB MICIEBOTO CaMo-
BPSILyBaHHS, 1X MOCAJOBUX OCI0, MONITHYHUX Map-
Till, iHKMX 00’€HAHb TPOMAJISH, PETIriiHUX opra-
Hi3allii, 10 MOXkKe OOMEXHMTH 3aKOHHI MpaBa Ipa-
IIBHUKIB Ta iX MPEICTaBHUKIB, POOOTOMABIIIB Ta iX
MPEICTaBHUKIB, SIKi OEPYTh Y4acTb Y KOJIEKTUBHHX
MEeperoBopax MO0 YKJIaJeHHS KOJEKTUBHHUX JOTO-
BOPIB 1 yroa Ta 3MIWCHEHHI KOHTPOJIO 33 IX BUKO-
HaHHAM [15]. CTtBOpeHHs e(DEKTHBHOTO MEXaHi3My
pearizanii BKa3aHUX IOJIOKEHb J03BOJHUTH 3PO3Y-
MITH MPAKTHYHY I[IHHICTH KOJEKTUBHOTO IOTOBOPY
sK (hakTopy crabimizamii TpyJOBHX BiIHOCHH, 3ar0-
OiraHHs KOJIEKTUBHUX TPYIOBHX CIIOPiB TOILO.

Po3rnsHyBIIM OKpeMi MUTaHHS CYTHOCTI KOJIEK-
THUBHOTO JIOTOBOPY SIK JIOKAJILHOTO HOPMAaTHUBHOI'O
aKTy, MOXEMO 3pOOHMTH BHCHOBOK, IO B INPOLECI
pedopMyBaHHS YMHHOT'O 3aKOHOJABCTBA PO Mpa-
IF0 CITiJ OLIBII MUIBHY yBary MpHIUTATH MPOOIeMi
BIOCKOHAJECHHS 3aKOHOJABCTBA IIPO KOJIEKTUBHI
JOTOBOPH Ta yroiu. Amke e(peKTUBHICTb CTBOPEH-
HS MEXaHi3My peaiizallii 3aKOHOJIaBCTBA B TEPIITy
yepry Oa3zyeTbcs Ha TPUHIUIML: 3MICT 3aKOHY BH-
3HaYa€ HOTO AKICTh.
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TeOpeTI/IKO-HpaBOBHe Hp06HeMLI CYIIHOCTH KOJUICKTUBHOT'O AOTIOBOpPa KaK JIOKAJIbHOI'O HOPMATHBHOI'O

akKTa.

B crarne HUCCIICAYIOTCA TCOPETUKO-IIPABOBLIC HpO6HeMI)I CYITHOCTH KOJUICKTUBHOI'O AOTOBOpA KaK aKTa
JIOKAJIbHOT'O HOPMOTBOPYCCTBA. AHaJ'H/IBI/IpyIOTCSI TCHACHIUU PA3BUTUA 3dKOHOAATCIILCTBA O TPYAC, PCryIn-
PYOLICTO 3aKIHYCHUC KOJUICKTUBHBIX JOTOBOPOB, U3YYArOTCs IIEPCIICKTUBBI €0 pe(bOpMI/IpOBaHI/IH.

A. V Tishchenko, J. I. Artjuh

Theoretical and legal problems of the nature of the collective agreement as a local regulation.
The article investigates the theoretical and legal problems of the nature of the collective agreement as an
act of local rule-making. Analyzes trends in labor law, which governs collective bargaining, examines the

prospects for its reform.
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