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LEGISLATIVE ACTIVITY IN UKRAINE
ABOUT POSSIBLE CHANGES TO THE CPC

The paper investigates the problem of legal regulation, proposed by the Law of Ukraine «On Amend-
ments to the Criminal Procedure Code of Ukraine (on improvement of the mechanisms to ensure the tasks of
criminal proceedings)». Based on the analysis, it was found that some change in the bill is irrationality. So
according to this we had presented a number of proposals to perfecting of the certain provisions of the bill.
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H. B. Manapuyk

3axonoodasua disiibHicms 6 Yrpaini uyooo moacnusux smin y KITK

Y cmammi Oocniooicyiomovcss npobremu npasosoco pezynioganHs, 3anponoHO8AH020 HPOeKm)y 3aKOHY
Yrpainu «llpo eénecenns smin 00 Kpuminanvnozo npoyecyanrbnozo kooekcy Ykpainu (1000 yO0OCKOHAAEHHS.
MEXanizmie 3a0e3neyents 3a60aHb KPUMIHAIbHO20 nposaddicenist)y. Ha niocmasi nposedenoeo ananizy 3a-
KOHONPOEKmy OY10 8CMAHOBIEHO NIOCABU HEeOOYITbHOCMI 0esKUX 3aNPONOHOBANHUX 3MIH, d MAKOIC Npeo-
Ccmasneno pso npono3uyiti W0O0 OKpeMUx NOI0NHCEHb 3aKOHONPOEKM) .

Knrouosi cnosa: saxononpoexm, Kpuminanohuil npoyecyaivhuil Kooexkc Ykpainu, mamepianiu 00cy0060-
20 pO3CAIOYBaHHS, 0DBUHYBANLHULL aKm, CIMPOKU 00CYO08020 PO3CAIOVEAHHSA, Y2004 NPO GUIHAHHS BUHYEA-
mocmi.

H. B. Manapuyk

3axonodamenvuas desmenvHocmv 8 Ypaune o 803moxchvix usmenenusx ¢ YIIK

B cmamve uccredyromes npobaemvl npasosoco pezyiuposanus 6 npeoCmaieHHOM npoekme 3aKoHa
Yrpaunvr «O enecenuu usmenenuil 6 Yeono8uwlil npoyeccyanvhsiii Kooekc Ykpaunvl (OmHOCUMENbHO YCO-
BEPULEHCMBOBAHUSL MEXAHUZMOG 0becneyenus 3a0ay y20108H020 Cyoonpouzsoocmea)y. Ha ocnosanuu npo-
6E0CHH020 AHANU3A 3AKOHONPOEKmMAa Oblila YCMAHOBNIEHA HeYereco0OPA3HOCHb HeKOMOPbIX Npediaeaemblx
U3MeHenUll, a MaKice NPedcmagieH psid NPeONONCeHULl OMHOCUMENTbHO OMOETbHbIX NOJONCEHUL 3AKOHONPO-
exma.

Knwuesvie cnosa: 3axononpoexm, Y20106Hblil NPoyeccyanbhbili KOOeKC YKpaumuvl, mamepuanst 00Cy-
0ebH020 paccied08anus, 0O8UHUMENbHIL AKM, CPOKU 00CYOEOH020 pAcCied08aHUs, CO2lauleHue 0 NPU3HA-
HUU BUHOBHOCHIU.

Problem definition. Project of the Law of
Ukraine «On Amendments to the Criminal Proce-

disposition by legislator and conduct analysis on
the feasibility of certain provisions of the bill.

dure Code of Ukraine (hereinafter — CPC of
Ukraine) (on improvement of mechanisms to en-
sure the tasks of criminal proceedings)» (hereinaf-
ter - bill) number 5490 date of registration bill was
on 12/06/2016 amends the CPC of Ukraine. Ac-
cordingly to the project it proposed to amend the
number of articles of the CPC of Ukraine. The rele-
vant scientific article had reviewed each proposed

Analysis of the latest research and publica-
tions. Various aspects of scientific research that
considered in the paper covered in the scientific

works of AleninY.P., Drozdov A., Mitro-
fanovE. V., Boyarova V. I., Groshev Y. M.,
Kaplin O. V., Malyarenko V. T, Tatsiy V.Y,
Pysmennuy D. P., UdalovaL.D., Szymanows-
ki V. V. etc.
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Statement of the base material. The criminal
procedural legislation of Ukraine is the set of legal
rules that regulate the criminal proceedings and di-
rect it to ensure the tasks of criminal trail.

The CPC of Ukraine in the article 2 specifies
that the task of criminal proceedings is to protect
individuals, society and the state from criminal of-
fenses, protection of rights, freedoms and legitimate
interests of the criminal proceedings and ensure
quick, full and impartial investigation and trial of
those that whoever committed a criminal offense,
was prosecuted as guilty, not innocent none was
charged or convicted, no one had been submitted to
unwarranted procedural compulsion and to each
member of the criminal proceedings was applied
due process [1].

The bill amends to the CPC of Ukraine, which
opening the documents of the criminal proceedings
to the sides of the pre-trial investigation in the pre-
paratory court proceedings [2]. The main point of
this is to harmonize the rules of articles CPC of
Ukraine making impossible to abuse of the right by
the defense side.

Thus, the bill proposed to amend the part 14
ch. 3 the art. 42; p. 11, ch. 1, the art. 56; p. 2 ch. 4
the art. 61-1; ch. 1 the art. 254; ch. 2 the art. 333 the
number «290» with the numbers «314-2».

It should be noted that the relevant change in
CPC of Ukraine wouldn’t solve the problems with
abuse of rights by the defense side according to fa-
miliarization of the documents with the pre-trial in-
vestigation in the context defender absence, chang-
es defender or a hospital stay, although changes
have included provisions provided for in the arti-
cle 296 of the CPC of Ukraine. But we have to take
into account the provisions of p. 3 the art. 22 of the
Constitution of Ukraine which is noted that the
adoption of new laws or amending existing laws
shall not be diminished content and scope existing
rights and freedoms [3]. Therefore, the proposal in
the bill prevents the defense to prepare for trial and
receive adequate legal assistance or consult a law-
yer without possibility of familiarization with the
pre-trial investigation until its ends.

However it should be noted that even in the case
were amended to the CPC of Ukraine, the CPC of
Ukraine the article 221 also needed to change, be-
cause according to the last one «investigator, prose-

cutor shall give material of pre-trial investigation
for familiarization to the victim, a representative of
a legal person, defense side at they request» but in-
stead of a bill the paragraph 14 said that «the head
of the court decides to open material of pre-trial in-
vestigation for the parties. The court in this case
takes the appropriate decision». So, for example,
the defense side will use its right to review material
of pre-trial investigation not by they request, but
only by the court order. The court in this case
would take the decision in the preparatory stage of
the proceedings.

It should also pay attention to the very title of
the article 221 CPC of Ukraine, because the right to
familiarization with the pre-trial investigation mate-
rial decides in the end of the preliminary investiga-
tion but not at the preparatory stage of the proceed-
ings in the court.

Also consider that in part. 14 paragraph 1 of the
bill which says that the second sentence ch. 2 the
art. 314 CPC of Ukraine have to add with the words
«and decides the question about to open ...» should
be replaced by the word «must take the decision
about opening ...» because otherwise it is ambigu-
ous, and the court will refuse to familiarize with
materials of pre-trial investigation.

The requirements of quick investigation and trial
means that establish the terms of a criminal offense
and those responsible should be possible to ap-
proach the time of the crime.

The bill in paragraphs 5, 10, 11 proposed
amendments to the Code of Ukraine in the context
of increasing to 18 months the maximum permissi-
ble period of detention for cases where it is a ques-
tion of especially difficult criminal proceedings
concerning the particularly serious crime commit-
ted by organized groups, criminal organizations and
increase of term of pre-trial investigation for the
same period as a result of exceptional complexity
of the proceedings and the presence of exceptional
circumstances. We consider it quite fair appropriate
changes, as the investigation especially difficult
criminal proceedings that require significant re-
sources from authorities exercising pre-trial inves-
tigation not to mention their workload, and there-
fore changes in such articles 197, 219, 294, 295
CPC of Ukraine is currently relevant and necessary.
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The bill in art. 14 proposed to avoid delaying
execution of the criminal proceedings to disallow
the court to return the indictment, which the prose-
cutor filed again, and introduce appropriate changes
to the article 314 of CPC of Ukraine. The relevant
procedure is necessary but in cases where the in-
dictment doesn’t conform to the art. 291 CPC of
Ukraine. Particularly when the document contains
provisions which contradict

Particularly when the document contains provi-
sions which contradict each other, the document
isn’t signed by the investigator (unless the prosecu-
tor has done it by himself) or isn’t approved by the
prosecutor or to the indictment act is not required
by law added applications. Also, if during the pre-
paratory court hearing will be found that the in-
dictment was not handed to the accused, the court
returns it to the prosecutor.

Under these conditions there is a question of ex-
pediency of such changes in the CPC of Ukraine,
because quite probably that the indictment couldn’t
be conformed to the requirements of Art. 291 Code
of Ukraine in a second time by prosecutor filed. So
if there are rules that prohibiting the court to return
indictment again it have to take unlawful decisions
by the appointment of the trial on the basis of a in-
dictment act, which doesn’t conform to the CPC of
Ukraine. Moreover, when the court would adopt the
decisions it should guided to the principles of su-
premacy of law and the legitimacy, and therefore
the court couldn’t actually assign hearing on the ba-
sis of an indictment act. So we consider doubtful of
the need for these changes to the art. 314 CPC of
Ukraine.

We supported opinion about part 18 of the bill.
It said that if in special judicial proceedings took
place other defendants the prosecutor had the right
to submit the request and hearing in the trial would
be in the same criminal proceeding.

Next one that we have to discuss is the part 2 of
the bill. The bill in p. 2 amends to the art. 135 CPC
of Ukraine, in this context, that if any information
about that the person is abroad (not in Ukraine), so
such person shall take summon to the last known
place of his/her residence or his/her last stay and in-
formation must be published in the official newspa-
pers: «Voice of Ukraine», «Uriadovy Courier» and
on the official website of the authority conducting

the pre-trial investigation. In part 3 of the bill say
that a person sourcing properly acquainted with the
contents of summons from the date of its publica-
tion in the media nationally distributed. In such cir-
cumstances, the question arises if the person ac-
cording to the part 2 of the bill and consider the po-
sition of the part 3 of the bill will be properly in-
formed with the contents of summons from the date
of its publication in the media nationwide distribu-
tion. Then why such categories of persons sum-
mons must be sent at the last place of his/her resi-
dence or his/her stay, if they in any case will still be
properly informed with it only after its publication.

It is quite reasonable proposal to amend the
art. 190 CPC of Ukraine according to part 4 of the
bill, for acceptance losing power court resolution to
permit the arrest for compulsory transportation of
the person in case of voluntary appearance of a sus-
pect to an investigating judge or defendant in court.
The investigating judge informed about this the
prosecutor.

The bill in part 5 proposed amendments to the
art. 219 CPC of Ukraine providing part 4. This part
would establish procedure for calculating the terms
of pre-trial investigation in the case of unification
of criminal proceedings.

The bill in part 22 proposed amendments to the
part 4 of the art. 469 CPC of Ukraine by supple-
menting follows: «especially grave crimes commit-
ted by an organized group or criminal organization
or terrorist group or terrorist organization, but in the
case if suspect who isn’t the organizer of the group
or organization, to exposure the criminal actions of
other group members or other committed by a
group or organization offenses if the notified in-
formation is confirmed by the evidence».

Next that the bill proposed the second sentence
after the words «not allowed» add the words «ex-
cept with the written approval to the prosecutor by
the victim to conclude his agreement under para-
graph 4 of this article».

It should be said that the appropriate changes to
the current CPC of Ukraine would positively affect
to conclusion the agreement on the recognition of
guilt as differentiation of criminal procedural form.
Instead, we should more pay attention to the fact
that the current CPC of Ukraine in according to the
art. 468, 469 clearly indicate that it should be un-
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derstood by the term «agreement on the acceptance
of the guilty. Thus, the agreement on the ac-
ceptance of the guilt can be concluded between the
prosecutor and the suspect or the accused (with it
the initiative of a both sides).

In this way, the agreement on the acceptance of
the guilt is an agreement between the prosecutor
and the suspect, accused, which named parties of
agree on the conditions of responsibility of the sus-
pect or accused, but of course it is depending on
they helpful actions after the criminal proceedings
start or after receiving written notification of suspi-
cion on cooperation in exposing criminal proceed-
ings.

It is necessary to mention that according to civil
law — agreement is a legal fact, willful and lawful
action of an individual or a legal person, as provid-
ed by the law and that which isn’t stipulated, but
didn’t contradict to it, and is aimed at emergence,
modification or termination of civil rights or duties.

The legislation and legal practice, the term
«agreement» is usually used as a synonym of the
contract, but in civil science they aren’t identified.

The agreement is unilateral, if it is done on own
will of the one person and bilateral or multilateral,
which involves the participation of the two or more
persons. The parties are free to choose the counter-
party and defining its terms with the requirements
of the Civil Code of Ukraine, other acts of civil
law, business traditions, the requirements of rea-
sonableness and fairness.

Thus, according to that we had just mentioned
agreement could be bilateral or multilateral, when it
is expected the participation of two or more per-
sons, but the agreement of the acceptance of guilt,
the legislator took into account the specifics and
peculiarities of criminal proceedings. So the legisla-
tor clearly defined circle of persons between who
could be concluded the agreement on the ac-
ceptance of guilt, on whose initiative and under
which conditions. The relevant peculiarities distin-
guished the agreement about acceptance of guilt
from agreement of reconciliation.

Therefore, in the case when the victim have the
right to give the consent to an agreement on the ac-
ceptance of guilt according to the part 22 of the bill

actually gives reason to believe: that the initiative
to conclude the agreement under these conditions
will belong to the victim, which is inherent at the
conclusion the agreement of the reconciliation;
there is a new subject of agreement to conclude the
acceptance of the guilt, and this is contrary to the
art. 468, 469 CPC of Ukraine; if the victim gives
written consent, there is also a logical issue of
compensation for damages. Here we have to say
that such compensation didn’t exist in the bill and
in the CPC of Ukraine and also the same situation
in the context of an agreement on the acceptance of
the guilt.
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