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Aim: the main task of this scientific research is to study the ’plea bargaining’ in the Hungarian criminal 

proceedings. Methods of research: the using of international literature and the practice of Hungarian 

criminal judges. Results: the possible solutions to look at by the Hungarian legislator during the codification 

works in the quest of expediting proceedings and making them more efficient, included for example the legal 

institution of plea bargaining working excellently in the American continent and the amicable settlement type 

proceedings conducted in Europe. As a result, the new legislation has established the rules for cooperation 

by the defendant and the framework within which they should be applied. When establishing the system of 

cooperation based on the defendant’s confessing testimony, the legislator took into consideration the failure 

of the separate proceeding titled ’waiver of right to trial’. The establishment of the defendant cooperation 

forms and their complex system (which, in some points, resembles the solution applied in the French model) 

was, in part, a response to that failure. Discussion: based on the comparison of the main international legal 

literature. 
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Introduction. The current Hungarian Criminal 

Proceeding Act (Hungarian Act XIX of 1998; here-

inafter referred to as the ’Criminal Proceeding Act’) 

as adopted in 1998 and enacted in Summer 2003, 

has been amended at around 2,000 points by nearly 

90 acts and several constitutional court resolutions, 

rendering this Act non-coherent. The Hungarian 

legislator has responded to the situation by develop-

ing the new Hungarian Criminal Proceeding Act 

(Hungarian Act XC of 2017; hereinafter referred to 

as the ’New Criminal Proceeding Act’) which will 

become effective on 1 July 2018 [1, p. 273]. 

In general, it is ascertainable that there is a high 

demand in society for the fast and efficient comple-

tion of criminal proceedings. The objective of such 

proceedings is to hold accountable the perpetrators 

of each and every criminal offence in fair proce-

dures and with the lowest possible monetary and 

temporal efforts. The legislator aims to accomplish 

this objective with the help of the New Criminal 

Proceeding Act. 

As far as the current Hungarian landscape is 

concerned, the statistics published by the Prosecu-

tor General in November 2016 reveal that, overall, 

the duration of criminal proceedings has increased 

in the past few years [2]. The average duration of 

investigations of 162.9 days in 2007 increased to 

243.7 days by 2015. The average duration of prose-

cutor’s office administration at first instance (i.e. 

the time elapsing from the date of receipt of docu-

ments by the prosecutor’s office to the date of filing 

of the formal accusation) of 26.1 days in 2007 in-

creased to 35.6 days by 2015. Also, the average 

duration of the judicial phase (i.e. the time elapsing 

from the date of filing of the formal accusation to 

the date of adoption of the final judicial decision) of 

356.8 days in 2007 increased to 390.8 days by 

2015. In order to (hopefully) improve the timeliness 

of proceedings, the legislator has changed the cur-

rent legislation at multiple points resulting in the 

New Criminal Proceeding Act giving special atten-

tion also to the cooperation by the defendant (i.e. 
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the rules of ’plea bargaining’ as applied in Hunga-

ry).  

This study starts with a theoretical introduction 

(listing the reasons for changing the current regula-

tion and some examples available to the legislator 

(for possible adoption into Hungarian law) includ-

ing in particular the French model) which is fol-

lowed by the presentation of how the cooperation 

by the defendant (i.e. ’plea bargaining’) works in 

Hungary. This study has been made from the per-

spective of the right to a fair trial. Therefore, I have 

tried to find out how the principle of equality of 

arms (recognised as an essential element of the 

right to a fair trial) [3, p. 115] may be enforced in 

the new legislation. [This study was supported by 

the UNKP-17-4 New National Excellence Program 

of the Ministry of Human Capacities]. 

The basic concept of the Hungarian legislator to 

be applied to the codification was that it would be 

reasonable to distinguish cases in which the de-

fendant confesses the criminal offence from cases 

where the defendant denies the charge and the 

prosecutor has to prove the defendant guilty. The 

reason being is that the confession provides an 

opportunity to cooperate with the defendant which 

could serve the interests of every party involved in 

the proceeding: it helps the authorities save time 

and costs; it reduces the sanction to be given to the 

defendant; it allows the victim to feel compensated 

for sure; and it also conveys the message that the 

perpetrator of the criminal offence will effectively 

be held accountable. This perception is not alien 

either in the science of criminal proceeding law or 

in legal practices [1, p. 274-275]. 

Examples and models, including in particular 

French ’amicable settlement’ type proceedings. 

Based on the legal institution of ’plea bargaining’ 

as applied in the United States of America (U.S.A.), 

more and more European countries have been try-

ing to expedite and simplify the proceedings as a 

significant part of their reformation efforts [4, 

p. 507]. However, I think it is necessary to clarify 

in advance that the legal institution of ’plea bar-

gaining’ does not effectively exist in the criminal 

proceedings in European countries in the same way 

as it exists in the criminal proceedings in the U.S.A. 

The reasons being are that the legal power of the 

prosecutor is more restricted compared to the 

U.S.A. model (for example, in amicable settlement 

in English criminal proceedings, the prosecutor 

shall not have influence on the type or extent of the 

punishment or not make any motion with respect to 

that) [5, p. 102], and that the process of bargaining 

is restricted (for example, in the Italian amicable 

settlement model, the qualification of criminal of-

fences constituting the subject matter of the charge 

is out of bargaining) [6, p. 172-179]. Therefore, in 

my opinion, it is better to describe the criminal 

proceedings in European law systems as ’amicable 

settlement proceedings that are based on the con-

fession of the defendant and similar to plea bargain-

ing’ rather than directly using the term plea bar-

gaining for them. (This is why the term plea bar-

gaining is written with quotation marks in the title 

of this study). 

Even though the Hungarian legislator had the 

opportunity to look at the amicable settlement sys-

tems applied in several countries as examples (in-

cluding the systems applied in the aforementioned 

countries, the Spanish conformidad as well as the 

German, Austrian and Swiss amicable settlement 

systems). I will focus on the solution applied in 

French criminal proceedings in the following part 

of this study. One of the reasons for choosing the 

French model is that, based on legal historic tradi-

tions, the establishment of the system of French 

criminal proceedings [starting from the French 

Code of Criminal Instruction of 1808 (originally 

titled ’Code d’Instruction Criminelle’ in French)] 

was a proven milestone in the evolution of Europe-

an criminal justice services [7, p. 12]. One of the 

distinctive features of the ’amicable settlement 

proceedings that are based on the confession of the 

defendant and similar to plea bargaining’ is that, in 

contrary to the Hungarian legislation, the French 

criminal proceeding follows the principle of oppor-

tunity as a general rule. However, as elaborated 

later in this document, the legal institution of ’plea 

bargaining’ (i.e. real amicable settlement address-

ing all matters) does not effectively exist in this 

legislation either, due to the distinctive features of 

the continental (civil law) legal system. 

There are two types of amicable settlements that 

are similar to plea bargaining and currently applied 

in French criminal proceeding law: composition 

pénale and plaider coupable. Below are the descrip-

tions of these two settlement types. 

Composition pénale. For a long time, French 

law resisted the implementation of amicable settle-

ment proceedings that are based on the confession 
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of the defendant and similar to plea bargaining. It 

was not until 1999 that the first amicable settlement 

proceeding was incorporated into French criminal 

proceeding law (however, it was not effectively 

applied before 2001) with the title of composition 

pénale, meaning amicable criminal law settlement 

(refer to Sections 41-2 and 41-3 of the CPP). The 

essence of this legal institution (that is often called 

’French plea bargaining’ in French bibliography 

due to its nature) is that “the law prescribes that the 

prosecutor, prior to the formal accusation being 

filed, shall have the discretion to propose an amica-

ble criminal law settlement (i.e. criminal law ’sanc-

tion’) to the defendant provided that certain condi-

tions are met (only applicable to minor offense or 

misdemeanour, where the type of punishment is 

equal to or less than 5 years of imprisonment) and 

that the defendant confesses themselves guilty in 

committing one or more criminal offences or regu-

latory offences”. The settlement takes place only if 

the defendant accepts the prosecutor’s proposal. In 

this type of proceeding, the role of the judge is 

restricted to a formal approval [8, p. 379-382]. 

The scope of legal consequences that the prose-

cutor may propose (as a criminal law sanction) 

includes but is not limited to the following: the 

defendant to make payment for a specific amount 

of fine not exceeding the maximum amount of fine 

specified for the particular type of criminal offence 

committed; the defendant to hand over the asset or 

assets either used as means to commit the criminal 

offence or created as a result of the criminal of-

fence; driver’s licence or hunting permit to be 

withdrawn temporarily; the defendant to participate 

in some form of medical or disciplinary treatment 

offered in a healthcare institution (refer to Section 

41-2 of the CPP). The prosecutor shall have discre-

tion to select from the aforementioned options and 

also from the taxative list of options defined in 

Section 41-2 of the CPP.  

As it can be seen from the definition, another 

important element of this legal institution is the 

voluntary confession of the defendant. The defend-

ant may either accept or decline the proposal made 

by the prosecutor but may not initiate any kind of 

bargaining. (The defendant may request that a de-

fence counsel be involved in the proceeding. How-

ever, it is to be noted that amicable criminal law 

settlement is not a case of obligatory defence.) If 

the defendant does not accept the proposal, then the 

prosecutor shall file a formal accusation in accord-

ance with the rules for normal proceedings and 

conduct the proceeding within the framework for 

normal proceedings [9, p. 728]. If the defendant 

accepts the proposal made by the prosecutor, it 

shall be recorded in a minutes and such minutes 

shall be submitted to the acting court. 

The judge shall not modify the substance of the 

amicable settlement but shall verify its legitimacy 

(and may hold a non-public hearing for that pur-

pose). If the amicable settlement is legitimate, the 

judge shall approve it, and if the amicable settle-

ment is not legitimate, the judge shall decline it (no 

legal remedy shall lie against either of these deci-

sions) [10, p. 198] If approved, the amicable set-

tlement becomes executable (no appeal shall lie) 

involving the same legal effect as the final judicial 

decision (i.e. the amicable settlement becomes a 

case decided) [11, p. 833-834]. 

An interesting feature of this legal institution is 

that it takes into consideration the interests of the 

victim, too. The law prescribes that if the victim is 

a known party and amicable criminal law settle-

ment is applied, then the prosecutor shall oblige the 

defendant to provide for compensation for the dam-

age caused by the criminal offence. 

Plaider coupable.Besides composition pénale, 

another legal institution appeared in 2004 that is 

also based on amicable settlement: it is called 

plaider coupable and also known as comparution 

sur reconnaisance préalable de culpabilité in the 

French criminal proceeding act, meaning appear-

ance based on prior confession of guilt (refer to 

Sections 495-7 and 495-16 of the CPP). Even 

though it is commonly cited as “real plea bargain-

ing” in French bibliography, this legal institution is 

not identical to that applied in the U.S.A [7, p. 225]. 

This legal institution shares the essential ele-

ments with the composition pénale and ’only’ dif-

fers in that the plaider coupable allows the prosecu-

tor to apply effective sanction (as this term is con-

strued from a substantive criminal law perspective) 

including the proposal of imprisonment up to and 

including one year [12, p. 2]. Subsequently, this 

type of amicable settlement proceeding is consid-

ered a case of obligatory defence. 

Besides confession by the defendant, another 

prerequisite of this legal institution is that the de-

fendant take presence, in person, before the prose-

cutor. Another difference is that the decision shall 
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be adopted in a public trial (refer to Section 495-9 

of the CPP). In this trial, the judge shall verify 

whether the criminal offence has been appropriately 

qualified, whether the confession made by the de-

fendant is volunteer and credible (authentic), and 

whether the sanction is in line with the severity of 

the criminal offence and the personal conditions of 

the defendant (these tasks of the judge are jointly 

called homologation or judicial assent).  

It means that in this type of amicable settlement, 

the judge has an active role rather than just formally 

signing a document. Appeal against the judge’s 

decision may lie. 

Lessons to be drawn. As it can be seen above, 

these two types of amicable settlement legal institu-

tion similar to plea bargaining re-assign the classic 

tasks amongst the parties involved in justice pro-

ceedings. In the French model, the prosecutor shall 

apply (in fact, make motion for) the sanction and 

the judge shall approve it. Besides, the defence 

counsel acts more like a consultant in this model. 

On the other hand, the defendant becomes an active 

party, sort of ’driving’ the proceeding [7, p. 237]. 

All of this expediate the proceeding (primarily, 

the judicial phase becomes shorter) and the preju-

dice to the fundamental rights of the defendant is 

counter-balanced (compensated for) by the guaran-

tee rules associated with these legal institutions. 

The failure of the separate proceeding titled 

’waiver of right to trial’. Waiver of right to trial is 

a separate proceeding that is based on the confes-

sion of the defendant and was incorporated into the 

Hungarian Criminal Proceeding Act on 1 March 

2000 with the aim to expedite criminal proceedings 

and make them more efficient. However, it has not 

brought the expected effects and still does not func-

tion as an efficient legal institution despite of being 

amended several times. There are no constitutional 

concerns to justify why this proceeding is applied 

so rarely as the Hungarian Constitutional Court laid 

the constitutional foundation for this legal institu-

tion as early as its implementation, stating that 

“providing incentive to confessing defendants in 

the form of allowances defined in the Hungarian 

Criminal Code is in the best interests of the Hun-

garian Constitution and cannot, in any way, be 

considered as a state coercion aimed at making 

defendants waive their constitutional rights” [13]. 

In my opinion, this separate proceeding has been 

suffering from obvious mistakes associated with the 

imposition of penalties (amongst other mistakes) 

since it was established. Based on the original rules 

for this separate proceeding and considering that 

Hungarian practices for the imposition of penalties 

tended towards the lower limit of the penalties, the 

application of reduced penalties did not bring real 

benefits to perpetrators. Also, in the initial times, it 

was not even possible to suspend the execution of 

imprisonment [14, p. 791]. The enactment of the 

new Hungarian Criminal Code (Hungarian Act C of 

2012; hereinafter referred to as the ’Criminal 

Code’) has brought along changes in the rules for 

imposition of penalties in relation to the waiver of 

right to trial. The essence of these changes does not 

go beyond the implementation of a possible mini-

mum threshold, with the reduced maximum thresh-

old for the penalties not having been specified. As a 

direct result of that, in case of imposition of cumu-

lative penalties, it does not make a difference to the 

defendant whether or not they waive the right to 

trial [14, p. 792]. However, it is to be noted that this 

legislation does not make sense in that it gives priv-

ilege to a perpetrator committing organised crime in 

a criminal organisation if the perpetrator cooperates 

with the authorities. The reason why it does not 

make sense is that these perpetrators are subject to 

the old reduced penalties that guarantee a maximum 

threshold. Consequently, among all perpetrators, 

cooperative defendants remain the only beneficiar-

ies to whom it would be worth to waive the right to 

trial. But the number of such perpetrators is very 

low in Hungary [14, p. 792]. 

Therefore, I have come to the conclusion that 

the reason why this separate proceeding is applied 

rarely mainly lies in the substantive criminal law 

consequences of the legal institution waiver of right 

to trial. All of this have resulted in the participants 

in the proceeding becoming unmotivated. First, the 

investigating authority has become unmotivated as 

promoting the waiver of right to trial would cause 

the separate proceeding to expedite the judicial 

phase but not the investigatory phase. From the side 

of the authorities, the prosecutor may also become 

unmotivated as it shall bear significant amount of 

responsibility for being the party who shall enforce 

the state’s request for the imposition of penalty and 

decide (after verifying that the conditions are met) 

whether or not the separate proceeding may be 

applied. Amongst other factors, it is the reason why 

the rate of application of the legal institution waiver 
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of right to trial shows a great deal of variation 

across Hungary. The defence side also becomes 

unmotivated as the Hungarian substantive criminal 

law legislation does not seem to provide real bene-

fits to the defendant who agrees to the restriction of 

their constitutional rights. Finally, it is also to be 

highlighted that legal practice studies have indicat-

ed that the reason why the legal institution waiver 

of right to trial is applied rarely (in addition to the 

reasons mentioned above) is that it competes with 

other separate proceedings with regards to the con-

ditions of its application, amongst other aspects. 

Such competing separate proceedings include the 

’fast track court procedure’ and ’expedited hear-

ing’. 

The forms and system of defendant coopera-

tion in the New Criminal Proceeding Act. “[…] 

Justice must not only be done: it must also be seen 

to be done […]”, said the European Court of Hu-

man Rights with regards to the study of the princi-

ple of equality of arms [15]. In my opinion, this 

view also goes for the new Hungarian legislation 

about the cooperation by the defendant. 

In the New Criminal Proceeding Act, the con-

fession of guilt and the intention of the defendant to 

cooperate may lead to two types of amicable set-

tlement. Below are the detailed descriptions of 

these types of cooperation by the defendant. 

Cooperation type 1 (amicable settlement 

about confession of guilt in the investigatory 

phase). Defendant cooperation type 1 has been 

established as a direct and express response to the 

failure of the legal institution waiver of right to 

trial. It is mainly aimed at such proceedings con-

ducted before courts of first instance where a case-

deciding final decision is adopted already at first 

instance after a relatively long evidence procedure. 

In this form of cooperation, the amicable settle-

ment starts as early as in the investigatory phase 

(the new Criminal Proceeding Act cites this legal 

institution as ’amicable settlement about confession 

of guilt’ amongst the rules for investigation). The 

reason being is that, in cases of obligatory defence, 

the prosecutor, the defendant and the defence coun-

sel may enter into a formal amicable settlement 

about the confession of the guilt of the defendant 

with such settlement being independent of the 

court. Even though it may not be read out unam-

biguously from the legislation, this process may be 

broken down to the following 3 phases in my opin-

ion. The first phase is the initiation of amicable 

settlement (not bound by formal conditions), avail-

able not only to the defendant and the defence 

counsel as it used to be, but now also available to 

the prosecutor. It is followed by the course of nego-

tiations (also not bound by formalities) where bar-

gaining may take place about the confession of 

guilt and the substantive elements of the amicable 

settlement. In this phase, the defence counsel shall 

be entitled to negotiate with the prosecutor sepa-

rately. The only formality that applies to this nego-

tiation is that the prosecutor shall state its position 

at the beginning of this negotiation. The third phase 

comprises entering into the amicable settlement. It 

must be made in written form since it has to be 

recorded in the minutes for the suspect’s question-

ing and signed by the prosecutor, the defendant and 

the defence counsel at the same time (refer to Sec-

tions 407 to 409 of the New Criminal Proceeding 

Act). The amicable settlement may apply to a single 

criminal offence, multiple criminal offences or all 

criminal offences [refer to Section 410 (1) of the 

New Criminal Proceeding Act]. The latter raises the 

question whether entering into the amicable settle-

ment will result in segregation of the criminal of-

fences.  

The act contains an itemised list of the substan-

tive elements of the amicable settlement with such 

elements divided into mandatory and optional ele-

ments. Mandatory elements include the description 

of the criminal offence in the same form and with 

the same level of details as specified in the indict-

ment as well as the qualification of the criminal 

offence as established by the prosecutor; the state-

ment made by the defendant about confessing the 

guilt and making a confessing testimony in relation 

thereto; and the penalty or individually applicable 

measure (with indication of the type, extent and 

duration). Optional elements include secondary 

penalty; measure (with indication of type, extent 

and duration) applicable in parallel with a penalty 

or measure; for certain criminal offences, termina-

tion of the proceeding or rejection of the denuncia-

tion; obligation of or exemption from paying crimi-

nal costs; scope of other obligations undertaken by 

the defendant such as undertaking to satisfy a civil 

law claim made by a private party (refer to Sections 

410 and 411 of the New Criminal Proceeding Act). 

The New Criminal Proceeding Act contains expres-

sis verbis that none of the following shall be subject 
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to the amicable settlement: coercive medical treat-

ment; seizure; seizure of assets; or permanently 

rendering electronic data inaccessible [refer to Sec-

tion 411 (6) of the New Criminal Proceeding Act]. 

(The legislator has established a so-called favor 

defensionis regulation for the case when no amica-

ble settlement is entered into by and between the 

prosecutor and the defendant. It means that the 

initiation of the amicable settlement or the docu-

ments created in association therewith may not be 

used as evidence or means of evidence. In this case, 

the proceeding shall continue, under the rules ap-

plicable to standard proceedings, with the filing of a 

traditional formal accusation). 

If a written amicable settlement is entered into, 

the case will proceed to the judicial phase with the 

filing of a special formal accusation (under the title 

’filing of formal accusation in case of amicable 

settlement’). In this case, the prosecutor shall be 

obliged to file the formal accusation with the same 

facts and criminal offence qualification as specified 

in the amicable settlement recorded in a minutes. 

The prosecutor shall also be obliged to submit to 

the court not only the indictment but also the 

minutes that contains the amicable settlement. The 

prosecutor shall make 3 motions in the indictment: 

for the court to approve the amicable settlement; for 

the type of penalty to be imposed or measure to be 

applied in line with the substance of the amicable 

settlement; and for the type of other measure or 

measures to be taken by the court in line with the 

substance of the amicable settlement [refer to Sec-

tions 424 (1) to 424 (3) of the New Criminal Pro-

ceeding Act].  

In case of cooperation type 1, the court proceed-

ing shall be conducted within the framework of a 

separate proceeding (“proceeding in case of amica-

ble settlement”) where the court shall hold a pre-

paratory session at which the court shall not modify 

the substance of the amicable settlement but shall 

verify the legitimacy of the amicable settlement. 

The preparatory session shall start with the prosecu-

tor stating the essence of the charge and the mo-

tions. After that, the court shall inform the accused 

party of the consequences of approval of the ami-

cable settlement. One of these consequences that, in 

my opinion, may have outstanding significance is 

that no appeal shall lie against the approval deci-

sion. Then the court shall ask the accused party to 

state whether or not the accused party confesses 

guilt and waives their right to trial, both in accord-

ance with the amicable settlement. In my opinion, 

this rule (i.e. the defendant shall re-state their posi-

tion before the court) facilitates the enforcement of 

the principle of directness. Moreover, the legislator 

has added a guarantee rule according to which the 

defendant shall be entitled to consult with their 

defence counsel before giving answer to the ques-

tion (refer to Sections 731 and 732 of the New 

Criminal Proceeding Act). If the accused party 

confesses guilt and waives their right to trial, the 

court shall verify if the conditions for approving the 

amicable settlement are satisfied (i.e. running a test 

consisting of 5 conjunctive elements specified in 

Section 733 of the New Criminal Proceeding Act). 

If court chooses to approve the amicable settlement 

with a court decision, the proceeding shall continue 

as if the defendant had confessed guilt at the pre-

paratory session in case of cooperation type 2. In 

this scenario, the case-deciding decision shall be 

made either at the preparatory session or, in excep-

tional cases, at a trial (refer to Sections 735 and 736 

of the New Criminal Proceeding Act). If the court 

chooses to decline the amicable settlement (also 

with a court decision, against which no appeal shall 

lie), the proceeding shall continue under the rules 

applicable to standard proceedings, i.e. as if the 

defendant had not confessed guilt at the preparatory 

session in case of cooperation type 2 (refer to Sec-

tion 734 of the New Criminal Proceeding Act). At 

this point, it can be noticed in my opinion that the 

legislator did not intend to establish two separate 

forms of cooperation by the defendant in the new 

legislation but rather intended to establish a system 

that combines them and correlates them to each 

other. 

Cooperation type 2 (form relating to the pre-

paratory session). The legislator has established 

another type of cooperation by the defendant (in my 

opinion, with a subsidiary nature) the distinctive 

feature of which is that the investigation shall take 

place under the general rules (i.e. without an ami-

cable settlement being entered into), but the prepa-

ration of the trial, more specifically the preparatory 

session (to be commended after the filing of the 

formal accusation) shall involve the establishment 

of a cooperation that does not require a formal ami-

cable settlement but rather, virtually, the approval 

and reconciliation of the defendant.  
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The legislator did not try to conceal its intention 

to establish the so-called preparation of the trial on 

the merits process in criminal proceedings. This 

process shall give place not only to the administra-

tive tasks but also to the preparation of the trial on 

the merits. The reason being is that, if the reaction 

of the prosecution and the defence sides becomes 

obvious as early as at the beginning of the judicial 

phase, it may serve as a guide to establish which 

direction the evidence process should go to and 

may also help expedite the proceedings and make 

them more efficient. 

The stage of defendant cooperation type 2 is the 

preparatory session which the legislator has tried to 

make more concentrate. The baseline was to define 

this form of court proceeding: “a public session 

held after filing of the formal accusation with the 

aim to facilitate preparation of the trial on the mer-

its, at which the accused party and the defence 

counsel may state their positions about the charge 

and contribute to how the criminal proceeding 

evolves, both prior to the trial” [refer to Section 

499 (1) of the New Criminal Proceeding Act]. This 

session shall start with the prosecutor stating the 

essence of the charge and indicating the means of 

evidence that corroborate the charge. Even though 

the prosecutor may not know at this point whether 

or not the defendant confesses guilt, the prosecutor 

may make motion for the type, extent and duration 

of the sanction in order to facilitate orientation of 

the court’s decision later in the proceeding. Then, 

the accused party shall be questioned where the 

accused party shall be given the so-called defendant 

warning (Miranda warning) and informed that the 

defendant may confess guilt. After that, the accused 

party shall be asked to make statement whether or 

not they confess guilt in the criminal offence con-

stituting the subject matter of the charge and thus 

waive their right to trial (refer to Section 502 of the 

New Criminal Proceeding). If the accused party 

confesses guilt (without a written amicable settle-

ment), the court shall run a test consisting of three 

conjunctive conditions specified in Section 504 (2) 

of the New Criminal Proceeding Act with the aim 

to verify whether or not the confessing testimony 

had been given voluntarily. If the court accepts it, 

the court shall make the case-deciding decision 

either at the preparatory session or at a trial. In case 

of the latter, evidence process may be conducted 

but it shall not question the foundedness of the facts 

specified in the indictment or the matter of guilt 

(refer to Sections 504 and 505 of the New Criminal 

Proceeding). If the court does not accept the con-

fessing testimony of the accused party or if the 

defendant denies to confess guilt in the first place, 

then the court proceeding shall continue under the 

rules applicable to standard proceedings with con-

dition that the defendant shall be entitled to confess 

guilt at any time during the proceeding (refer to 

Sections 506 to 508 of the New Criminal Proceed-

ing Act). 

Common rules and making conclusions. Both 

types of cooperation by the defendant share the rule 

according to which the legal sanction and associat-

ed matters may constitute the subject matter of the 

bargain. On the other hand, facts or legal crime 

qualifications may not be subject matter of the 

amicable settlement as these are stated by the pros-

ecutor during the proceeding. Another common 

feature of the two types of cooperation is the volun-

tary confessing testimony of the defendant that has 

been obtained without any kind of coercion of 

force. In each case, the court shall review such 

testimony and adopt a decision in connection 

therewith. 

The legal institution of cooperation by the de-

fendant may be applied to any type of criminal 

offence. In my opinion, the legislation and its com-

plex system imply that the legislator considers co-

operation type 1 as the general rule in the system of 

cooperation. That is, the best way to expedite pro-

ceedings would be for the defendant to give con-

fessing testimony and for the prosecution and de-

fence sides to start cooperation, both as early as in 

the investigatory phase. Nonetheless, for pragmatic 

consideration, the legislator did not wish to lose the 

possibility for cooperation by the defendant even if 

the defendant does not give confessing testimony in 

the investigatory phase or if either or both sides 

lack full commitment towards the cooperation. So, 

there is a second option for cooperation by the de-

fendant in which the defendant may, without a 

written amicable settlement, give a confessing tes-

timony and waive their right to trial during the 

preparation of the trial, more specifically at the 

preparatory session that the legislator has made 

more concentrate. If the defendant does not wish to 

cooperate (and also does not waive their right to 

trial) either in the investigatory phase or during the 

preparation of the trial, the defendant may still, at 
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any time during the proceeding of first instance, 

give (confessing) testimony and thus contribute to 

how the evidence procedure evolves. However, it 

would also mean that the defendant would deprive 

themselves of the possibility for their case to be 

completed more quickly and a (final) case-deciding 

decision to be made earlier. 

Below is a diagram to facilitate understanding of 

the system of cooperation by the defendant. 

 

Cooperation type 1 Cooperation type 2 

In the investigatory phase: the prosecutor – the 

defendant – the defence counsel may enter into a 
formal amicable settlement about the confession of 

guilt (“amicable settlement about confession of 

guilt” – refer to Chapter LXV of the New Criminal 
Proceeding Act) 

Investigatory phase: in accordance with general 

rules (i.e. no amicable settlement) 

Filing of formal accusation: in accordance with 

special rules (“filing of formal accusation in case 

of amicable settlement” – refer to Section 424 of 
the New Criminal Proceeding Act) 

Filing of formal accusation: in accordance with 

general rules (refer to Sections 421 to 423 of the 

New Criminal Proceeding Act) 

Judicial phase: separate proceeding – “proceeding 

in case of amicable settlement” (refer to Chapter 

XCIX of the New Criminal Proceeding Act) 
- the court shall decide whether or not the amicable 

settlement is legitimate 

- the court shall not modify the substance of the 
amicable settlement 

After filing of the formal accusation starts the nego-

tiation process during the preparation of the trial, 

more specifically at the preparatory session. This 
process does not result in a formal amicable settle-

ment but rather gives the defendant the opportunity 

to approve the situation and reconcile themselves. 

approves the amicable 

settlement (with a deci-

sion against which ap-
peal shall not lie) 

declines the amicable 

settlement (with a deci-

sion against which ap-
peal shall not lie) 

the accused party con-

fesses guilt 

the accused party does 

not confess guilt 

passing a judgement: 

either at the preparatory 
session or at the trial 

case-deciding decision: 

in accordance with the 
rules applicable to 

standard proceedings 

if the court accepts it: 

the court shall pass a 
judgement either at the 

preparatory session or at 

a trial 

in this case, or if the 

court declines the con-
fessing testimony: the 

court shall make a case-

deciding decision within 

the framework of a 
standard proceeding 

(with condition that the 

defendant shall have the 
right to confess guilt at 

any time) 

What are the items that may not be subject matter of an amicable settlement? Facts, and legal qualifica-

tion (these are stated by the prosecutor) 
What are the items that may be subject matter of bargaining? Legal sanction and associated matters 

 

Diagram 1: The system of cooperation by the defendant (as interpreted by the author) 

Overall, it can be stated that the rules for coop-

eration by the defendant as set forth in the new 

legislation as well as the associated guarantee pro-

visions (for example, cases of obligatory defence; 

verification of the legitimacy of any confessing 

testimonies made before the court and of any ami-

cable settlement; extended scope of warnings to be 

given to the defendant during the proceeding) com-

ply with the requirements for fair trials. Moreover, 

this legislation does not derogate the more broadly 

construed principle of equality of arms, either – if 

the defendant chooses to waive their fundamental 

right to trial, they will receive, in exchange, quicker 

proceeding and certain substantive criminal law 
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allowance. (However, as detailed in Section II.3 of 

this study above, such allowance in its current form 

does not give the perpetrators true benefits in my 

opinion. This aspect of substantive criminal law 

rules would be worth reconsideration.) Therefore, I 

find proceeding law rules appropriate. However, 

the legislation unfortunately seems to have some 

mistakes typical to ’works of multiple authors’. 

These mistakes render some of the provisions con-

cerning cooperation uncertain or rather ambiguous 

than not. Some examples are already mentioned in 

this study such as the matter of cooperation type 1 

where the phases of the negotiation for amicable 

settlement cannot be read out unambiguously from 

the legislation.  

Both types of cooperation may give rise to the 

question why the victim has been left out from the 

process of cooperation. The reason being is that 

there is a separate legal institution aimed at helping 

the victim and the defendant reach a sort of ’agree-

ment’. This legal institution is called mediation 

proceeding and taxonomically separated from the 

system of cooperation by the defendant. However, 

the French model (where, if the victim is a known 

party, the prosecutor shall oblige the defendant to 

compensate the victim for the damage caused by 

the defendant) could serve as a good example to 

reinforce the rights of the victim (private party) in 

this system by, for example, making the ’undertak-

ing to satisfy a civil law claim made by a private 

party’ a mandatory element (rather than being an 

optional element as the case is now). 

Closing thoughts. “Justice may fade away as 

time passes by”, said the French criminalist Ed-

mond Locard [16, p. 251]. This thesis is evergreen 

as the matter of how criminal proceedings could be 

expedited and made more efficient is constantly 

present in both legal theory and legal practice. 

The possible solutions to look at by the Hungar-

ian legislator during the codification works in the 

quest of expediting proceedings and making them 

more efficient, included for example the legal insti-

tution of plea bargaining working excellently in the 

American continent and the amicable settlement 

type proceedings conducted in Europe. As a result, 

the new legislation has established the rules for 

cooperation by the defendant and the framework 

within which they should be applied. When estab-

lishing the system of cooperation based on the de-

fendant’s confessing testimony, the legislator took 

into consideration the failure of the separate pro-

ceeding titled ’waiver of right to trial’. The estab-

lishment of the defendant cooperation forms and 

their complex system (which, in some points, re-

sembles the solution applied in the French model) 

was, in part, a response to that failure.  

It is also to be noted that such cooperation may 

involve risks to almost all ’parties’. One of them is 

the risk of “point of no return” commonly men-

tioned in international bibliography. This risk 

means that if the defendant is too early to give a 

confessing testimony during the proceeding, it may 

deteriorate the defending strategy and proportion-

ately reduce the possibility for the defendant to be 

acquitted [17, p. 156]. In my opinion, the rules for 

the new system of cooperation by the defendant 

along with the associated guarantees comply with 

the requirements for fair trial and do not derogate 

the more broadly construed principle of equality of 

arms, either. However, for this legislation to 

achieve its objective (expedition and increasing 

efficiency), the parties have to perceive that they 

have interest in the application of this legislation. 

However, it seems that achieving the parties’ per-

ception of being interested would require, amongst 

others, amending the rules of substantive law in a 

direction that is more favourable to the defendant.  

Besides, the legal institution of cooperation by 

the defendant gives rise to numerous questions 

(mainly dogmatical ones relating to proceeding 

law). Some of such questions about cooperation 

type proceedings, for example, are how impartial 

judges can remain in such proceedings, and wheth-

er or not this legal institution derogates the function 

of finding justice. In my opinion, by establishing 

the various types of cooperation by the defendant in 

Hungarian criminal proceedings, the legislator has 

given the judge (and the judicial phase) the very 

role of securing the legitimacy of the amicable 

settlement and the voluntariness of the confessing 

testimony and safeguarding the amicable settlement 

process. All of this help ensure that the principle of 

judicial impartiality cannot be derogated. [Howev-

er, it may cause an interesting situation if the court 

declines the amicable settlement (in case of cooper-

ation type 1) or does not accept the accused party’s 
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confession of guilt (in case of cooperation type 2) 

as either of these scenarios would oblige the court 

to conduct the proceeding under the rules applica-

ble to standard proceedings as if no amicable set-

tlement had been entered into (in case of coopera-

tion type 1) or if the accused party had not con-

fessed guilt (in case of cooperation type 2).] Also, 

justice shall be treated as a justice of golden mean, 

without the addition of any qualifier word, and in 

the quest of justice, the expedition of proceedings 

(with the application of proper guarantees) shall be 

and remain an objective to accomplish. 
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Мета: вивчення «укладення угоди про визнання винуватості» в кримінальному проваджені 

Угорщини. Методи дослідження: використовуються міжнародна література та судова практика 

угорських суддів із розгляду кримінальних справ. Результати: під час проведення кодифікаційних 

робіт стосовно кримінального процесуального законодавства Угорщини в контексті дії інституту 

укладення угоди про визнання винуватості необхідно обов’язково враховувати досвід успішної 

роботи останнього в США, а також врахувати процесуальний порядок дії відповідного інституту в 

Європі. В результаті в новому законодавстві будуть встановлені правила взаємодії зі стороною 

захисту, а також встановлені чіткі межі, в яких вони повинні застосовуватися. При встановленні 

системи взаємодії, заснованої на показаннях свідка підсудного, законодавець бере до уваги відмову 

від подальшого розгляду, що має назву «відмова від права на судовий розгляд». Закріплення форм 

взаємодії обвинуваченого та створення комплексної системи (яка в деяких випадках нагадує рішення, 

застосоване у французькій моделі), що застосовувалась у разі такої відмови. Обговорення: 

порівняння було проведене на основі використання міжнародної юридичної літератури. 

Ключові слова: кримінальний процес, угоди про визнання провини, обвинувачений, права людини. 
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Цель: изучение «заключение соглашения о признании виновности» в уголовном производстве 

Венгрии. Методы исследования: используются международная литература и судебная практика 

венгерских судов по рассмотрению уголовных дел. Результаты: во время проведения 

кодификационных работ в уголовном процессуальном законодательстве Венгрии в контексте 

действия института заключения сделки о признании виновности необходимо обязательно 

учитывать опыт успешной работы этого института в США, а также учесть процессуальный 

порядок действия соответствующего института в Европе. В результате в новом 

законодательстве будут установлены правила взаимодействия со стороной защиты, а также 

установлены четкие границы, в которых они должны применяться. При установке системы 

взаимодействия, основанной на показаниях свидетеля подсудимого, законодатель принимает во 

внимание отказ от дальнейшего рассмотрения с названием «отказ от права на судебное 

разбирательство». Закрепление форм взаимодействия обвиняемого и создание комплексной системы 

(которая в некоторых случаях напоминает решение, применяемое во французской модели), что 

применяться в случае отказа. Обсуждение: сравнение было проведено на основе использования 

международной юридической литературы. 

Ключевые слова: уголовный процесс, соглашение о признании вины, обвиняемый, права человека. 

 


