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JEJIIKTU MPOTH JIIOASIHOCTI
K CNELU®IYHUA BUI MPABOMOPYLIEHD

Berynni 3ayBaru. | xoBTHs1 1946 p. B Himeupkomy wmicti Hropu6Gepr y
MpPUMIlLeHH] KOJUIIHBOI'O MiCbKOTO Ccymy OyJio BUroJolleHO BUpPOK MixHa-
POIHOrO0 BOEHHOIO TPUOYHaJNy, CTBOPEHOrO NEpPXKaBAMU — IE€PEMOXKHHULSMHU
y Jpyriél cBiTOBi#i BilHi AJ8 MPUTSATHEHHS N0 KPHUMiHAJbHOI BiAMOBifa/b-
HOCTi TOJIOBHUX HiMELIbKHX BOEHHUX 3/04MHLiB. Llell cymoBu#l opran mpors-
rOM Maike HeCSTH MiCSLiB pO3r/sifaB OOBUHYBAYeHHSI, BUCYHYTI ABAALSATH
OBOM ocobaM, fiKi Hajexkanu Ao Buuoro kepiBuuursa Il peixy.

[lisnime lenepanbua Acambaes OOH satBepausia (pesonolissMu Bif
11 rpynast 1946 p. i 27 aucronana 1947 p.) Ti npuHuMnu, ski OyJau MoKJa-
JleHi B OCHOBY [MilJIBHOCTI LIbOr0 MEPLIOTO B iCTOPIil JIIOACTBA peasbHO [ilo-
4oro OpraHy MiKHApOJHOI KPUMiHAJAbHOI IOCTHULII Ta HOro BUPOKY i fKIi
BiITOMi, OTKe, HAOYJ/ M 3HAUEHHS CBITOBUX CTaHAAPTIB MiXKHAPOAHOTO KPHUMi-
HaJIbHOTO IpaBa i CYyHOYUHCTBA.

3romom OOH 11e HeomHOPa3oBO MOBOAMUJIOCH CTBOPIOBATH THMMYAacCOBi Cy-
JOBi IHCTUTYLII 32151 MI2KHAPOAHOTO KPHUMiHAJbHOTO MOKAaPAaHHA KepPiBHUKIB
Ta BUILMX MOCAJOBUX OCIiO OKpeMHUX nepxKaB, KOTPi CKOINMM HNisiHHS, TakK 4u
iHaKIIe moAiOHI A0 THX, 1110 CTABUJIUCH HA MPOBUHY KEPiBHUKAM (DALLIUCTCHKOI
Himeuunnn (3okpema, MixkHapoaHi TpuOyHaau Anas KosauwHboi IOrocsaasii Ta
nas Pyannu). A cBoepimHoro BepXiBKoW Ii€i, Tak OM MOBHUTH, MipaMinu
OpraHiB MiXKHapOJHOTO KPUMiHAJbHOIO CYJOYMHCTBA CTaB CTBOPEHHH Mifg
erinoto OOH nocriinu#i MixkHaponHu#t KpuMiHaabHui cyn (mani — MEKC),
KWl mouaB npawoBatu y 2002 p. y wmicti [aasi.

Ta Bce xx came HiopuOGepsbkuil TpubyHas OyB i HUHI JUIIAETBCS iCTOPUY-
HUM (yHZAMEeHTOM Liel «mipaminn». Tomy 6e3 3aCBOEHHSI «YypPOKiB» HOro
JNiIIbHOCTI HaBPAL YU MOXKJKWBO aNEKBATHO IHTepPHpeTyBaTH i CydyacHe
Mi’KHapOAHe KpPUMiHa/lbHe NPaBo, i BiANOBiAHE HOMY MiKHAPOAHE KPUMiHAJb-
He cymouMHCTBO. Amke, siK #aeTbcst y 3asBi BepxoBHoi Pamu Ykpaiuu «Jlo
65-i piunuui Hioopu6epabkoro npoiiecy Han QalIMCTCbKUMU 3JOUHHLIIMU» Bijl
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19 xBiTHa 1911 p., npunuunu, Bu3sHaueHi #oro CraTyToMm, MOKJaneHi B oc-
HOBY HM3KH TOBOEHHUX MiKHAPOIHO-MPaBOBUX NOKyMeHTIB [l]. Tomy winkom
3aKOHOMIpHHMM € Te, 110 NOKYMeHTH HiopHOepsbkoro mpouecy Ta Horo icto-
PUYHI HACJiIKWA JHULIATBCSA MPEeaAMeTOM MOCTiHHOrO BUBUEHHS SK 3apyOix-
HUX, Tak i BiTuMsHaHUX (axiBuiB [2, c. 160—169]. Amxe, BBaxKaeMo, HeMae
JKOJIHOTO mepeOifbllleHHs Y TBepAXKeHHi npo Te, 1o HiopHOep3bkuil Tpubdy-
Ha/ «6e3 CYMHIBY € OTHHM i3 HOJIEHOCHHUX TOMAiH B icTopil MoacTBa. 3a CBOIM
MacliTaboM BiH HaJEXHUThb 10 THX eNOoXaJJbHUX SIBUL, KOTPi yHAAMEHTANbHO
3MIHIOIOTb Be€Cb JIaJ KUTTHA | HA HOBIi POKU BIEpe] 3a4al0Thb IMIYJAbC LH-
BijlizalliiHOrO PO3BUTKY» [3, C. 3].

MixxHapoaHi 3/I0UMHM TNPOTHU JIIOASHOCTI: 3arajbHa XapaKTepUCTHKA.
OnuH i3 TakWx ypOKiB MOB’SI3aHUH 3 THUM, L0 Y 3aTBEPIKEHOMY B CepIIHi
1945 p. Crarytri Hiopu6epsbkoro tpubyHanay OyJo Ha3BaHO (BIeplie B
icTopii KpUMiHAJABHOTO MpaBa B3araJi) TaKU# HENIKT, K «3JOYHHU TPOTH
JIONSTHOCTi»!, Ta KOHKpeTM30BaHO MeKisbKa HOro pisHOBUMAIB (M. «C» CT. 6).
Jlo HUX OyJ0 BiIHECEHO:

— BOMBCTBA, BUHUIIEHHS, TTOHEBOJIEHHS, 3aCJaHHS, BUMHEHI CTOCOBHO
LUUBIJIBHOIO HacCeJsIeHHs1 Yy MUPHUU yac abo mig yac BidHH,

— TepecyiiyBaHHs 3 MOJITUYHHUX, PACOBUX UM PeJIriHHUX MOTHUBIB 3 Me-
TOI 3MifiCHEHHS a0 y 3B’§I3Ky 3i 3JI0YMHAMHU NPOTH MHUPY UM BOEHHUMHU
3JJOYMHAMHU He3aJiexKHO Bif TOro, 4y Oy/au Ui il MOPYyLIeHHAM BHYTPILIHbOIO
npaBa Aep:KaBH, e BOHU OyJiM BUMHEHi, UM Hi.

Y craTyTax MixkKHapoOHUX TpUOyHaJiB mJs KoJauliHboi IOrocnasii Ta pias
Pyannu Ha nomaTok A0 Ha3BaHUX BHULIE Pi3HOBHUAIB 3JI0YMHIB MPOTH JIOAS-
HOCTi OyJsu llle 3a3HaueHi: AernopTauisi, yB'si3HEHHSI, TOPTYpPH, 3aCTOCOBaHi
1010 THUX YU iHUIMX COLiaJIbHUX TPYM (4YM LIOAO HACEeJEeHHS), a TaKOoXK 3rBaj-
TYBaHHSl UYJIeHiB LMUX TPYII.

Y Cratyti )k MKC (1998 p.) no 3acikcoBaHux paniuie y MixKHapOaHO-
NMPaBOBUX NOKYMeHTaxX Pi3HOBHUMIIB 3rafaHUX 3JI0UMHIB OyJIO NOAAHO U Pi3Hi
(bOpMH CeKCyaJbHOTO HACHUJIbCTBA, HACUJBbHULIBKI 3HUKHEHHS, a TaKOX Iepe-
CJIiAyBaHHA ¥ 3 TeHAePHUX MOTHBIB (M. «K» CT.7).

Y3arajbHeHHS BJIACTUBOCTeH, MPUTAMaHHUX yCiM Mi2KHapOJAHO-3JI04YMHHUM
MOCATAHHAM Ha JIOAAHICTh, JA€ MiACTaBy BUIIMUTH, K BiA3HA4YaKOTb 3a-
pyOixkHi ¥ BiTUM3HsSIHI (paxiBLi, TakKi iXHi CMiJbHI pUCH:

a) MacoBicTb (TOOTO MaclITaOHICTh): MOTepPNiUMHU CyO’eKTaMu, KepTBa-
MU TAKUX 3JIOYMHHHUX MiSIHb € MUPHE HAaCeJIeHHS, UOTO IMeBHi COoUia/bHi TPYIH,
CIIJILHOTH,;

6) cHCTEMATHUHICTb (TPHUBAJICTh);

B) LliJiecrnpsiMOBaHa OPTraHi30BaHICThb (3a3BUUal iHCTUTYIIOHAJI30BAHICTD);

r) MOB’SI3aHICTb 3i CTaHOM BilHHM, 30POUHUMU KOH(MAIKTAMH, HamnamgaMu.

HaBeneni mokasHUKM 3JI0UMHHOTO XapakTepy MOCSATaHb Ha JOASHICTb
MaloThb, BOUEBHUMb, 3Ae0iablIoro ¢popmMaibHuil XxapakTep. Bonu BinoOpaxarmoTb
TaK 3BaHy OO’€KTHBHY CTOPOHY TaKHUX [EeJiKTiB.

[Ilo X TOpKaeTbCcsl «MaTepiajJbHUX» (BXKe He (opMajbHHUX, a BJACHE
CYTHICHHUX, COLia/bHO-3MiCTOBHUX) — MPUUYOMYy TeX 00’€KTHBHMX LIOAO0 TO-
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TepHiJauxX 0ci6 — BJACTUBOCTEH TaKHUX HifiHb, TO MEeBHY iHPOPMALLiI0 PO HUX
MOXKHa 3ycTpiTu sikpad y 3ragadid crtarti Craryry MKC, sika npucssiueHa
came 3JI04MHaM MNPOTH JASHOCTI. Y Hid HmeTbcsd, 30KpeMa, Mpo «...He-
JIIOACBHKI MNifiHHA... Ki NOJATal0Th Yy HABMUCHOMY CIPUYMHEHHI CHJIBHUX
CTpaxkJaHb ab0 CepHO3HUX TiJE€CHUX YILIKOJXKEHb, ab0 CepHO3HOI LIKOIH
MCUXiYHOMY uu (pisuuHOMYy 3m0poB’t0». O3HaUeHi XapaKTEePUCTUKH MaloTh,
fiCHa pi4, sICKpaBo OLiHOUHY npupony. [IpoTe BoHM, Tak UM iHaKlle, 3aBXKAU
«MaTepianisyloTbCs» y HeOe3NeuHUX A5 KUTTEAISAbHOCTI MOTEPHiIuX
cy6’eKTiB («XKepTB») HacJigKax MPOTUNPABHOI MoBediHKU. Taki Hacsigku
BUHHMKAIOTh Ta iCHYIOTb He B ysiBi, He B aOCTpakLUii, a HacaMmrepen y peasb-
HOMY (MaTepiaJbHOMY, COILiaJbHOMY UM MyXOBHOMY) KHTTi, BOHH HiCTAIOTb
NposiB y eMipudyHo (ikcoByBaHUX (pakrtax, monisix. [Ipuuomy ui Hacaigku e
OYEBUAHUMHU, MIPUPOAHUMU». Taka OueBUIHICTh (MPUHAWMHI AKILO He AJS
YyCbOr0O CYyCHiJIbCTBA, TO A/ HOrO MEBHUX COUiaJbHUX TPYI, CIIJBHOT) €
3aBXKJU KOHKPETHO-iCTOpUUHOI0. | came BOHa, $IK BUIAETHCS, 3[aTHA CJAYTY-
BaTH 00 €KTHBHOIO TiACTABOIO JIsI COILiaJbHO-3MiCTOBHOI OLIIHKH (CKaxKiMmo,
OLiHKH CTPaXK[IaHb SIK «CUJbHUX», VIIKOMXKEHb a00 LIKOIU K «CePHO3HUX> ).
3HaueHHs OYEBUIHOCTI y LiHl MJOLIMHI MoJsArae, BBaXKaEMO, Y TOMY, 1110 BOHA
3abe3neuye HeNOBINbHICTb, MiACTAaBHICTb KBagiikalii MeBHUX MOiiHb $K
Mi’KHAPOAHO-KPUMiHANbHUX NEJIKTIB MPOTHU JIIOASAHOCTI.

Y 3B’d3Ky 3 OUEeBHAHICTIO € MPUHLMUIIOBO Ba)K/JIMBOI H Ta 0OCTaBUHA, 110
JoKepesa i npupona (CyTHICTb) Mi>KHAPOAHUX 3JI0YMHIB MPOTHU JOASHOCTI
{HTepnpeTyrTbCS Ha OCHOBi 31e0iNblIOTO NPUPOAHO-NPABOBUX YSIBJIEHD,
norasiniB, konuenuii [5]. Tak, Ha mymky 3apy6ixkHoro ¢axius C. ['nasepa,
MPUHLMII «HEMa 3J04YMHY Oe3 MOKapaHHA» y MiXKHAPONHOMY KPHUMiHAJbHOMY
npaBi pO3yMi€ETbCA caMe y NMPUPOAHO-IIPABOBOMY ACIEKTi: UAETbCHA PO 3J10-
YWH He Yy 3aKOHi, a came y mpasi [6, c. 13]. A Bimomuil BITYUM3HSIHUI BUEHHUU-
mixkHapogHuK O. O. Mepexko Ha3BaB pilieHHss Hiopubepabkoro TpudyHa y
«TpUKJALAAMH NieBOCTi npuponHoro mpasa y XX crogitrti» [7, c.32]. Ta &
cripaBai, y camomy BuUpokKy HiopuGepabkoro tpubynanay [8, c. 307—415].
NpsIMO KOHCTATOBAHO, 10 BiH (BUPOK) € «BUpPaXKEHHSM TOTr0 MiXKHapOJIHOTO
NpaBa, KOTPe BXKe iCHYBaJO HA 4ac yTBOPEHHS LbOro TpUuOyHady», i IO TOH,
XTO arpecHBHO, BCylepey YKJAJeHUM yroaaMm i 0e3 nonepeakeHHs, 3aidCHIOE
Hamaj, «MOBHHEH 3HATH, L0 BYMHSEe HempaBy crnpaBy». [Ipu upomy Tpuoby-
HaJl KOHCTATyBaB, WO «...MACYIHi MOBHHHI OYyJM 3HATH, LIO YHUHATH BCYIle-
pey MiXKHapOJHOMY IpaBy».

Y HasBaHUX BHUILE MiKHAPOAHO-MPABOBUX aKTax, siki 3a0OPOHSAIOTH 3J10-
YUHHO TOCATaTH Ha JIOASHICTb, BUKOPUCTOBYIOTbCS 3a3BUYaAM BA TEXHIKO-
IOPUIMYHUX CIIOCOOU 3aKpin/eHHs Takoi 3abopoHu. [lepmmii — KoM MOHAT-
TS PO LeH HesiKT Julle HAa3UBAETbCS, TEPMiHOJOTri3yeThCsl (HANpPUKJIAL,
BXKUBAIOTbCS CJOBOCIIOJNYUEHHS <«3JIOYUHHU TPOTH JIOAAHOCTI», «HEJNIOACbKE
MOBOJ’KEHHSI i MOKapaHHS»). A Npyruél moJisirae y TOMy, L0 Te MisTHHS,
KOTpe BifoOpaKaeTbCs UM MOHATTSAM SK POJOBUM, KOHKPETH3YETHCS 4yepes
BKa3iBKy Ha HOTO Pi3HOBUAM (3 iX, y pasdi HeoOXimHOCTi, HACTYMHOW Odilliii-
Hoto iHTeprnperauieto). [lokazoBo, 1o npu UboMy AediHillif 3arajabHOTO TMO-
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HATTS LbOTO 3JI0UHHY KOAHOTO pasy Tak i He ¢opmysoBanack. bisbiie toro:
NpsAMO BKAa3yBaJOChb Ha HEBUYEPIAHICTb 3rajaHux MepeJdikiB, Ha iX
«BIIKPUTICTb», MOXKHA CKasaTu, He3aBeplleHicTb. Tak, y Cratyti Hioph-
6ep3bKoro TpuOyHaJy Micas nepesiky pi3HOBHUIIB Ha3BAHOIO 3JIOUMHY OJiaH-
KeTHO HLIJIO0CH TaKOXK Mpo «iHWi »KopcTokocTi», a y Cratyti MKC, sk Bxe
3rajyBajiocb, — IMPO «iHILIi HEJJIOACHKI NiAHHA aHAJOTIYHOTO XapaKTepy».
Lle, no peui, nae migcTaBy KOHCTaTyBaTH BU3HaHHA (3 60ky OOH) momyc-
TUMOCTI 3aCTOCYBaHHA B MIXKHApOJHOMY KPHUMiHa/JbHOMY IpaBi «aHaJOTil
3aKOHY»

BiporigHicTb ke 30i/blIeHHS KiJMbKOCTI Pi3HOBHUIIB 3JI0UKHIB NPOTH JIIOAS-
HOCTi MOXKHa TMOSICHUTH, K BHUIAETbCS, NPHUHAUMHI ABOMa OOCTaBUHAMH.
[lo-nepuie, ypisHOMaHiTHIOBAaHHSIM 3ac00iB i CrOCOOIB CKOEHHSI caMe TaKHUX
npasonopyweHb. (Tak, 010 OCTaHHIX NPOMNOHYETbCS BKJIOYUTH, 30KpeMa,
MOoB’s13aHe 3 TepPOpPU3MOM KOJIEKTHBHE Ta iHAWBiAyasJbHe 3apy4HUUTBO [9]).
A no-npyre, — MOCHU/JEHHSIM HETEPMUMOCTi [0 HUX 3 OOKY «COBiCTi JIOA-
CcTBa» (CyTO eTHUHe TMOHATTS, 3ragaHe y npeamOyJai 3aranbHoi Aek/aapatlii
npaB JIOAWHHU), MiABUILEHHAM <IJAaHKW», PiBHS BUMOT N0 3a0e3reueHHs Ty-
MaHHOCTi MOBeJiHKU Pi3HOMAHITHUX CyO’€KTiB CYCMiJIbHOTO XKUTTSl — HacaM-
nepen nepxkas (iX opraHiB, KepiBHUKIB, BUIIUX MOCAAOBUX 0CiO) — CTOCOBHO
iHOMBINIB, iXHiIX CHiJBHOT, 00 €IHaHb.

Tak uu iHakue, Hanpukaan, y «panHi#» wopucnpynenuii MKC (sx BinsHa-
4yalTh (axiBli) AicTalud PO3BUTOK «KOHTEKCTYyaJbHi €JleMeHTH» 3JI0YMHIiB
npotu moxasHocti [10, ¢. 91].

[HWi nmocsiraHHa Ha JOAAHICTb. [[pUHUMNIOBO BaXK/JIMBUM BHUAAETHCS TOH
(akT, 110 BXKe Mic/s 3aBeplueHHs AisabHOCTi HiopHOepsbkoro (ta #, mo
peui, Tokilicbkkoro) TpubyHasay y AeKiTbKOX MiKHAapOAHO-MPABOBUX aKTax
BCECBITHBOTO piBHS OyJ/0 3aKpirjeHo 3a00POHY TaKOro MOBOIKEHHS UK
MoKapaHHS, sfKe € «HeqawoacbkuM». Mperbesi, Hacammepen, npo 3arajbHy
nekJaapauito npaB JwoauHu 1948 p., sika mporoJiocuna, U0 «HiXTO He MOBHHEH
3a3HaBaTH TOPTYpP ab0 KOPCTOKOTO, HEJNIOACBKOro abo Takoro, L0 MPUHHU-
KY€ HOTo TiIHICTb, MOBOMXKEHHS i MOKapaHHs» (CT. H), Ta npo MixKHApOIHUH
MakT PO TPOMAASHCHbKI i moJituyni mpaBa 1966 p., ne BcTaHOBJEHO, 1110
«HIKOr0 He MoxKe OYTH MiIJaHO KAaTyBaHHIO UM >KOPCTOKOMY, HEJIACBKOMY
a00 TakoMy, L0 MPUHUKYE TiAHICTb, MOBOMKEHHIO UM MOKApPaHHIO» (CT. 7).

Tum camum 3a60poHa BUMHEHHS! HEJIIOACBKUX NisiHb OyJia KOHCTUTYHOBaHa
SIK CMpaBii yHiBepca/sibHa, TOOTO TakKa, LU0 He 3aJeXHUThb Bil SKUX OU TO He
OyJ/I0 KOHKPeTU3YIOUuX i1 XapaKTepPUCTUK Ta MPOSBiB (30KpeMa: Bii coliajb-
HOT'0 UM iHAMBIiAyaJbHOrO CTATycy ii MOXKJMBHUX MOPYIIHUKIB i Cy0 €KTiB,
MOTEPMiJUX BHACJINOK 1I MOPYILIEHHS; Bil BiMCbKOBOrO 4 MHUPHOTO Hacy Ii
YUHHOCTI; Bil KiJIbKOCTi »KepTB (UH-TO OKPEMHUX iHAUBIIiB, YU-TO COLIAJbHUX
TpyM); Bid KiJIbKOCTi BiAMOBIiAHHUX MEeMiKTiB (OQHOPA30BHUX UM CHCTEMATHU-
HUX); Bil KOHKPETHO-iICTOPUUHUX YMOB ii NTOTPUMAHHS YU MOpPYLIeHHS). ¥ Ta-
KUP crnocib us 3abopoHa, Tak OM MOBHTH, BHMIUJIA 11033 MeXi raaysi MixKHa-
POIHOrO KPUMiHAJNBHOTO MpaBa i yBiHLLJIAa A0 iHILIOI rajqy3i — MiXKHAPOAHOTO
npaBa MpaB JIOAUHHU.
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Ase Takuil IIUPOKHMH MiAXin D0 PO3YMIHHSI YCiX PO3IJISIAYBAHUX TPaBOBUX
NEJIKTIB TaKOTO POy HEMHHYyYe TMOPOKyBaB MoTpeby B HACTYMHIA iX rpa-
nauii, kaacudikauii (nas moyatky xoda 6 mAokTpuHanabHoi). MpeTbcs, oTxe,
PO BUPi3HEHHS 1 BUAIB — MNPHUHAUMHI 3JIOYUHHUX Ta HE3JOYHUHHHUX.

OsHak¥ 3/J0YMHHUX [EeJiKTiB caMe MPOTH JIOASHOCTI HOC/iIXKYBaMUCh Y
Mi>KHAapOAHO-TIPABOBi# Hayli NOCUTbH WKHPOKO. Cepen BiTUM3HSHUX Kepes
cain 3ramatu (okpiM mpaub H. A. 3enincekoi), 3okpema, ctatti A. A. Maes-
CbKOi Ta i KaHAUAATCbKYy NUCepTalilo «3JOUYMHU MPOTH JIIOASHOCTI: MixKHa-
ponHo-nipaBoBu# acrekt» (2002 p.). Cnupatouuch Ha Ui npaii, MU ¥ HaBo-
JIUJU BHUILE TaKi O3HAKH.

A oT 1010 3MiCTOBHOI XapaKTEePUCTHKH iHIIUX Mi>KHAPOIHO-HE3JTOUMHHUX
JeJIKTIB MPOTH JIOAAHOCTI, TO MEBHY TAaKy XapaKTE€PUCTUKY MOXKHA HiCTATH,
SIK BUJIAETbCS, aHAJi3yIOUd MPAKTUKYy 3acTocyBaHHS CTpacOyp3bKUM CYI0M
(nani — Cyn) ct. 3 €BporneiicbKoi KOHBEHLil MPO 3aXUCT MpaB JIOIUHU i
OCHOBOIOJIOXKHUX cBoOon (nani — KouBeHuist). ¥ will ctaTTi BCTAHOBJIEHO,
30KpeMa, L0 HiXTO He Moxe OyTH MiAfaHUH HEeJNI0JCbKOMY MOBOMXKEHHIO 4M
[IOKaPaHHIO.

Marepianu uiel NPaKTUKU € O0COOJMBO LIiHHUMH, OCKiJIbKH JOMOMAararmTh
3’sicyBaTH, B SIKMX BUIaIKax HeJIOACbKe MOBOIKEHHSI CTAHOBUTb BiITHOCHO
CAMOCTIMHUU NeJiKT, SKHH, 3 ONHOr0 OOKYy, He € TOTOXKHHM <CIIOPiAHEHUM>,
HalOJJMKUMM 10 HbOTO NPAaBOMNOPYLIEHHSIM (30KpeMa, KaTyBaHHIO, MPUHHU-
JKEHHIO TiHOCTi), a 3 IHLIOr0 — He BUYEPIyE THUX HOTO KOHKPETHUX Pi3HO-
BU/IB, KOTPi BinoOpaxkeHi y Mi>KHapOAHO-NPABOBUX aKTaX 4YM Yy HALLiOHAJbHO-
MYy 3aKOHOJABCTBI. Anxe — 3 oryisay Ha LIOHHO 3a3HauyeHi MiKHapOIHi
CTAHOAPTH — JKEPTBAMHU IOCHATAHHA Ha JIOASAHICTb MOXKYTb OINUHUTUCH HE
TiIbKM KOJIEKTHUBHI cy0’eKTH (HacesjeHHs abo fKiCb HOro 4acTHHH), aje H
okpeMi iHAUBiAM ((i3uuHi ocobu). B ocTaHHBOMY BUMAAKy TaKi MOCSATaHHS,
CKOpillle 3a BCe, MepexofsdATb BKe Ha piBeHb HE3JOUHHHUX.

[lepw Hi>K BOATUCS N[0 aHa/i3y HE3JOYUMHHUX MOCATaHb Ha JIOASHICTB,
3a3HAayMUMO, 110, TaKk OW MOBWTH, iHAMBiAyaJsbHa JIOASHICTH MOTepHae Bif
OyIb-IKOTO MOPYILIeHHS IKUX OU TO He OyJ0 OCHOBOIOJIOXKHHUX NPaB JIOAWHH.
BinnosinanbHicTh 3a BCi Taki HisiHHSA 3aBxKAW Oyle BOAHOYAC i BiAMoOBifaJb-
HiCTIO 3a iX aHTUMOAAHICTh. OTOX y HaWIIMPILIOMY ceHci sike 6 To He OyJo
MOPYLIEHHSI OCHOBOTIOJIOXKHUX TPaB JIOAWHU BKe LKOAUTh JoasHocTi. [Ipo-
Te 3apas3 Hac LiKaBUTHMe CIpsIMOBaHe Oe3nocepenHbo Ha (Pi3uuHy 0coOy
Take MOCATaHHS Ha JIIOAAHICTb, Ke IOBHICTIO HE BUYEPIIYETbCS, HE <IIOIJIU-
HAETHCSA» YiTKO 3a3HAYEHHUMHU Yy MO3UTUBHOMY IpaBi {HIIUMHU AeJiKTaMU Ipo-
TH OCOOH, a € fIBMLIEM POJAOBUM LIOAO BCiX OCTaHHIX.

[HTepnperauis HeaOACHKOro MOBOMKeHHS y piwenHsx Cyny. Ykiaanaui
KonBenuii npestomyBasnu, wo came Cyn (a paniwe — i €Bponelcbka Ko-
Micisi 3 mpaB JIIOAWHH) y CBOill MPaKTHLI BU3HAYUTH Pi3HUIO MiXK KOXKHHUM
i3 Tppox BUMiIB menikTiB, 3abopoHeHux cT.3 KoHBeHIii: a) KaTyBaHHSM,
0) HeJIOACHKHUM IMOBOIXKEHHAM ab0 MOKapaHHAM, B) TAKMM, IO NPHHHXKYE
TiHICTb, MOBOJKEHHSIM UM MOKapaHHaM. | cnpaBai, ue 3aBgaHHs O6yn0 HUM
BUKOHAHO.
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Y3aranbHeHHS BiTUM3HAHUMHU (axiBUSMU npakTuk Cyay 3 LbOro MHUTaH-
HSI MO3BOJIMJIO 3pOOUTH TaKi ocHOBHI BHcHOBKH [l1, c. 863—865, 878—879]:

— [T TOoro abu HeJIoACbKe TMOBOMIXKEHHS CTAHOBUJIO MOPYLIEHHS CT. 3,
BOHO Mae€ AOCSATHYTH MiHiMaJbHOro piBHS KOpcTOKOCTi. OLiHKa LbOro piBHSA
3aJIe2KUTh Bifl yciXx 0OCTaBUH CIpaBH, 30KpeMma Bix ii TpuBaJsocTi, il BIJIUBY
Ha (Pi3MYHUU YU MCUXIYHUU CTaH, a B AEAKHUX BHUMANKAX Bim cTaTi, BIKY i
CTaHy 310pOB’d »KePTBU TaKOro MoBOMKeHHs. OTOXK OLiHKa MiHiMaJbHOTrO
piBHSI 2KOPCTOKOCTI 3a CBOEIK CYTHICTIO € BiIHOCHOIO: BOHA 3aJIEXKUTh TAKOXK
Bil XapakTepy i KOHTEKCTYy TaKOr0o MOBOJXKEHHS, crocoOy Oid i MeTomdiB, B
SIKUX BOHO MPOSIBJSIETHCH,

— CTOCOBHO 0c00H, sika no3basJjeHa BoJi, Oyab-Ke 3aCTOCYBaHHA (Pi3ny-
HOI CHUJIH, SiKe He OyJi0 BUKJMKAHO i1 BJACHUMH MisIMU, B TIPUHLIUII € 3a3iXaH-
HSIM Ha MpaBo, 3akpinneHe y cT.3 KoHBeHLUii;

— CYI BpaxoBYe HACJiIKH, IKi MaB HeCYMiCHHUH 3i CT. 3 BIJIMB Ha 0coOy.
3okpema, nybJiYHUN XapakTep MokapaHHs ab0 MOBOJXKEHHS MoxXe OyTH
nopeyHuM. Ajie pazoM 3 1IMM i BiCYTHiCTb MyOGJIiYHOCTI He € TePelIKOA0I0
TOMY, 1O O NeBHE IMOBOMKEHHS IOTPAINUIO N0 HEJIACHKOro: Moxe OyTH
LiJIKOM JOCTATHIM, L0 »KepTBa IPUHUIXKEHA Yy CBOIX BJACHUX OuYaxX, HaBiThb
SIKILIO BOHA He MPUHUXKEHAa B Oyax iHILIOro;

— BUXOISIUM 3 TOro, 10 KoHBEeHLisl € «XKUBUM iHCTPYMEHTOM, SIKUU Mae
TJAYMAUUTHUCS y CBiTJi CbhOroaHiliHboro AHs», Cyn BBaXkKae, 1110 MEeBHi aKTH
MOBEAiHKH, SKi B MHUHYJOMY BHU3HAYaJUCH SK HEJIOACbKe I MPUHUXKYIOUE
TiIHICTb MOBOMKEHHS (Ha MPOTHUBAry KaTyBaHHIO), MOXKYTb iHakKlle KBaJsidgi-
KyBaTucsl y MaiOyTHboMy. Amke 3pocTaioui cTaHmapTu y cdepi 3axucty
npaB JIIOJAWHU BUMararwTb OifblIOi PillydocTi B OUiHLI (PyHAaMEHTaJbHUX
LUiHHOCTEH MNeMOKPAaTUYHOTO CYCHiJbCTBA. TOMYy, HanmpuKJ/Jam, MeBHi Aii 4u
YTPUMaHHSI Bil HHUX, SKi paHille BBaKa/Jaucs Mo3a chepor peraaMeHTaLlil
CT. 3, y MalOyTHbOMY MOXKYTb OyTH BU3HAHUMM B MexKaxX ii pery/roBaHHS
came 3aBASIKM OiJblI >KOPCTKOMY PiBHIO OLLHKH;

— Cy[I BHU3HAQUa€ MiHIMa/JbHUU PiBEHb XKOPCTOKOCTI, BUXOAAYU 3 KyMYJIs-
TUBHOTO e(EeKTy MOBOMKEHHS CTOCOBHO KOHKPETHOI »KEPTBH.

[Ilo »x 10 OCHOBHUX KpUTepiiB (MOKA3HUKIB) MOKapaHHS, SIKe BBAXKAETHCS
HEJIIOJCbKUM, HaJ/exaTb HacaMIlepen Taki:

— Take MOKAapaHH{ Mae BUKJUKATH CTPaKHAaHHS OCOOJIMBOTO PiBHS, LIO
BUHUKJ/M I BIJINBOM HAaCHUJbCTBA,;

— U1 TaKOi OUIHKHM IMOKApaHHA CJiI MaTH Ha yBasi He Juue (Qi3uuHi
CTpPaXKIaHHf, a ¥ AyLIeBHY MPUTHiUEHICTb Bill YeKaHHS MOKapaHHf B THUX
BUNAAKAX, KOJU HOTO BUKOHAHHS 3aTPUMYETHCH,

— TIIpU TAaKOMYy MOKapaHHi CTpaKIaHHS, MOB’'Si3aHi 3 HUM, MalTb OyTH
OibLIMMHU, HiXK Ti, Ki HEMHHYyUe MOB’s13aHi 3 Li€l0 YU iHIIOI (POPMOIO 3aKOH-
HOro nmokapaHHsd. Hac/inku nokapaHHsl, siki TATHYTb 32 CO00K0 MPUMYCOBe
MiAKOPEeHHS BUMOTraM KPUMiHaJbHOI CUCTEMH, B IepPeBaKHid 4aCTHUHI CIIpaB,
SIKII0O HE B yCiX, HE € IMOKaPaHHSAM HEeJIICBKUM;

— TMIpU OLiHUI MOKapaHHS yBary CJil 3BepTaTu Ha (i3WyHi Ta MOpaJibHi
CTpakK[aHHS, SKi MalTb AOCATTH TAKOrO PiBHSA, L0 /IS OCOOU 3 HOpMaJib-
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HUMHU BiIUyTTAMH, 3 BPaxyBaHHAM Takux (PakTopiB, K ii cTaTh, BIiK i 310-
pOB’Sl, MOXKYTb BBaXKaTHUCS HEJNIOJCbKUMU;

— Ans KBaJigikauii MoKapaHHS K HEJIOACbKOro MOTPiOHO BPaxoBYBATH
e ¥ o0CTaBUHHU CIpaBH i, 0COOJUBO, XapakKTep Ta YMOBHU IOKapaHHS $K
TaKoro, croci6 i MeTon HOro BUKOHAHHS,

— HeNnponopuiiHO CyBOpe, HeBUIIpaBaaHe ab0 HEBiAMNOBiAHE MOKapaHHS
YB'SI3HEHUX € HEeJIOACBKHUM.

Binrak, came NprHUMN MiHIMaJbHOTO PiBHSI *KOPCTOKOCTI U BU3HAYa€ HUXK-
HIO MeXY CTpak[IaHb, 3a3HABILIU SKHX, JIOJAWHA BBAXKAETbCS TAKOIO, 1110 Mifaa-
Ha HeJI0JCbKOMY TOBOMKeHHI0, 3a0opoHeHoMy cT. 3 KouBenuii. (BepxHero x
MexKel CTpaXkK[aHb, SKUX 3a3Hae JIOAMHA BHACJINOK mopylieHHs cT. 3 Koh-
BEHLli{, € TaKU{ BUJ KOPCTOKOTO, TaK OM MOBHUTH, «KBaJi(hiKOBAHOr0», MOBO-
JKeHHS, K KaTyBaHHs»). [Ipu 1boMy Taka »KOpPCTOKiCTb Mae OyTH He 3yMOB-
JieHa, He ToB’si3aHa 0e3rnocepelHbO 3 peasi3alliclo 3aKOHHO MPU3HAYEHOTO
KPUMIHAJbHOIO MOKAPAHHA UM 3aXO[iB IOPUAUYHOI BiAINOBIiNAJIBHOCTI iHIIOrO
BUY, a TAKOXK, CKaxiMo, i3 3axXomaMu JiKapHAHO-030POBYOr0 XapakTepy.

Bzarasi K MoOXHa CKasaTH, L0 »KOPCTOKICTb — 1l TakKa BJACTUBICTb
HNiSTHHS, KA I0JSrae y HMOro 34aTHOCTI 3a3BUYal BUKJIUKATH B IHAUBINA,
SIKOTO BOHO TOPKAETbCS, Oi0JOTIYHO YM COLiaJbHO HEOOIPYHTOBAHI CTpax-
naHHs. PiBeHb ke XKOPCTOKOCTi, MaOyTb, «BUMIpPIOETbCS» CHUJOI0, TUOUHOIO
TaKWX CTpPaxKIaHb — HeraTUBHUX (OOJbOBUX, XBOPOOJHBUX, NENPECUBHUX,
MPUTHIYEHUX TOLIO) BiAUyTTiB, MepeKUBaHb, eMOLid, nymok. Came Takux
CTpa)KAaHb, sIKi CTAHOBJATb INPUPOAHUM, 3AKOHOMIDHUM, «y3BHUAEHUU» pe-
3yJIbTaT BIUIMBY MHisiHHSA Cy6’e€KTa-MpUYMHUTENS] HA cTaH ((i3WuHUH, TCHUXiu-
HUH) MOTepIinoro.

Y gqitepaTypi BUCJOBJEHA AyMKa MpPO Te, LI0 «KATeropusalisi piBHIB Ta
BHUIiB «3a00POHEHOr0 MOBOJXKEHHS a00 MOKapaHHS» Ta iX KpUMiHaJi3auis...
MOXKYTb IIPU3BECTH CKOpillle 10 MJIYTAHUHHU, aHIXK A0 BU3HAYEHOCTi y TepMi-
HOJIOTi1, sIKa 3aCTOCOBYETbCS, HEBU3HAUEHOCTI i3 rpajalli€eto BUAiB 3ab0poHe-
HOTO MOBOJKEHHA Towwo» [12, c. 86].

[ cnpaBmi, y HalMpLioMy ceHCi yci Tpu 0OTOBOPIOBAHI BUIM HEJIKTIiB €
noBomKeHHsM HemoacbkuM. (Lle me y 1968 p. xkoncraryBasna €pponelicbka
KOMicCisl 3 mpaB JIIOAMHHU, PO3IMISAAIOUN TaK 3BAaHY «I'pelbKy crpaBy»). OnHak
MOTOAUTHCH 3 HABEJEHUM IMOTJISIOM HaBPSI UM MOXKJHUBO. AMKe SAKIIO He
BIaBATUCh [0 TAaKOi KaTeropuaauii, 0Cb TOAI-TO U 30iMbIIYETHCH WUMOBIPHICTH
BUHUKHEHHSI «IJIyTAHUHU» | «HEBU3HAYEHOCTi» Mpu 3actocyBaHHi cT. 3 Kon-
BeHLil. A KpiM Toro, 3’ABUTbCS TiAcTaBa AopikaTtu ykJaanauam KoHBeHIi B
MOPYLUEHHI MPaBUJ OPUAUYHOI TEXHIKH, OPUAUYHOI CTUJICTUKH.

OxkpiM 06’eKTUBHOI CKJIAA0BOi, NeNIiKT MPOTH JIOASHOCTI (MK, 3pellTOo0, U
Oynb-siKe MpPaBOINOpPYIIEHHSI) XapaKTepUu3yeTbes, sicHa piv, i cy6 €KTUBHOIO
CKJa[0BOI0 Ta Cy0’e€KTHBHOIO MepeayMOBOI0 OCTaHHbOI. Taky nepenyMoBY
CTaHOBUTb MpPHUHAUMHI Oakiny»Ke (32 BiACYTHOCTI MPSIMOTO YMHUCJY), a 3a3BHU-
Yal HeryMaHHe, 3HEeBaKJHWBE, HeTepIHUMe, a TO U BOPOKEe ICHUXOJIOTiuHe
CTaBJ/IeHHSI NPaBOMNOPYLIHAKA A0 iHIIMX Joaed (JoauHu) abo O0 MeBHOI
JIIOACBKOI CIiJIBHOTH (MIPU MPSAMOMY YMUCJI).



I1. M. Pabinosu4. J1eNiKTd NpoOTH JIOASIHOCTI — creuudiuHMid BUA npaBonopyiieHb 65

[nTepnperauii Cymom Toro uu iHIIOTO HiSHHS deprKaBH-Biamosimaua cto-
COBHO JIIOJUHU-3aIBHUKA SK [TOBOMKEHHS HEJIOACHKOIO C(hOPMYJ/NbOBAHI HUM
JIMIle 3 TPUBOAY OKPEMHX KOHKPETHHX KUTTEBUX cuUTyalid. OgHak y »Kof-
HoMy piweHHi uboro Cyny Hikoau He QopmynioBanocs (i, paaiie 3a Bce, He
6yne ¢opMmyJlOBaTHChb) BHU3HAUEHHS  3arajbHOr0  TMOHSATTS  TaKOro
MTOBOKEHHS. .

HeoOxinHicTh KOHCTpPYIOBaHHSI Hal3ara/dbHILIOTO MOHATTS HEJIKTy MPOTH
JIOASIHOCTI. Buksnanene, ragaeMo, CBiIYUTb PO PeryJasaTUBHY NoTpeOy Bce XK
copmy0BaTH — Xoua O NOKTPUHANIbHO — pobouy (omnepauioHanbHy) ae-
(piHiLi}0 IPAHUYHO 3arajbHOTO MOHATTS HEJMiKTiB NPOTH JoasgHOCTi. TobTo
3aMpOIOHYBATH TaKe 3arajJbHOTEOPETHUYHE MOro BU3HAYEHHS, KOTPE OXOIIIO-
BaJso O yci Ti iX BUAM, LIO HA CbOTOAHI BXKe BiIOMi U 3ramaHi y MiXKHapo-
HOMY KPUMiHa/JIbHOMY IpaBi Ta y MiXKHApOLHOMY MpaBi NpasB JIOAWHH, 1 Mg
SIKe 3rOI0OM MOXKHa Oyle «IigBeCcTH» TAaKOXK M iHILII 3JIOYMHHI Ta HE3JI0YMHHI
JeJiKTH TAKOTO POAY (SIKIIO0 BOHM BUHUKHYTb Y MaUOyTHbOMY).

Ockinbku OesnocepenHiM 06’€KTOM yCiX AeJiKTiB, 110 PO3rAsigaloThbCs, €
came JIIOASHICTb, TO HaBPSA YM MOXKJHUBO 30arHYTH JNOCTEMEHHO IX CYTHICTb,
iXHIO cOLia/lbHO-aHTPOIHY MPUPOAY, He 3’SCyBaBIUM, a 110 K, BJAACHE Kaxy-
Y¥, CTAHOBUTH COOOI0 Te sBHILE, KOTpPe BiLoOPaxKaeTbCH MOHATTAM <JIIO-
OsiHicTh». AJjie 3’sicyBaTu Le, 3maBajnocs 6 Ha MepIudid TMOrJsia, HaBpsa 4u
MOXKJ/IMBO, HE 3BEpPTAKYUCh N0 (PYHAAMEHTAJbHUX IOJIOXKEHb HAayKH IIPO
JIIONUHY — [0 NOJIOXKEHb aHTPOIOJOri.

JllonsiHicTh: cnpo6a aHTponoJoriyHoi iHteprnperauii. Ik mepwui, cyTo
nonepenHi, KPOK y MOLIYKaX PO3B’si3aHHS O03HAYEHOro 3aBAAaHHS, 3BEpPHEMO-
ca xo4a O 10 HAYKOBO-IOBIAKOBUX [KepeJ CJOBHUKOBOIO Ta €HLMUKJOINEINY-
HOTO XapakTepy.

[ ocp xiba 110 He e€OUHUM 3 NOCTYMHUX HAM YKPAaiHOMOBHMX UM POCIHCH-
KOMOBHHX J’K€peJs TaKOro poay BHUSBHUBCSA (Pi10COPCHKO-€HUUKJIONEIUIHUH
ciaoBHUK «YemoBek» (M.: Hayka, 2000), B skoMy BMIillleHO OKpPeMy CTaTTIO
nig Hazpowo «YesoBeueckas npupona». [ToHATTS mpo ocTaHHIO iHTepIpe-
TYETbCA TaM Yy HaWaOCTpakTHIiAWIH ¢opMi K «CYKyMHICTb CTaJuX, He-
3MiHHUX pHUC, 3arajbHUX 3Mi0HOCTEH i BJIACTHUBOCTEH, LIO BHPAXKAIOThb 0COO-
JIMBOCTI JIIONMHU fIK »KMBOI iCTOTH i NMpUTaMaHHi JIOAUHI PO3YMHiHU B yCi yacu
He3asexXHO Bim GiosoriuHoi eBoJOLil Ta icTopuyHOro mpoiecy»?. Aje y
LIbOMY 2K TEKCTi — IiCJ/If HaBeJEHHS IONJIAAIB BIIOMUX MHUCIUTEJNIB PI3HUX
YyaciB CTOCOBHO CaMe TaKMX PUC i BJACTUBOCTEH — Ha 3aKiHYEHHS POOUThCS
JIel0 MeCUMiCTUYHUM BUCHOBOK: JIIOACbKA NMPUPOAA SIK MeBHe sBUIle, Oesre-
peYHo, iCHye, OOHAK MU He B 3MO3i 3[IiMCHUTHU ii KOHKPETHY PO3LHU(pPOBKY,
OCKIiJIbKH BOHa BHUSIBJsIE ceOe y Pi3HOMAHITHUX KYJbTYPHUX i COULiaJbHUX
(peHomenax. Jlioacbka npupoaa, OTKe, He 3BOAUTHCS 10 IepesiKy SKHXOCh
yCTaJleHHX O3HaK; 3pPelITOl0 caMa Lig NPUpoJa He € 3acTHUrio. 30epiranuu
cebe §IK NeBHa LiJiCHICTb, BOHA, THM He MeHIle, MiggaeTbcs 3MiHaMm. | Ha-
peLlITi, 3aK/JIUHUA BUCHOBOK aBTOpa Liel cTaTTi — Bigomoro Qaxisus 3 aH-
TpomnoJorii pocificekkoro npogecopa I1. C. 'ypeBuua — BUT/IAnaE TAKUM YHU-
HoM: «MabyTb, BapTo mocayxatucs no tBepmxeHHss M. [llenepa npo npus-
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LMIIOBY HEMOXKJIMBICTb BH3HAUUTH JIOACBKY npupomy. Taka nediHiuis o3Ha-
yaja O 3amnepedyeHHs cBOOOAM i 6AaraTOMaHiTHOCTI JIIOAUHUY.

Otxe, ik 6a4uMoO, AiCTaTH SKIIO U He BUUEpPIHE, TO Xo4ya OU OibII-MeHII
3aBeplleHe 3MiCTOBHE YSBJEHHS PO Te, K K€ PO3yMiTH, BUTJyMayyBaTH
(beHomeH JoAsgHOCTI (i BiAMOBigHE MOHATTS MPO HBLOTO), CIUPAIOUYUCH JHULIE
Ha CY4YaCHY aHTPOIIOJIOTIYHY HayKy, € CIPaBOI0 A0BOJI NPOOJEMATUUHO.
OpnHak meBHOIO Mipoio ii MOJIOXKEHHSI BUSIBJSIOTHCS, TAaK 4K iHaKIle, BCe XK
HEeOe3KOPUCHUMH 33/ aHadi3y AeJiKTiB MPOTH JIOASHOCTI.

Kpim Toro, caim 3Baxkatu U Ha Te, IO caMi O3HAKM JIOASHOCTI, X Ha-
SIBHICTb YM BiJICYyTHICTb HeaOWSK 3aJsieXKaThb BiJ peasbHUX MPUPOIAHHUX i CO-
LiaJbHUX yMOB iCHYBaHHS JIIOAWHM, €, 3PElITOl0, MOXiAHUMH Bim HUX. (3ra-
naemo Bimomy acopuctuyny ceHrteHuito K. Mapkca: abu moBepHYTH JIOIUHI
JIOACBbKe, MOTpiOHO cami yMOBH, OOCTaBHHHU Ii KUTTS 3POOUTH JIOACHKHU-
MH...). ToMy, MOXKHa BBaxKaTH, pyHHaLisl TaKuX OOCTABUH Te€XX CTAHOBUTHUME
MOCATAHHA Ha JIOASHICTD.

OcHoBHi BUCHOBKU. OTOXK — $§IK MepLUUi, MOYATKOBUH KPOK Yy Hampsmi
pO3B’sI3aHHSI aHaJ/i30BaHOl TyT mpobJjeMu — crnpodyemo (3anydaruu U rnes-
HY aHTPOIOJIOTiUHY apryMeHTaLil0) 3amnpornoHyBaTH AediHilil0 rpaHUYHO 3a-
raJbHOTO TOHATTS PO Te NPABOMNOPYLIEHHS, fKe € MPeaMEeTOM HALIoro MA0o-
CJiDKeHHs. A came: [eJIKT MPOTH JMIOASHOCTI — 1€ XKOPCTOKE YIIKOIKEeHHS
BJIACTUBOCTEN JIOAUHU (Oi0NOTiUHUX, MCUXIYHUX, COLiaJbHUX), L0 BiApi3HS-
I0Thb 11 Bi yCiX iHIUMX »KMBUX iCTOT, a00 YIIKOAXKEHHSI YMOB ii XKUTT€Nisl/b-
HOCTi, HEOOXigHMX [/ (POPMyBaHHS, peaJsidauii Ta PO3BUTKY TAKHUX BJACTHU-
BOCTEH, SKe MPUPONHO BHUKJHUKAE 1i CTpaKIAHHS.

Ane y yomy X O3HaueHi BJACTHBOCTI moJjsiraloTh? $IKo mMae 6yTH ix
3MicTOBHa XapakTepuctuka? Ocb 3anuTaHHs, SKi BUAAIOTbCS HaHWBaXKJ/MBI-
wumu. Ta BiAMoBiAb HA HUX, ragaemMo, 3MOxKe OYyTH TiJIbKMU-HO KOHKPEeTHO-
icTOpUYHOO, y TMEBHOMY CEHCi pessiTUBHO-eK3icTeHUilHOW0. BinTak, cnpasmi,
HaBpAL YU MOXKHa Oyae BHUABUTU 3-TIOMIXK AOCJIIXKYBAHUX BJACTUBOCTEU
Taki, KOTpi € (K MOBHUTbCS Yy LUTOBaHi#l BHUlle (ig0coPCcbKO-aHTPOIIO-
JIOTIYHi# CTaTTi) «HE3MIHHUMHU» B «yCi 4acu»...

3anpomnoHoBaHa 1I0HHO mediHiulis, €, sicHa piu, HeOe33amepeuHo0, B SKH-
X0Ch il MOMeHTax, MabyTb, TOCHTb BPa3anBoi0. Ajie 3apa3 Halla mMeTa MoJs-
raja He B TOMY, a0M OaTH LIJIKOM 3aBeplleHe, NTOCKOHaJe, «BiaulIihoBaHe»
BU3HAYEHHSI OOrOBOPIOBAHOTO MOHATTS, a4 Y CTUMYJIOBAHHI, IMIyJbCyBaHHI
MOAAJBIIMX HAYKOBUX TOMIYKIB y LbOMY HaMpsMKY.

N ocranne. fk Binomo, B YKpaiHi y pa3i BUHUKHEHHSI MUTAHHS PO MpHU-
TATHEHHA 10 KPHUMiHAJbHOI UM A0 aAMIHICTPATUBHOI BIANOBiNAJbHOCTI He
J03BOJIIETbCS BAABATHUCh [0 3aCTOCYBAaHHS aHaJsorii 3akoHy abo aHaJsorii
npasa. Tomy, MaObyTb, BapTO OOrOBOPUTH MUTAHHS MPO MiACTaBHICTb BKJIO-
YeHHS [0 BIANOBIIHUX KOMAEKCiB BKA3iBKM Ha CaAHKLii 32 CKOEHHS INOCHATAHHSA
Ha JIIOASHICTb IK OKPEMOro, CaMOCTiHHOTO MpaBonopylleHHsl (6aKaHo pa3oM
i3 ayTeHTHUHUM TJyMaueHHSM MOHSATTS MPO TAaKUU AeJIKT). A’ke 3aXUCT Bin
TAKUX [PaBONOPYLIEHb Ma€ 3MiMCHIOBATUCHb He TiJIbKM HA MiKHAapPOIHOMY,
ajie # Ha HallioHa/JbHOMY piBHi. Ta OCKiJIbKM Takoi BKa3iBKM Yy LIMX KOJIeKcax
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MOKH LI0 HEMae, TO MaJjo He €IMHUM 3acOo00M 3aXUCTy YKpaiHCbKHUX I'poMa-
JSIH caMe Bifl HeJIOJCbKOro MOBOJKEHHS 3 OOKY deprKaBH JULIATUMETbCS X
3BepHeHHs1 o Cyny 3i ckapramu Ha mopyuieHHs cT.3 KonBeHii.

DN »—

10.

MpumiTku

. Brim npuHarigHo sayBaxkUMo, 110 Mi>KHapOJIHa KOHCTaTallis i 3a00poHa TaKoro pi3sHOBUIY

Mi2KHAPOJHUX KPUMiHANbHUX 3JIOUUHIB (y HAello iHIIoMYy (OpMYJIOBaHHI) 3ycTpiuanacs Lie
y 1899 p. Toni no npeambynu ['aarapkoi KOHBeHLil PO 3aKOHH i 3BUYAl CyXOMyTHOI BillHU
6y/i0 BKJIOUEHO TaK 3BaHEe 3acTepekeHHs (poc. — «oroBopka») @. MapreHca — Ha ToOH
Yac IOCHTb Bigomoro B €Bpomni pocificbkoro ¢axiBus 3 Mi>kHapoAHOTO MpaBa. ¥ LUbOMY 3a-
CTepe’KeHHi BIepllie B Mi>KHAPOAHO-IIPaBOBOMY aKTi OyJIO BXKHUTO Take MOHATTS, SIK «3a-
KOHH JIIOASHOCTI». MImocs po Te, 110 Hace/IeHHs i KOH(JIIKTYIOui CTOPOHH 3a/HILAI0ThCS
Ni OXOPOHOIO Ta Hi€l0 3acal MiKHAPOJHOTO MpaBa, OCKiJbKY BOHW BUILJIMBAIOTbH 3i 3BU-
yaiB, 110 BCTAHOBUJ/IMUCH Mi2K OCBiU€HUMH HApPOLAMHM, 3 3AKOHIB JIIOASHOCTI Ta BHMOI CY-
CHiJIBHOI CBiIOMOCTI.

Topni, sicHa piu, HABPSAL YM XTO Mir MPOTHO3YBATH, L0 MaiKe 4yepe3 MiBCTOJITTS MOHATTS
«JIIOASHICTE» 3HOBY 3’SIBUTbCSI B OJIHOMY 3 , MOXKHA CKa3aTH, eloXaJbHUX MiXKIepKaBHUX
akTiB — Cratyrti Hiopu6ep3bkoro tpubyHasny. B o3HaueHoMy DOKYMEHTi 3JI0YMHH MPOTH
JIIOASTHOCTI OyJI0 BHOKPEMJIEHO, SIK 3a3HA4ajioch, y CaMOCTiHHUH DPi3HOBUI NeNiKTiB [4].

. OTOXK, fKILIO BBaXKaTH, L0 O3HAYEHi BJACTHUBOCTI iCHYIOTb 06’€KmMuBHO CTOCOBHO yCiX

iHmmx cy6’eKTiB, TOAi BaXXKO LiJKOM TMOTOAUCH i3 TBEPIKEHHSM TPO Te, M0 <JIH0Is-
HiCTb — L€ NMPUPOAHHUH, CTUXIHHUU rymaHisMm. ['ymaniam 3pinuii, uinecnpsimoBanuii — 1e
OCMHUCJIeHa, ycBimoMJeHa aoasHicTb» [13, c. 390].
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AHoTauis

Pab6inosuu II. Jlionsinictb 9K 00’eKT npaBoBoro 3axucry. — Crarrs.

Y cTarTi aHani3yloTbCA NENIKTH MPOTH JIOASHOCTI, MOCATAHHSA Ha sKi BHepuie Oyau og-
inilHo oroJsioleHi MpoOTHUNpaBHUMM y AoKyMeHTax HropuOGepsbkoro Tpubynany (1945—
1946 pp.). BukopucroByeTbcs npakTuka €BponeficbKOro cyny 3 Mpas JIOAWHU. 3aaydaroTbCst
MOJIO2KEHHS] HAayKH aHTPOIMOJIOTiI.

Karouosi crosa: MONSHICTD, OeJiKTH MpOTH JtoasHocTi, HiopuGep3vkuil mpouec, €Bpo-
NeUCbKUU CYA 3 NpaBs JIOAUHM.

AHHOTAULMUSH

Pabunosuu Il1. YenoBeuHocTb Kak 00beKT nMpaBoBOoW 3auuthl. — CTaThbs.

B craTbe aHaMU3UPYIOTCS AENUKTHI MPOTHB YEJOBEUHOCTH, MOCSTaTeNbCTBA HA KOTOpPbIE
BIEepBble OBbLIM O(pHLMATBLHO 00BSBJEHBl MPOTHBONPABHBIME B NOKyMeHTax HropHGeprckoro
TpubyHana (1945—1946 rr.). Mcrnosnb3yercsi npakTuka EBporeiickoro cyna no npaBam yeJsio-
Beka. [IpuB/IeKaOTCS MOJIOXKEHHST HAYKH aHTPOIOJOTHH.

Karouesoie caosa: uesoBEUHOCTb, NEJUKTHl MPOTHUB dYejoBeuHocTH, HiopHOeprckuii mpo-
necc, EBponefickuil cyn mo mpaBaMm YesioBeKa.

Summary

Rabinovych P. Humaneness as a subject for legal protection. — Article.

The article analyzes the delicts against humanness, infringement of which were for the
first time announced in the documents of the Nurnberg Trials 1945-1946. The practice of
the European Court of Human Rights and the statements of anthropology are invoked.

Keywords: humaneness, delicts against humaneness, Nurnberg Trials, European Court
of Human Rights.



