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NONMEPEI)KEHHS MPABO3ACTOCOBYUX MOMHUJIOK

Tam, ne e wmicue pisiAbHOCTI JMIOAWHU, TUM Made Ccy0’e€KTa 3aCTOCYBaHHS
npaBa, HeOOXiAHOI YMOBOK HaJ/exXKHOTO a00 BiANOBiAHOrO 3AiHCHEHHS TaKOl
NiIIBHOCTI € BU3HAUEHHS METOMiB, MPUUOMIB, CIOCOOIB Ta 3ac00iB, AKUMHU
TOH UM iHWIUU CyO’€KT KepyeTbCsl NJisi NOCSATHEHHS HUM MOCTaBJIeHOI MEeTH.
Mertonrka ycyHeHHsI Ta MONOJIAHHS MOMMJOK Yy 3aCTOCYBaHHI Npasa, a Ta-
KOXK JIiKBifaLil NPUYUH BUHUKHEHHHA MOMHUJIOK CKJ/JIALAETbCH He JIMIIE i3 Iie-
pepaxoBaHux 3aco0iB, ane U i3 MpuHOMiB, cnocobiB, HaNpaBJeHUX HA BHUKO-
HAaHHS TUX CaMHUX 3a1ad.

YcyHeHnHsi mpobJsieM B 3aCTOCYBaHHI MpaBa — L& MUTAHHS, sIKe BXKe TpH-
BaJMU Yyac BUPIlIYETbCS BUeHUMHU. [IpoTe poO3BUTOK CyCHibCTBA HE CTOITh
Ha Micui, a pasoMm i3 TUM i npoO/JeMHd BUHUKAIOTb HOBi, fKi MOTPeOYIOTH
BJIOCKOHAJIEHHSI MeXaHi3My OOpOTbOM i3 HHUMHU.

Csoi nornsanu, 6ayeHHs Ta KOHUeMNLii Ha BKasaHy NMpoOJeMaTHKy BHCBIT-
auan Taki BueHi, sk 1. B. Aunponos, H. H. Bonenko, P. O. I'aBpix, T. H. I'y-
6apb, T.A.)Kunin, I. M. 3aiiues, H.B.Kapramosa, E.B. JleouTbes,
K. P. Mypcanunwmos, [. II. [Terpyxun, B. . Tepruiunikos. Koxen i3 Hux nHama-
raBcsl po3ibpaTu Ty uM iHIIY NMpoOJeMy BUHUKHEHHS ITOMHJOK i 3aCTOCYBaH-
HS 4M TO MaTepiasbHOTO, YH TO NPOLECYaJbHOrO INpaBa, MPUUOMY Pi3ZHUMHU
cy6’ekTaMM MpPaBO3acTOCYBaHHS.

Cain BM3HATH, 110 He BCi CMpoOH BUSBUIUCH €(DEeKTUBHHUMH Ta AiIOUUMHU
Ha MpPaKTHULi, aje KOXKHa i3 AYMOK 3ac/JyroBye Ha yBary. Toxk BapTo BH3Ha-
TH, L0 NMPAKTUUYHUX MEeTOAIB OOPOTbOM UM TMONepenKeHHSI BUMHEHHS MOMHU-
JIOK iCHy€ BeJIMKa KiJbKiCTb, ajie MOCTa€ MUTAHHS: YM BCi BOHU € Ji€BUMH?

Jlo BUpillleHHS] UbOr0 MUTAHHS CJiA MiIiHTH CUCTEMHO, TaK SIK Oyab-sKa
npobseMa CKJIANAeTbCs He 3 ONHiel MPUUYMHU | BUPIWIYETHCSH HE €IUHUM
METOJOM.

Jlnst Toro mo6 rauboKo, MOBHO i BCeOIYHO AOCIAUTH MpPeaMeT Mi3HAHHS,
B HAILLOMY BHUMAaAKy — TMOMMJKA Yy 3aCTOCYBaHHi MpaBa, 3’scyBaTH HOro
CYTHICTb, AKICHI XapaKTepUCTHUKU Ta O3HAKH, AUHAMIKY PO3BUTKY B YCiH
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MacmTabHOCTi 06’€KTUBHOI peasibHOCTI, ii 3aKOHOMipHHMX, MOCJiTOBHUX Ta
BUIAJKOBUX MPOSBiB, 3MATHICTh e(EKTHUBHO, HAi€BO i IIBHUAKO pearyBaTH Ha
JOKOpPiHHI 3MiHM y HALIOMYy LIBHUIKOIJIMHHOMY CbOTOIA€HHI, MU B paMKax
Teopil nepxKaBu 1 MpaBa IMOBUHHI NOMOBHUTH LIUPOKY CHUCTEMY METOMIB Ta
croco0iB BperyJ/il0oBaHHS CYCIiJIbHUX BiJHOCHH CBOIMH HaNpallOBaHHSIMHU Ta
pO3pOOUTH HOBi LIMSIXU BAOCKOHAJEHHS NaHOi AisabHOCTi. Ll misnbHiCTB
Nep>KaBU y CYKYIHOCTI 3 iHIIMMHU CcleliaJbHUMU 3aco0aMu i MpUUOMaMu
Mi3HaHHSA TUX a00 iHIIMX MPABOBUX SIBUIL € CKJIAJHUM yTBOPEHHSM, HOCJIiM-
HULbKHUM IHCTPYMEHTApieM BCi€i IOPUAUYHOI HAYKH, 110 3HAXOOUTH CBOE
BinoOpaKeHHS Ha NpPaKTHUL.

Knacuuni MeTonu Ta mMpUHAOMM BUPillleHHS BKa3aHoi MpoOJeMH € HOCHTb
TEOPEeTUYHO PO3POOJEHUMH, Ta He y BCiX BUMNAAKaX Ai€BUMHU Ta e(PeKTUBHHU-
MHU. JIK MM BXKe BHU3HAUUJIHUCh, NPOOJEMH 3aCTOCYBAHHSI MpaBa KPHUIOTbCH
HabaraTo rauoOlle, aHiXkK y KJAACUYHOMY YSIBJIEHHi MPO MpoLec 3aCTOCYBAHHS
npasa. Buxonsiuu i3 NpUYMHHOCTI, IKY MU PO3TJISIHYJH, HiSIbHICTb AepKaBU
3 NPUBOAY NPO(DIIAKTUKU Ta MONepeIKEeHHS TOMUJIOK y 3aCTOCYBaHHI IIpaBa
BAaPTO aHaJi3yBaTH B 3arajbHOMY il NpPOfABI Ta AOCHIIXKYBATH SK BILJIUB
MeTONiB Ha MOXJIMBOCTI Mi3HAHHSA Cy0'€KTaMHU MpPaBO3acTOCYBaHHS, Tak i Ha
IXHIO AifJIbHICTH 3arajoM.

HisinbHicTh nepxkaBu B Oyab-gKill cepi pery/roBaHHSl 3a0e3nedyeTbCs
MeXaHi3MOM Tiei K nep:kaBu. MexaHisM neprKaBu MOKJIUKAHUN 3a0e3nevyBa-
TH NOTpeOu HaceJieHHs, TOOTO Bpery/JbOBYBaTH HOro COLiaJbHi BUMOTH.
JlepxxaBoo nepenbaveHi MOXKJAWBI BapiaHTH MOBENIHKHM $IK NIPaBO3acTo-
COBLiB, TakK i 0ci®, 3 MPUBOAY SIKUX BUHHKAE MoTpeba B 3aCTOCYBaHHi MpaBa.
B uboMy BUManky MexaHi3M Hep:KaBHOTO yMpaBJ/iHHS BUCTyNae 3acoO0OM B
peryJ/iroBaHHi COLiaJbHUX, NIPABOBUX, €KOHOMIYHMX Ta IOJITHYHUX BiIHOCHH.

JisiNbHICTD HeprKaBU peryaMeHTyeTbCs K (DYHKUIOHYBaHHSA Ta HisiHHSA ii
OpraHiB, BUSABJEHHS CHJM Ta BIJIMBY HA BPEryJ/JIOBAaHHSA CYCHiJbHUX BigHO-
CHH, a TaKO»X HalpaBJeHiCTb HA 3aCTOCyBaHHS mpaBa 3okpema [l, c.311].

PosrisiHeMo MexaHi3M ep:KaBuU B KOHTEKCTi 3a0e3rneueHHs] MPaBUJIbHOTO
Ta Oe3MOMHUJIKOBOIO 3aCTOCYBaHHS NpaBa.

Tak siKk mMexaHidM pgepKaBM — LiJiCHA iepapxXidyHa cUCTeMa OeprKaBHUX
Oprais, L0 3[AiMCHIOIOTL AEpPXKAaBHY BJaAy, a TAKOXK YCTAHOB, MiAIPUEMCTB, 32
JIOTIOMOTOI0 SIKHX BHWKOHYIOTBbCSI 3aBIaHHS i (PyHKIl camoi aep:kasu [2, c. 74—
87], TO cqif 3BEepHYTH yBary Ha His/IbHICTb 3 MolepeKeHHs Ta MPOoiJaKTUKU
MOMMWJIKOBOCTI 3aCTOCYBaHHS MpaBa caMme B PO3pi3i MexaHi3aMy NepzKaBH.

[ToniTuka nep:kaBu LION0 MONEpeIKEeHHS Ta MPOQiJaKTUKH MOMUJIOK Y
3aCTOCYBaHHI MpaBa MOKe BKJ0YaTH B cebe Taki MyHKTHU: |) momnepemKeHHs
BUMHEHHS TOMMJOK Cy0’eKTaMW 3aCTOCYBaHHSI IMpaBa Ha TeOPETUUYHOMY
piBHi; 2) momnepeaKeHHsI BUMHEHHS MMOMUJOK Cy0’€eKTaMu 3aCTOCYBaHHS Mpa-
Ba Ha MpakTuli; 3) npodifakTUKa BUSABIEHUX MOMHUJIOK TEOPETHYHUMH METO-
namu; 4) npodisakTuKa TOMUJIKOBOI NisIAbHOCTI BiAMOBiMHUX CyH €KTiB Mpak-
TUYHUMHU [PUHOMAMHU.

KoxXHUH MYHKT xapakTepu3ye Hisl/IbHICTb AepKaBU B TOMY YM (HLIOMY
HanpsIMKy Ta MO BiAHOLUEHHIO OO0 TOTO YM IHLIOrO OpPraHy, WO (PYHKLIOHYE B
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nepxkaBi. MaeTbca Ha yBasi Te, 110 TEOPETHYHI MeXaHi3MHU 1100 BAOCKOHA-
JIEHHSI [isIIbHOCTI Ccy0’e€KTiB MpPaB03aCTOCYBAaHHSI BHBUAIOTHCS, aHA/i3yIOThb-
csl, BeAyTbCsl PO3POOKHM Ta BinoOpakarwTbhbCs He JIMIlIe B HAYKOBHUX KOJax Ta
cepell BUIIMX HABYAJNbHUX 3aKJaliB, aje U B KOXKHOMY KOHKPETHOMY OpraHi,
SIKH{ BiIHOCUTBCS 10 CyO’eKTiB MPaB03acTOCYBaHHS, /e iCHYIOTb CBOI Teope-
TUYHi peKoMeHAalii 1I0[0 peaJisauii iX Ha NMpakTHYHOMY piBHi. Taki peko-
MeHAaLUil BUBOAATHCH 3 OIJIAAY HAa BUJ LiSJIbHOCTI CaMOro OpraHy Ta Ha
0coOJMBOCTI HOro (PyHKUiIOHYBaHHSA. [IpoTe TeopeTHUYHUH acleKT NpHU LbOMY
3HAXOOUTb CBOE BifoOpa>kKeHHSl Ta TMOBHHEH CHPHUATH OE3MOMUJIKOBOMY 3a-
CTOCYBaHHIO IpaBa.

[Ilono mpakTUUHUX MPUHOMIB i cr1ocobiB MmonepeaKeHHs Ta NPOQiJaKTUKH
3MiliCHEHHS1 MOMMUJIOK y 3aCTOCYBaHHi MpaBa BiANOBiIHUMHU CyO’e€KTaMH, TO B
JAHOMY BHUIAJKY CJiI 3BepTaTH yBary Ha Oe3NOCepenHI0 MisIbHICTH Ta pe-
asizauio (PyHKLiA BIIOBHOBAXKEHHX HA 3aCTOCYBAaHHS IpaBa OPTaHiB.

3a I0MOMOro 03HakK, §IKi MpUTaMaHHI MeXaHi3My Aep»KaBH, MOXKHa CIIO-
cTepiraTh U 3akKJ/JaneHi B HUX OCHOBOIOJIOXKHI METOAW Ta MPUUOMH MOTMepe-
JUKEHHS Ta NpOo(iNMakTUKK MOMUJIOK Yy 3aCTOCYBaHHI INpasa.

Tak, posrsnsgandu Taky O3HaKy, K i€papxiyHicTb CHUCTeMH, NOOYA0BaHOI
Ha 3acanax cybopauHallil Ta KOOpAMHALIi, TO BapTO 3ayBaXKUTH, 1110 iepapxis
B MoOYyNOBi OpraHiB — L€ OOMH i3 MeTOHIB K MOMNepeKeHHs, TaK i Mpo-
(iaKTUKKW BUMHEHHS] MPAB0O3aCTOCOBYMX MOMHJIOK. CBigueHHSIM LbOTO € T0-
neperKeHHsI BUMHEHHS TIOMUJIKM TPU 3aCTOCYBAHHI MPaBa KEPiBHUKOM IIOI0
JNOMYIIEHOT MOMUJKHU MiAJerjuM. TakuM 4YMHOM TMOMMJKY MOXKHA BHUIIPABUTH
Ta 3ano0irTu ii HEraTUBHOMY BILJIMBOBI HAa BUHECEHH$SI KiHLIEBOTO pillIeHHS.

BinHocHO mpo@inakTUYHOro XapakTepy i€papxidyHOCTi B CHCTEMi OpraHis,
TO B LIbOMY BHUIIQAKy MalTb MiClle 3aXOOHW KOHTPOJIO Ta BiANOBiAAJIBHOCTI
100 BXKE€ BHUSBJIEHUX IMOMUJIOK, TAKOXK BHUIIECTOALIUMU OpPraHaMM.

Tak, Bn/IMB nep:xaBu, ii yTBOpeHb, CTPYKTYPHUX €JIEMEHTIB Ha BIOCKOHA-
JIEHHSI TIPaBO3aCTOCOBYOi MiAbHOCTI CyO €KTiB MPaBOBiNHOCHH € OYEBHUIHUM
i meBHOW Miporo Oe3nocepenHiMm.

Y cyuyacHUX yMOBax MOHSATTS «MeXaHi3M JepKaBH» Mae CaMOCTilHe 3Ha-
UeHHSl y MOHATIHHOMY amnaparti Teopii mepxkaBu i npasa. lllonpaBna, BoHO
BUKOPHUCTOBYETLCS MEePEeBAXKHO y BITYM3HSAHINA IOpUAMUYHIN Hayui. [Ipore iHwi
JNOCJIIIHUKYU [1eprKaBU 4YacTillle KOPUCTYIOTbCH TAKUMHU KaTeropisiMu, sK aep-
’)KaBHa BJIafla, IHCTUTYTH Oep:kKaBH, (popma AepxKaBu, (HOPMH MNpPaBJiHHSA.
OpnHak came MeXxaHi3M Jep»KaBH BU3HAUae CreUU(iKy MepKAaBHOT'O PO3BUTKY
Ykpainu Ta 3abe3rneuye CIpPUUHATTS AepxKaBH SK LijgicHOTO siBulla [3, c. 58—
67]. Takoro (heHomeHa, SIKUH TOBUHeH 3a0e3MeyyBaTH BipHe 3aCTOCYBaHHS
1paBa, a TUM [aye He AOMYCKATH 3AiMCHEHHS MOMUJIOK Y BKA3aHOMY IPOLEC.
Lls1 kaTeropis moB’s3ye eseMeHTH NepPKaBU y €IUHY CHUCTeMy i Hagae iMm
NAHAMIYHOTO CMHUCJHY, KMHU 3i CBOIM PO3BUTKOM CIIPUSIE MOKPALIEHHIO MPABO-
3aCTOCYBAHHA 3arajioMm.

Teopia nepxkaBu i npaBa po3poOJisie TAKOXK 3arajbHi METONWYHI MPHUHLU-
MU Ti3HAHHS [ePXKaBHO-MPABOBOI NiMCHOCTI, AKi MOXKYTb CJYTyBaTH IJS HAC
(pyHIaMeHTaJbHUMHU 3HAaHHSMU. BOHM crpsiMOBaHi Ha 3a0e3MeyeHHs A0CTO-
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BipHOCTi Ta iCTHHHOCTI 3HAHHS, MPaBUJIbHY, 00’ €KTHBHY, HAYKOBY Ta ide0J0-
FiYHY HalpaBJ/IE€HICTb, BHYTPILIHIO €IHICTb AOCJIIKEHHS I€PKABHO-IPABOBUX
SBUIL, TOOTO KUTTEBUX CHUTyaUil i3 HeOOXiAHUM IXHIM BperyJ/JIOBaHHSIM.
To6To BHUBUAIOTBCS 3HAHHSA, SIKi COPUSAIOTb KPALIOMy PO3YMiHHIO MOMHJOK Y
3aCTOCYBaHHI MpaBa, a TAKOXK IXHbOTO yCYHeHHS. BopHoyac 3a3HaveHi NpuH-
uunu 6a3ylThCsl HAa TOMY, LIO0 METOAHMKA B Teopii He 3BOAUTBLCH N0 CYMH
MEeBHUX METOMiB, Croco0iB i MPUHUOMIB Mi3HAHHSA, a € LiJiCHUM, BHYTPIiLIHBO
Y3roJUKE€HUM MEeXaHi3MOM I1i3HAaHHf peaJsibHOI IiMCHOCTI.

MeTtonu nonepemkeHHs1 Ta NPOoQiJaKTUKU MMOMHUJIOK Y 3aCTOCYyBaHHIi Ipa-
Ba — L€ Ti 3arajbHi LIJIAXU Ta {HCTPYMEHTH, fAKi B IepLIy 4epry MOK/IUKaHi
Ha TONepeNKeHHs NMPUYUH BUHUKHEHHS IPABO3aCTOCOBHUX IOMUJIOK.

[lepenymoBOIO MiSIIBHOCTI 3 yCYHEHHSI MPaBO3aCTOCOBHOI MOMHJKH € ii
BUSIBJIEHHSI, KOHCTaTalUisd (PaKTy HENPaBUJIBbHOIO 3aCTOCYBAHHS, BU3HAYEHOIO
BIIOBHOBaXKE€HUM CyO €KTOM, HOPMHU IpaBa.

3aJ/ieXkHO BiJ MpouecyasbHOr0 CTAaHOBHILA OJHI 3alliKaBJeHi 0cCOOU MaTh
NMpaBO BCTAHOBJIIOBATH HASIBHICTb MOMMJKH Ta yCyBaTH ii, iHIII MOXYTb
TiJIbKK JOMOMaraTH y iX BUSIBJEHHI Ta yCyHeHHi [4].

Cnin 3a3HauMTH, 110, XapaKTepHU3YyIOUuM BKa3aHi MpOLECH, MAETbCs Ha
yBa3i yCyHeHHsd, MONepeIKEeHHS Ta JiKBigallis He Jullie BXKe BUABJIEHUX
MOMUJIOK, aJjie ¥ MPUYMH IX MOSBU Ta BUMHEHHS 3 KOHKPETHOIO neTaJli3aLiero
1100 KOXKHOTO.

[Ipouec ycyHeHHSI MpaBO3aCTOCOBHUX MOMUJIOK Nependadae:

— YCYHEHHS BXe [NONYLIEHUX, HANPUKJAL, NTPALiBHUKOM MijiLil npaBo3a-
CTOCOBHHUX ITOMHUJIOK — CKaCyBaHHS ITOMHUJIKOBOI'O aKTa 3aCTOCYBAHHS IpPaBa.
Baxx/1Be 3HaueHHS /151 CBOEYACHOTO BHUSIBJEHHS Ta YCyHEHHS NpPaB0o3acTo-
COBHHUX IIOMMJIOK MAa€ HaJleXKHa OPraHi3alif KOHTPOJIIO 3a IIPaBO3aCTOCOBHOIO
JiSIIbHICTIO MIJILT;

— YCYHEHHS YMHHHKIB NPABO3aCTOCOBHUX IMOMMJOK MPALIBHUKIB MIiJiLil,
1110 OOYMOBJIIOIOTh {X BHHHUKHEHHS.

Hanpoiyetbesi muTaHHs: 3aBASIKA SIKHM METONAM MOKHAa BTIJIUTU 3amy-
MaHe mornepenKeHHs MpobJaeMu?

Criupawouuch Ha BUOKpeMJeEHi Ta MpoaHaJi3oBaHi UAHHUKU MPaBO3aCTO-
COBHHX IOMHJIOK, 3 METOI0 3BEJIEHHsS 10 MiHIMyMY BipOTiZHOCTi IOMYILIEHHS
MOMMUJKHK y 3aCTOCYBaHHi npaBa BianoBinHuMm cybektom, JI. I. Kaneniuenko
IPOIOHY€E CTBOPUTH DAL iHTErPOBAHUX [0 CbOTOAEHHS iH(OPMALIMHUX Me-
TOMiB, HampuKaan, B IHTepHeTi cTBOpUTH 0a3y MPOMO3ULIA YIOCKOHAJNEHHS
HOPMATHUBHO-TIPABOBUX aKTIB.

Takox nponoHyeTbesl OiblI AETANBHO Ta PETEJNbHO MiAiHTH 10 BUXOBAH-
HA Ta Nig0opy MOTEHUiMHUX CHiBPOOITHUKIB, Ki BUKOHYBAaTHUMYTb IPaBO-
3aCTOCOBHY (PYHKLIiIO Y CBOIU AiIBHOCTI LIISIXOM CTBOPEHHS NPOQIJbHUX Ta
crieliianidoBaHUX KJaciB 3arajJbHOOCBITHBOI IIKOJH, BilOMYMX JilleiB, KO-
JIeJKiB, LIEeHTPiB NMOYaTKOBOI MiATOTOBKK MaUOyTHIX MPaliBHUKIB MPH BUILHUX
Hapya/JbHUX 3aknagax cucrtemu MBC, Ilpokyparypu ta Cyny Ykpaiuu.

He noromxytouuch 3 JI. I. KaneHniuenko, sika mpornoHye BpaxoByBaTH
{HCTUTYT «OpPOHIOBAHHSA 32 00JaCTIMM» He Iif 4ac BCTyNy KaHAMIaTa Ha
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HaBUYAHHS [0 BUILOTO HaBYaJbHOro 3akjaamy cuctreMd MBC Ykpainu uu pos-
MOy CTYAEHTiB, MiAMOTOBJEHUX /S OPraHiB MPOKypaTypH, a Mif yac pos-
MOMAIJIEHHSl Ha MOCTilHEe Micle NPOXOJKEHHS CJAy>KOH, CJil TaKUd MeTO.
PO3LIHIOBATH AK TAKHH, 1110 BUCTYIMAE MEPELIKOAO Ta YUHHUKOM 10 TOMHJI-
KOBOTO 3aCTOCYBaHHS Ipaba.

[Ipore, om0 po3po6KK TUIIOBOI MOJEJi MPaBO3aCcTOCOBYBaya 3 ypaxyBaH-
HAM creuu@iky npogeciiHol HOoro NifNbHOCTI, TO TAKMM MiaXim i3 imeHTH-
(pikawuii ocobu 10 3aliMaHOI HEeK MOCaAu € AOCUTb MO3UTUBHUM i OJA€ HAMII0
Ha Te, L0 TaKi MPUYUHU BUHUKHEHHS MOMMJIOK, K HEOCBiAYEHICTb, HeCTauya
npodgeciiHOl MiArOTOBKM Ta MOpAJbHICHI MOKA3HUKH, HE MAaTHUMyThb MiCLs B
HNiAJBHOCTI NepKaBH.

3anponoHOBaHUWH ULIISX PO3BUTKY MpodecioHaniaMmy MoxKe BHUSIBUTHCH
METOJIOM $IK IMONepPeIKEHHS 3MiMCHeHHS MOMUJIOK y 3aCTOCYBaHHI MpaBa, Tak
i ixHboi mpodinakTuku [5].

MozxeMo0 3anponoHyBaTH AesKi MeTONHWYHI peKOMeHAalii i3 BUBYUEHHS Ta
aHaJli3y HeraTHBHOI MPAKTUKH i3 3aCTOCYBAHHS MpaBa BiANOBIAHUMU OPraHa-
mu. g UbOoro cJjifi BUBUATH CTATUCTUYHI naHi Ta Oyab-aki iHWi iHdop-
MaliiHi MaTepianu NMpaBo3aCcTOCOBUMUX OpPTraHiB, A€ NOCTOBIPHO BUKJ/ALEHA
iH(popMaLis Mpo BUSBJEHI MOMHUJIKH, U PO3pOOJSATH METOAUKY, HalpaBJeHY
Ha HENONYILIEeHHS TAKUX IIOMHUJIOK B IMOJAJbIIOMY.

[locTae muTaHHSA: YOMy 3aNMpONOHOBAHI BAapiaHTH BAOCKOHAJIEHHS He €
JNOCHUThb Mi€BUMH Ha MPAKTHULI?

JepxkaBot nependayeHo, a JOKaJbHUMHA HOPMATHBHUMHU aKTaMHu 3adikco-
BaHO BUMOTH [0 KOXKHOTO Cy0’eKTa 3aCTOCYBaHHS MpaBa BiAMOBiIHO M0
chepu HOro AisIBHOCTI Ta AeTaNbHO XapaKTEPU3YIOTbCS BapiaHTH MOXKJHUBO]
IXHBOI MOBEIiHKH.

Y Takomy BUNAAKy Ha KOXKHY KjaacHudikalito abo BUI MOMUJIOK HEOOXiAHO
pPO3pPOOUTH Ta BXKUTHU NPAKTUYHO BiANOBiAHI MeTOAM | MPUHOMH BUPilIEHHS
3aBIAHHS.

Hanpuknan, 1106 3ano6irtu abo nonepeauTd NOMHUJKY, sIKa HOCUTb J10Je-
HOCHUH XapakTep — BHUOIp Mipu Ta NMPU3HAYEHHS MOKapaHHS Mil 4ac BUHe-
CEHHSl BUPOKY CyIOoM. Tak, 1o 3aBeplUeHHi CYLOBOrO CJiACTBa MPOKYPOPY Y
CBOIM NMPOMOBI CJIii BUCJOBUTH AYyMKY L10J0 HeoOXigHOI Mipu nokapanHs. Ha
LUbOMY XK €Talli, 3 OISy Ha KOXXHUUM KOHKPETHHUU BUNANOK, CYA [OBUHEH
Oi/bLI MPUCKINIMBO PO3IMISAATH CIpaBy i y BUNALKAX, KOJU MAKTb Micle
3JIOYMHU TIPOTH BJACHOCTI, MPU3HAYATHU NMPUMYCOBY 3alHATICTb. ToOTO 0coObi,
fIKa 3IiHCHIOE 3JIOUMH 3 MPUUUHU 0e3pobiTTs Ta 6e3rpolliB’s, TOTOMOITH B
PUMYCOBOMY MOPSIAKY BJALITYBATHCh Ha POOOTY.

He MeHII BaxK/aMBHM crocoO60OM mMomnepeKeHHsl NMOMUJIOK Y 3aCTOCYBaHHI
npaBa Oyna O oprasisauis mnpouecy nepenadi LOCBiIYEHUMH [PaBO3aACTOCOBY-
BauaM{ HeOOXinHUX OJ/151 0e3MOMHUJKOBOI pOOOTH 3HAHb, YMiHb, HABUUOK, YCiX
3acobiB Ta crocobiB 3aCTOCYBaHHS HOPM TpaBa MOJOIHMM IpaliBHUKaM. A6o
’K OpPraHi3yBaTH HaJIe;KHUM YHHOM Ta 3a0e3NeuuTH SKiCHICTb HACTaBHULTBA Y
CTPYKTYPHHUX MiApPO3aiJax MiJilii, y palOHHUX MPOKypaTypax, Ae OCHOBHHUU
0COOOBHUH CKJal CKJIANATbh MOJOMAI CHeLiaJiCTH, Y4 B PAHOHHUX CYHax.
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Taka nponosunuis BuMarae He aOUAKHMX 3aTpaT, K MaTepiaJbHUX, TaK U
TeXHIYHUX, 31 CTODOHU Hep:KaBH, ajie He BAPTO BTPAuyaTHU HAMAil LIOAO0 pea-
Jli3auii BUKJALEHOTO.

$IKI110 K MU TOBOPHUMO MPO YCYHEHHSI NPUUYUHHOCTI BUHUKHEHHS MTOMUJIOK,
TO 00 MPUKJIAAYy HaBedeMO TaKy 00’e€KTHBHY MPUUUHY Ta (akTop, SK Mpora-
JIMHA Y 3aKOHOJABCTBI Ta MpaBi, Ne BULIEBUKJALeHe He Mae 0COOJUBOrO
3HAYEHHS.

['on0BHUM 32c000M yCYHEHHS NPOTrajJuH B 3aKOHONABCTBi HALIOTO Cy-
CHiJIbCTBA € MPaBOTBOpUYA MiSlJIbHICTb KOMIIETEHTHUX NepxKaBHUX opraHiB. Lle
HOpPMAaTHBHE YCYHEHHS MporajuH [6]. 3aKOHOAABUMU OpraH MOxKe YCYHYTH
NpOoraj¥Hy B TPaBi i OMHOYACHO PO3LIMPHTH MEXKi MPABOBOrO DETyJ/IIOBAHHS.
[Ia nisabHicTh moTpebye HaraTo yacy, ocobJUBO B OCTaHHi# mepion. IHomi
noTpibHO, OO CyCHiJbHI BIiAHOCHHHM CTa/Ju CTaOiJbHUMH, UiTKUMHU i JHLIe
TONI MOXXHa BHIABAaTH HOpPMaTHUBHHH akKT [7,c. 131—145]. Paszom i3 Tum
HEMOXKJIUBO BifK/JIaJaTH BUPILLIEHHS KOHKPETHUX CIIPaB, OCKIJbKHU MOPYLIY-
I0TbCS CyO’e€KTHBHI MpaBa TPOMAMISH UM OpraHisaliil, a Koau Oyne MPUUHATO
HOBUH HOpDMATHBHMH akT HeBimomo. Tomy e apyru#i crnocid ycyHeHHsI mpora-
JIMH B 3aKOHOMABCTBi — ll€ 3aCTOCYBaHHS aHaJoOTii mpaBa i 3akoHy [8].

Tak, nmonepenxkeHHs MPaBO3aCTOCOBYMX IOMUJIOK — Ll MpoLec, Halpas-
JICHU Ha BIOCKOHAJIEHHS MiSJIbHOCTI CaMHUX IPaB03aCcTOCOBLIB, BIOCKOHA-
JIEHHS NiIIbHOCTI 3 MPAaBOYTBOPEHHS Ta MpaBopeaJizauii, 1e KOKHUW MyHKT
Mae CBOi 0COOJIMBI XapakTepuCTUKU. TOOTO BapTO pO3MEKOBYBAaTH IMparHeH-
HSl 10 JOCKOHAJIOTO MpaBo3acTocyBaHHS. JleprkaBa, deJsieryroud CBOI IOBHO-
BaXKeHHSl Ha Miclsl, po3pobJisie MeBHUH MeXaHi3M 1I0A0 BAOCKOHAJEHHS pO-
60TH CBOIX OpraHiB, NMPOTe KOXKHHUH CyO’€KT NpPaBO3aCTOCYBaHHS, B 3ajex-
HOCTi Bif crneuu@iku CBOE! HiSlIbHOCTiI, CTBOPIOE Ti HeOOXiAHI YMOBH, §IKi O
MO3UTHBHUM YMHOM BIIJIMBAJIM Ha MPOLEC MONepelKeHHs Ta JiKBigaLil momMu-
JIOK y 3aCTOCYBaHHi INpasa.
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