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A.0. TpunboBa
KaHJUJ1aT FOPUIMYHUX HAYK
(Hauionanvna axademii npokypamypu Yxpainu)

VK 343.85

KPUMIHAJIbHO-ITPABOBE 3ABE3IIEYEHHSI
MMPOTHUAII 3JIOYNHHOCTI

CrarTsi mpUCBSYEHA CKIIAIOBIM MEXaHI3My MPOTHAIl 3J0YMHHOCTI — KPHUMIHAIBHO-
MPaBOBOMY 3a0€3MEUeHHI0 MPOTHUIi 37104YMHHOCTI. HamaHo BU3HAYEHHS I[bOMY TOHSTTIO.
[IpoananizoBaHO 3HAUEHHS ITi€T CKJIAOBOI B MEXaHI3Mi CHEIiabHOT MPOTH/IIT 3TOYNHHOCTI.

Knwuosi cnosa: 3nouunnicmos, npomudis 3104UHHOCMI, HOPMAMUBHO-NPABOGe 3a0e3ne-
YeHHs1, KPUMIHATbHO-NPABOBe 3a0e3NeyeHHsl, MEXAHI3M NPOMUOIL 3104UHHOCTI.

Han TiymadeHHSM TOHSTTS 3JIOYMHHICTH Ta MOTO MICIIEM B CYCIUJIBCTBI, a
TAKOX PO3POOJICHHSIM MEXaHi3My (CHCTeMH) MPOTHUIIT 3TIOYMHHOCTI 3aMHUCITIOBA-
auch Qinocodu Ta IOPUCTH BCIX YaciB Ta HAPOJIB: BiJ IaBHBOTPELBKUX (HII0CO-
¢iB  Ilmatona ta Apucrorens, rOpucTiB enoxu npocBiTHuuTBa. Y. bekapis,
[II. MonTeck»e, Y. JIomO6po30, HOro y4Hs — MpOKypopa KacaliiHoro cyay o6apo-
Ha P. T'apodarno, dpanimysskoro corionora E.J[fopkreiiMa TOmo g0 CydacHUX
BueHux: O.M. banaypku, O.0O. Banunypku, O.A. I'epuensona, B.B. I'ominuy,
.M. Nanemuna, JI.M. JlaBunenka, A.l. Jlonrosoi, B.M. [Ipromina, A.Il. 3aka-
moka, B.C. 3enenenpkoro, A.®. 3emincekoro, O.I'. Kambmana, B.M. Kyia,
O.M. Kocrenka, O.M. JIutBaka, b.B. JInzory0a, B.B. Jlyneesa, C.I'. Mimmenka Torro.

B noxTpuHi mpaBa MaroTh Micue pi3Hi AediHilli 3T0YMHHOCTI. Y3arajibHe-
HE K MOHATTS 3JI0YMHHOCTI, MOXHA BUBECTH HACTyNHE. 3JIOYMHHICTh — 1CTOpH-
YHO HCpCXi,Z[He 3MIHHE, COHiaHLHO-HpaBOBC SIBUIIIE, IO SIBJISIE COOOKO CYKyII-
HICTh YCIX CKOEHHMX B JIepKaBl 3JI0YMHIB 3a TICBHUM nep10z[ gacy. Jleski KpI/IMl-
HOJIOTH CTBEP/IKYIOTh, IO Ha EBHOMY ICTOpI/I‘{HOMy eTarni PO3BUTKY cycHiibC-
TBa 3JI0YMHIB HE OYJI0 1 PUIAJIEC Yac, KOJIM 3JI0UMHIB y CyCHUILCTBI HEe Oye (mpu
IIbOMY HE BUKIIOYAETHCS ICHYBaHHS OKpemux ekcieciB). E. Jlropkreiim BBaxas,
110 3JIOYMHHICTh € IMAHEHTHOIO, IPUTAMAHHOIO OYy/Ib-IKOMY JIFOJICBKOMY CYCITi-
JbCTBY [4]. MM TakoX € NMPUXUIBbHUKAMU CaMe TaKOl TOUKH 30pY. 3JIOYUHHICTb
— HEBIJI €eMHa CKJIaJ0Ba OYyJIb-SIKOTO CYCIUIbCTBA. be3 Hei He Morio 6 iCHyBaTH
IPABOIOPSATHOTO CYCIIUIBCTBA, MU O IMPOCTO HE 3MOTJM HOTro 11eHTU(DIKYBATH.
37I0YMHHICTh — € CBOTO POAY «BIPYC», SIKUW 3MYIIY€ CYCHIIBCTBO BHUPOOISATH
IMYHITET NPOTU HBOTO, ILISAXOM BIOCKOHAJIEHHS COI1aJbHO-IPABOBOIO 3a0e3-
MEYEHHS CYCIIJIbCTBA.

OCKIJIbKY 37I0YMHHICTD € aTPUOYTOM CYCHUIBCTBA — 3HUIICHHS i1, IMIIAXOM
OOpOTHOM 13 HEH HEMOXIIMBO, aJKE MOCTAaE WMOBIPHICTh 3HUIIIEHHS 1 CAMOTO
cycniabcTBa. Bigrak s 30aaHcOBaHOTO, TAPMOHIMHOTO — CIIBICHYBaHHS TpO-
MaJICBKOTO CYCIIJILCTBA Ta 3JIOYMHHOCTI, OCTAHHIA MOMJIMBO TUTHKH TPOTHUIIs-
ta. OnHaK B Teopii, BIMOOpaKEHHSIM SKOi CTa€ 3aKOHOJIaBUa MPAKTUKA, MI0I0
OCTaHHBOT'O TEPMIHY BEyThCS )KOPCTKI CYNEPEUKH.

VY BITUM3HSHIN Ta 3apyODKHIN IOPUAMYHIN JiTepaTypi, a TaKOX 3aKOHO/IaB-
CTBI Ha MO3HAYEHHS AISUTBHOCTI 3 IPOTUCTOSHHS 3JI0YNHHOCTI, BXKUTTS 3aXO/IiB,
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CIpSIMOBAaHUX Ha ii 3MEHIICHHS, BUKOPUCTOBYIOTHCS Pi3HI TEPMiHU: <«IoTepe-
JDKEHHS», «Ipo(UIakTUKa», <«QOpOTh0a», <KOHTPOIb», <CIPOTUIISN», <«3arnodi-
TaHHS», «BIiHA», CIPUITUHEHHS», <KpUMiHAIBbHA MOMiTHKa» Tommo. [2] Tak, Ha-
npuKiaja, y 3akoHi Ykpainu «lIpo npokypatypy», 3okpema y crarti 10 3yctpi-
YarThCS OOMIBA TEPMIHH «IIPOTUIISL» Ta «OopoThOa». [11]

KoxHe 3 1uxX MOHATH, K 3a3HAYANIOCh, BUKJIMKAE HAyKOB1 quckycii. Haii-
OLTBII PO3MOBCIOKCHUMH TTOHSATTSMU JIJIsl TIO3HAYCHHSI TAKO1 MISUTBHOCTI € <3a-
nobOiranHs» Ta «apotuais». OaHaK 1 TYT HEMa€e €IMHOTO MIAXO0AY IOAO0 iX BH-
3HaueHHs. Tak, Hampukian O.0. bannypka, BBaxae, 110 TEPMIH «IIPOTUIS» Y
HIMPOKOMY KOHTEKCTI OXOIUTIOE 1 «3amo0IraHHs» Ta CIYTye AJis BUSHAYCHHS 3a-
rajJbHOTO BIUIMBY Ha 3710unHHICTh. [1, C.86-87] A.Il. 3akamiok, BBaXkae, 110 I0-
HATTS «OOpPOTHOa», CIPOTHIIIS» HAJEKATh JIO KIACy y3arajlbHEHUX, K1 BiATBO-
PIOIOTD 3arajbHy CYTHICTb, IIO MOJIATAE Y YMHEHHI OMOpPY 1 HE PO3KPUBAE CYT-
HOCTI <aamnobiranus» [6,C. 321.]

Y CcBOIO uepry, MH HE MOXEMO [MOTOJAWTHUCH 30KpeMa 3 IO3HIIIE0
B.C. 3enenenpkoro, A.l. Jloarosoi [16, C.435.] Tta ixmux aBtopis [17, ¢.377-
387], sAKi BBaXaroTh, [0 HAHOUIBIIIO MIPOIO Bi/IIOBITAE CYTHOCTI COIliaIbHO-
IPAaBOBHUX 3aXOJ(IB MPOTHUCTOSHHS 3JI0YMHHOCTI TEpMiH «OopoThba» [12,c.8].
Hamra Touka 30py 0OTpyHTOBY€ETHCS HACTYITHUM.

Ha nmeBHuUX eTamax cBOTO PO3BUTKY CYCHIJIBCTBO CIIpaBi BeJIo 00poThOY 31
37IOYMHIIMU, BUKOPUCTOBYIOUHM MPHU LIbOMY CHEI[ialbHI 030pO€H] 3aroHH, Mij-
po3aiau Miimii (moJiiii), apMikchki (OpMyBaHHS, 3aCTOCOBYIOYHM CYBOPI KPH-
MIHAJIbHI CaHKIIIi: Qi3WYHI PO3IMpaBH, KaTyBaHHS, a TAKOX 1HIIN 3aXOJU M03acy-
JIOBOTO JIEP>KaBHOTO MPUMYCY. AJie 111l 3aX0 1 00’ EKTUBHO HE MOTJIM BUPIIITUTH
3aB/laHb BTPUMAaHHS MOIIUPEHHS 3I0YMHHOCTI. TOMYy OCTaHHIM YacoM «OOpOTh-
Oy 31 3JIOYMHHICTIO», sIKa JIOBIO JOMiHyBaja B KPUMIHOJIOTO-TIPaBHUYINA JIEKCH-
111, TOYaB BUTICHATHU 3 POECIHHOTO JIEKCUKOHY TEPMIH «IIPOTUIIS 3TOUNHHOC-
T1». MOXJIHMBO 3MiHY TEPMIHOJIOT1i MOKHA MOSICHUTH YCBIJOMJIEHHSIM Oe3mepc-
MEeKTUBHOCTI 11i€1 60POTHOM Yepe3 BIUHICTh CaMOi 3I0YMHHOCTI.

Hawm iMnonye nymka npodecopa B.M. Kyna B Tomy, 1110 TepMiHH «O0pO-
Th0a», «BiifHa» OLTBIIIOK MIPOI0 BU3HAYAIOTh PEMPECUBHUN MiAXia y cdepi mpo-
TUIT 3TOYMHHOCTI 3 OOKY JepIKaBH 1 € OLTBI BY3bKUM HampsiMoM Tipotuii. 1li
TCleHI/I SKIIO 1 MalOTh MPABO HA ICHYBaHHS, TO JIUIIIE JULSL XapaKTEPUCTHKH 32~
XOJ[IB CTOCOBHO OCOOJIMBO HEOE3MEYHUX 3JIOYHHINB. Y 3B’ 3Ky 3 UM MU MiAT-
PUMY€EMO TOYKY 30py THX aBTOPIB, SIKI BBaXalOTh, IO TEPMIHH «OOpOTHOA»,
«BiifHa» 31 3TOYMHHICTIO HE PO3KPHUBAIOTH CYTHOCTI aHTUKPUMIHAIBHUX 3YCHIIb
CYyCHIJIbCTBA Ta JEpKaBU. Taky IIsIBHICTH MOTPIOHO OKPECITIOBATH MOHSATTAM
«TPOTUMIS 3MOYMHHOCTI». HUM OXOIMITIO€ThCS NEeKUIbKa HampsMiB BIUTUBY Ha
3JIOYMHHICTB. 3arajlbHOCOLIANBHUMN, KPUMIHOJIOTTYHHUN, KpUMIHATBHO-TIPABOBUH,
KpuMiHamicThuaHuit Toimo. [21,C. 14].

[I{omo BXKUBaHHS TepMiHA «KOHTPOJb HAJ 3JI0YMHHICTIO», MOIIMPEHOTO Y
3ax1gHUX KpaiHax, ocoomuBo B CIIA, ciix 3a3HaunTH, 110 BiH HE MPWXKUBCS Y
BITUM3HSAHIN KpuMiHosorii. OnHak neski BYeHi, Hanpukiang O.M. Jlutsak, A.I1.
3akamok [19; 6,¢.324] BUKOPHUCTOBYIOTh HOTO Y 3HAYCHHI «ITPOTHIISL».

OTxe, BpaxOBYIOYH BHKJIAJICHE, MOXKEMO MIWTH BHUCHOBKY, IO MPOTHIISA
3JIOYMHHOCTI — 1€ CKJIaJJHE COILIaJIbHO-TIPABOBE SIBUILE Ta MOHSITTS PO HHOTO, B
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SKOMY B1IOOpaX€HO TEOPit0 1 MPAKTUKY crenu(igHOol JepKaBHO-yIPaBIIHCHKOT
JUSTFHOCTI Ta MPUBATHHUX IHIIIATUB, CHPSIMOBAHUX Ha TEPEIIKOKAHHS BYH-
HEHHIO 3JI0YMHIB, YCYHEHHS iX NMPHWYMH 1 YMOB, TIEPEPUBAHHS PO3MOYATOl 3J10-
YUHHOI JIsJIBHOCTI UM 3JI0YMHHOTO JiSIHHS Ha PI3HMX CTaisX IXHBOTO 3Jiic-
HEHHsI, IPUTATHEHHS CY0’ €KTIB X BUMHEHHS 10 KPUMIHAJIBHOI BiAMOBIIaILHOC-
Tl 1 3aCTOCYBaHHS 10 HUX 3aX0/11B KPUMIHAJIBHO-TIPABOBOT'O BILIHBY.

Bcro cykymHICTh €leMEHTIB, iX O3HaK, COPSIMOBAHUX Ha MPOTHUIIIO 3JI0-
YUHHOCTI Ha3UBAOTh «MEXaH13MOM>» MTPOTHI1T OCTaHHIMH.

MexaHni3M NpOTUAIT 3JI0YMHHOCTI, K 1 OyJab-sSKUH MeXaHI3M B MPUHIUMI,
MOXKHA OXapakTEepPU3yBaTH HASBHICTIO MEBHOI CHUCTEMH 3a SKOIO PO3TAIIOBaHi
BC1 MOT0 CKJIQJI0BI €JIEMEHTH, MPaBUIaMHU ICHYBaHHS Ta B3a€MO/I1i OCTaHHIX.

OTxe MexaHI3M MPOTUJIIT 3JIOYMHHOCTI — 1I€ CHCTEMa €JIEMEHTIB, po3Ta-
IIIOBAaHMX 3a YITKOKO CXEMOI0, ICHYIOUHX 3a TIEBHUMH NIPABUJIAMH, Ta BUKOHYIO-
yux KOHKpeTH1 pyHkuii. KoxHMI eneMeHT MOKHA XapaKTepu3yBaTH MEBHUMU
o3HakaMu (Cy0’exTH, 00’ €KTH, KOHKPETHI 3ac00M BIUIMBY 4u pearyBaHHs). Eie-
MEHTaMH MEXaHi3My TMPOTHU/I] 3IOYMHHOCTI € 3arajlbHHUNA Ta CHEIliaTbHUNA BHIU
npoTuaii. 3a3HaueHi eJIEMEHTH 3a CBOEIO CYTTIO € PIBHO3HAYHUMH.

B sikocTi ckiamoBoi MeXaHi3My MPOTHAIT 3TIOYMHHOCTI BUJUISIOTH TaKOX
npaBoBe Ta iH(opMaliiiHO-aHATITHYHE 3a0e3nedYeHHsT MPOTHIl 3J0YUHHOCTI
[21, c. 35-54; 3]Bce 11e, Ha HaNly TyMKY, MOKHA OXOITUTH IOHATTSAM HOpPMA-
MUHO-Npagose 3abe3neuents npomuoii 3104UHHOCHII.

[1i7 HOpMaTUBHO-TIPABOBUM 3a0€3MEUCHHSAM MalOTh Ha yBa3l e()eKTHUBHE HO-
pMaTUBHE CYMPOBOKEHHS 3aXOIB CIEIIaTbHO-KPUMIHOJOTTYHOI POTHIIT 3aI1o-
OiranHs 3mounHaM. BoHo mependayae HasSBHICTh 3aKOHIB, YKa3iB, IpoOrpaM, KOH-
HeMnLid 3armo0iraHHs 3J0YMHHOCTI Ta OKpeMuM ii Bugam. [IpoTunis 3mM0YMHHOCTI
notpedye HaIifHOTO PABOBOTO PETYITIOBAHHS PI3HUMHU Tally3sIMH TpaBa: KOHCTH-
TYIIHHOTO, IUBUIHHOTO, aMIHICTPaTHBHOTO, KPUMIHAJBHOTO TOMIO. [21, c. 35]

[HpopmarniitHo-aHamiTUYHE 3a0€3MEeUeHHsT MPOTUIT 3I0YMHHOCTI - L€ 3a-
CHOBaHa Ha MPAaBOBUX, OpraHi3allifHUX, TEXHIYHUX 1 METOJUYHHUX 3acajax Iiije-
CIIpsSIMOBaHa MIsUTBHICTH 31 30MpaHHs, MepepoOKH, 30epiraHHs, BUKOPUCTAHHSI
1H(popMmarii, HeoOX1AHOT Al €PEeKTUBHOTO (YHKI[IOHYBAHHS CUCTEMH MPOTUIIT
37m09nHHOCTI [3, ¢. 31].

OTxe pPO3IIISIHEMO JETAIbHINIE MeXaHI3M MPOTUJIIi 3J0YMHHOCTI, SKUU
CKJIAJIAEThCS 3 KOHKPETHUX BHUIIB (3arajibHOI Ta CreliajibHOI) MPOTUIIT 3I0YMH-
HOCTI Ta 3 MPUTAMAHHUX KOKHOMY BHJy 3aCO0IB KpHUMiHAJIbHO-TIPAaBOBOTO 3a-
Oe3neyeHHs .

Sk Oyyo 3a3Ha4Y€HO BHIIE, MPOTHISI 3JIOYMHHUM IPOsiBaM Bi0yBa€ThCA 3a
JIBOMa HampsIMaMU: 3aralbHOCOIIAIbHAM Ta CHEIiaTbHO-KPUMIHOJIOTTYHIM. T00-
TO iCHY€ 3arajbHa Ta CHeIliaibHa MPOTHIIS 3TTOYMHHOCTI, @ TAKOXK BIIMOBIAHI IM
BITHOCHO CAMOCTIIHI ME€XaH13MH X 311HCHEHHS.

3azanona npomudis 3nouunnocmi — 1e epexTuBHe (YHKIIIOHYBAaHHS BCIX
IHCTUTYTIB CYCIIJIbCTBA Ta JEp>KaBH, sIKIi (OPMYIOTh palllOHAJIbHY CHCTEMY
BIUIMBY Ha (DaKTOPH 3710YMHHOCTI, B Pe3yJIbTaTl YOr0 MIHIMAJI3ye€ThCS KITbKICTh
3JIOYMHHUX TPOsiBIB. [0 cy0’ €KTIB 3arajabHO1 MPOTHUIIT 3JIOYMHHOCTI BIAHOCSTh-
csi. iepKaBa, Jep)KaBHI OpraHH, OPTaHW MICIIEBOTO CaMOBPSAYBaHHS, BUKOHAB-
4O-pO3MOpsiAyul opraHu; opranu kpuminaiabHoi roctuiii: MBC, CBY, npokypa-
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Typa, CyJId; OpTaHH 3arajJbHOTO 1 TOCIOJAPCHKOrO YIpaBIiHHSA, 1H()OpMaIIiitHi
CTaTUCTUYHI, MEINYHI, HABYaJIbHI, KyJIbTypHO-BUXOBHI; T'POMaJChKI OpraHi3a-
1ii, 00'€qHaHHS TPOMAJSH, OKpEeMI TPOMAJsSHU, MOXYTh SK OMNOCEPEAKOBAHO
BILJIMBATH Ha 3aM00IraHHs 3J0YMHAM TakK 1 0e3M0cepeaHbO.

OCHOBHHUM TIPIOPUTETOM 3arajbHOI MPOTHAIl 3JIOYMHHOCTI € 3aro0iraHHs
3JIOYMHHUM TIposiBaM. Bimomo, mo 3amobiranHs OXOomioe: mpodiIakTUKY, TT0-
MePEPKCHHSI, TPUTTUHEHHS 3JI0YHHIB.

Cneyianvha npomudis 3104unnocmi (TOYHIIIEe — 11 IPOSBH) — L€ CYKYII-
HICTh KpI/IMlHaJ'IbHO MPaBOBHX, KpHMiHanLHo-npouecyaanHX OIEePaTHBHO-
PO3IITYKOBUX, KPUMIHATICTUYHIX Ta KpHMlHOJ‘IOFl‘-IHI/IX 3ac001B, sKI 3a6esneqy-
I0Th Oe3MmocepeHiil TPaBOBHIA Ta KPUMIHOJIOTIYHUN BIUIMB HA peaibHi i TOTEH-
I1/H1 3JJOYUHHI TIPOSIBH.

MexaHi3MOM Takoi MPOTUIT € FOPUANYHI i KPUMIHOJIOTI4HI 3aco0u, 3a J10-
MOMOTOI0 SKUX 3a0€3Meuy€eThCsl MPABOBUI 1 KPUMIHOJIOTIYHUM BIUIMB Ha peajibHi
1 OTEHITIMHI 3JI0YMHHI NMPOSBH. TaKUM YHMHOM MPOTHUIIS 3JIOYMHHOCTI y CIIeIli-
aJTbHO-KPUMIHOJIOT1YHOMY, a HE 3arajbHO COIiaJIbHOMY PO3YMIHHI NEpPIIOi 3BO-
TUTBCSA 70 JISJIBHOCTI OpPraHiB KPUMIHAJIBHOI FOCTHINI 3a JBOMa B3a€EMO-
OB’ I3aHUMH HanpsiMamu. 1) mpaBoBe pearyBaHHs Ha BYMHEHHS KOPYIIIHHOTO
3JI0YMHY; 2)3arno0iraHHs HOBUM 3JI0YHHAM.

TemmnopansHO TIEpPIIMM Ccepe HUX 1 OCHOBHHUM € pearyBaHHs Ha BUMHCHHI
3nmouynH. Ha nymxy B.M. Kyua ta C.I'. Milenka 1ie BiANOBIa€ Cy4yaCHUM pea-
JisM CTIeTiabHOT npomzm 3JIOYNHHOCTI OpraHaMH KPUMiHAJbHOI IOCTHUIl B
MeXax 31HCHeHHS] KpUMIHAJIBHOTO CYJOUYMHCTBA. CIIOYATKy BOHU BiAIOBITHUM
YHHOM pearyioTh Ha ()akT BUMHEHHS 3J0YMHY, a TOTIM MiJ 4ac MPOBAIKEHHS Y
KpUMIHAIBHIN cIpaBi, 3MIHCHIOIOTH CIEialbHO- KpI/IMiHOJIOFi‘-IHe 3arno0iraHHs
HOBMM 3j10urHaM. [18, ¢.47] Biartak pearyBaHHs Ha 3710YHHHE JUSIHHST € OCHOB-
HUM NPaKTHYHHM 3aBJAHHAM OpFaHlB I(pHMlHElJ'IBHOl foctuiiii. B meomy € Bif-
MIHHICTh CTICIIAIBHOTO BUAY MIPOTHU/IIT 3JIOYMHHOCTI BiJT 3aTajIbHOTO.

Cy0’exTamMu Takoi MPOTHUIII € HE BCl COIllajbHI Ta JIEP>KABHO-TIPABOBI 1H-
CTUTYIIII i HaBITh HE BCl NMPABOOXOPOHHI OpPraHu, a JIMIIE CHEIiaIbHO YIOBHO-
Ba)KEHA HA 1€ X YaCTHHA, [0 OTPUMaJIa Ha3BY «KpHUMIHAJIbHA FOCTHIIIS».

XapakTepHUM JJIsl TIsUTBHOCTI OpraHiB KPUMIHAIBHOI FOCTHINT € Te, MO ii
3M1MCHIOIOTH Jep)KaBHI IPAaBOOXOPOHHI OpraHu, OpraHi3alliiiHO He BITHECEHI 10
OJIHIET YIPABIIHCHKOT CTPYKTYpH. AJie OJHOPITHICTH ITIJIEH, 3aBAaHb Ta Xapak-
Tep i€l chepu MPaBOOXOPOHHOI IISTIBHOCTI 00’ €HYE 110 YaCTUHY JI€P>KaBHOTO
IPaBOOXOPOHHOTO amapaTry B caMOCTiiiHy cucteMy. [Ipu 11boMy BiTHOCHHH MiX
opranamu (cy0’€eKTamu) KpUMIHAJIBHOI FOCTHUIIT PETrJIaMEHTYIOThCS BHKJIFOYHO
KPUMIHATbHO-TIPOIIECYATbHUM 3aKOHOAABCTBOM. LIUTicHICTH i€l cuctemu 3a-
0e3neuyeTbest HE )KOPCTKUMHU OpraHi3aliiHO-yIpaBIiHCbKUMH BIJHOCHHAMH, a
CyTO (PyHKIIOHATHPHUMH 1 TIPOIIECYaATHbHIUMH MiANOPSAKOBAHOCTAMU. Takuii Me-
XaHI3M TapaHTye cy0’ €KTaM KpUMIiHAJIBHOI FOCTUIIT HE3AJICKHICTh Mij] Yyac Mpu-
WHATTS NpOIeCyalbHUX PIllIEHb, BIATIOBIIHICTh IXHIX PIIIEHb 3aKOHY.

Tenep HacTaB 4ac BU3HAUUTHU MOHSATTS Ta CKJIAJl MEXaHI3My HOPMATHBHO-
IPaBOBOIO 3a0e3MedYeHHs, MPOTUIIT 3JJOUMHHOCTI 1 BU3HAUYCHHSI B HHOMY MICIIS
KPUMIHAJIBHO-TIPABOBOI0 3a0€3MeUYeHHS MTPOTHU1T 3TIOYMHHOCTI.

[ToHATTS HOPMATHBHO-TIPABOBOTO 3a0€3MEUeHHST NPOTHIIl 3JI0YMHHOCTI
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MO’KHA BHU3HAYUTH HACTYMHUM YHWHOM: II€ CYKYMHICTh IOPUIUYHHUX HOPM, SIKi
PEryJoTh BIIHOCMHH Y CYCHUIBCTBI y cdepl MPOTUIIT 37TOYMHHOCTI Ta MAlOTh
MaTepiajibHe BHPAKCHHS y KOHKPETHHUX HOPMATHBHO-TIPABOBHX aKTax (KOJICK-
cax, 3aKOHaX, MiJ3aKOHHUX HOPMATHUBHO-TIPABOBUX akTax). [l CyKymHICTIO
IOPUIMYHUX HOPM MH PO3yMi€EMO MAacUB IOPUIMYHUX HOPM Pi3HHX Tally3eil mpa-
Ba (KOHCTUTYIIHHOTO, ITUBIJILHOTO, aIMiHICTPATHBHOT'O, KPUMIHAJILHOTO TOIIIO).
KpuminanbHo-nipaBoBe 3a0e3nedyeHHs] MPOTH[Ii 3I0YMHHOCTI BIHOCHUTHCS 10
OJTHOTO 3 BHJiB HOPMATHBHO-TIPABOBOTO 3a0€3MeUeHHsI MPOTHIii 3T0OYUHHOCTI,
AK€ MaTtepianbHO 3akpimyieHe B KpuminambHOMy Kojekci Ta KpumiHaibHOMY
IpolecyaJbHOMY KOJEKCl YKpaiHu.

Bzarani, Ha Hamry AyMKy, B 3aJIeXKHOCTI BiJi 0OpaHOTO KPUTEPi0 MOKHA
PO3MEXKYBaTH HACTYIIHI 6UOU HOPMAMUBHO-NPABOBO2O 3d0e3neuenHs npomuoii
3JI0YUHHOCINI.

1. 3a Bugamu npoTUIli 3T0YNHHOCTI:

- 3arajbHe HOpMaTtuBHe 3a0esneveHHs (MiKHApOAHI HOPMATHUBHO-
npaBoBi aktH, Koncturyis, LK, 'K, KYnAIT; LIIK, I'TIK, KIIK Toimo);

- cnenianpae HopMatuBHe 3a0e3neueHHs (KK, KIIK; KBK, mim3akonHi
HOPMAaTHUBHO-TIPABOBI aKTH, TaTy3eBi Haka3u [ eHepallbHOTO MPOKypopa YKpaiHu
TOIIIO).

2. 3a rany3eBol0 MPUHATIC)KHICTIO!

- MIDKHapOJHO-TIPaBOBe 3a0e3rneueHHs (3araipHa z[eKnapaum paB JIIOH-
Hu (10.12.48.) [5],KoHBeHIlis Mpo 3aXUCT MpaB JIOAUHH 1 OCHOBOIIOJIOKHHUX
cB0oOOA 1 MpoTOKONM 70 Hei, 3roJy Ha 00OB'SI3KOBICTh SIKMUX HagaHo Bepxo-
BHOIO Paioro Ykpainu (04.11.50.) [14Fomio);

- KkoHcTuTyuiHO-TipaBoBe (KoHcTHTyMis Ykpainu);

- usiasHO-mIpaBoBe (LK, LIITK, K3nll, CK, mig3zakoHHI HOpMaTHUBHI aKTH
(iHCTpyKIIi1, HAKa3H|, JIUCTH TOIIIO));

- rocromapcbko-tipaBose (['K, I'TIK, mig3akoHHI HOpMaTHBHO-TIPABOBI aKTH);

- aaminictpatuBHo-nipaBoBe (KYnOAII, mig3akoHHI HOPMAaTHBHO-IIPABOBI
aKTH).

3. 3a IOPUANYHOIO CHJIOKO:

- MIDKHapoJHO-TIpaBoBi yroau (3araapHa z[eKnapauls[ mpaB  JIOJUHU
(10.12.48.) [5],KonBeHIist Ipo 3aXKUCT MpaB JIOAUHH 1 OCHOBOIOJIOXHHUX CBO-
0011 MpPOTOKONM 10 HEl, 3roay Ha 00OB'SI3KOBICTh SKMX HaJaHO BepxoBHOO
Panoro Ykpaian (04.11.50.) [14fromo);

- Konctutytis YkpaiHu — OCHOBHUHM 3aKOH JIEp)KaBH, SKUA Ma€ HaWBUIILY
IOPUINYHY CHITY, IPUAMAETHCS B OCOOIMBOMY TIOPSIAKY, 1 B SIKOMY perjiaMeH-
TYIOThCSI HAallBXXJIMBIIII 3 11 TOYKU 30pY BIIHOCHHH Y CYCIUIBCTBI y cdepi opra-
Hi3awii 1 PyHKIIOHYBaHHS OpPraHiB Jep>KaBH, AEPKABHOTO YCTPOIO Ta MPABOBOTO
CTaTyCy JIOJWHHM 1 TpoMajsHuHA. Bci 1HINI HOpPMATHBHO-TIPABOBI aKTH, SKi
NPUKAMAIOTHCSI HAa TEPUTOPIi YKpaiHU, MalOTh BiJMOBIIATH MOJIOKEHHSIM OCHOB-
HOT'O 3aKOHY YKpaiHu,

- KOHCTUTYIIIITHI 3aKOHU — 3aKOHH, III0 BHOCSIThH MEBHI JOTIOBHEHHS YU 3Mi-
Hu 10 KoHctutymii a0o ckacoByroTh ii okpeMi HopMmu (3akoH Ykpainu <«lIpo
BHeceHHs 3MiH 0 KoHctutyii Ykpainu 1o 0 npoBeJAeHHsI YeproBUX BHOOPIB
HapoAHMX JenyTaTiB Ykpainu, [Ipesunenta Ykpainu, nemnyraris Bepxoshoi Pa-
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mu ABToHomHO1 Pecniy6miku KpuM, miciieBuX paja Ta CUIbChKHX, CEJIMIIHMUX, Mi-
cekux roimiB» Big 01.02.2011 [7]);

- KOJIEKCH — HOPMATUBHO-TIPABOB1 aKTH, B SKUX 00’ €JHAHO 1 CUCTEMAaTH30-
BaHO MPABOBI HOPMH, 1110 PETIAMEHTYIOTh BIAMOBIIHY cpepy BITHOCUH Y CYCITi-
JBCTBI. SIK MpaBUII0, KOJAEKCH BUCTYIAIOTh OCHOBOIO MEBHOT Tally3i UM Miranys3i
sakonogaBctBa (LK, LIIIK, I'K, I'TIK, CK Ttomo);

- 3aKOHHU — II€ BCl 1HIIIl HOPMATUBHO-TIPABOBI aKTH, 110 PETYIIOIOTh Pi3HI
BIJIHOCUHM Y CYCIIUJIBCTBI B JIepKaBi i MPUHMAIOThCSI Ha OCHOBI Ta Ha BUKOHaH-
Hs KoHcTHTYIil mapaaMeHToM y Mexax Horo kommereHIil (3akoHu YkpaiHu:
«[Ipo monepemkeHnst HacuiabcTBa B cim»i» Big 15.11.01. [10], Hpo 3amobiran-
HS Ta MPOTHAI0 Jeramizamii (BiIMHBAaHHIO) JOXOMIB, OJEPKAHUX 3J0YHHHUM
mnrsixom» Big 28.11.02. [9froro);

- MIA3aKOHHI HOPMAaTHUBHO-TIPABOBI aKTH, MPUHHSTI YIOBHOBAXECHUMH Ha
T€ KOMIIETEHTHUMHU TPABOTBOPYUMU JIEP)KaBHUMHU OpraHaMHU Ha TIJACTaBl Ta y
BukoHaHHs 3akoHIB (Yka3 [Ipesumenta Ykpainu «[Ipo 3axoau momo 3abesre-
YeHHS 0COOMCTOI Oe3meKu TpoMajisiH Ta MpOoTUAll 3mounHHOCTI» Big 19.07.05
[22] Tommo);

3aJIe)KHO BiJl FOPUIUYHOT CHJIM TT1I3aKOHHI aKTH TaKOXK MOKHA MOAUTATH Ha!

- 3arajpHi - TOUIMPIOIOTHCS HA BCIO TEPUTOPIIO Ta HAaceleHHS YKpaiHu
(Konmenris Jlep>xaBHOI MUJTLOBOI COIIaIbHOI MPOTPaMK MPOTHIIT TOPTIBII JIFO-
aeMmu Ha mepiog 10 2015poky, cxBaneHo po3nopspkeHHsM Kabinety Minict-
piB Ykpainu Big 15arotoro 2012p. Ne 90 [15]);

- BIJIOMYi — MOIIMPIOIOTHCS Ha MeBHY cdepy BigHocuH y cycminberBi (Ha-
ka3 ['enepanpHOTO TIpOoKypopa Ykpaiaum Ned/2 ru «[Ipo opranizaimiro mpoKy-
POPCHKOTO HAMISITY 3a JOJEePKaHHSAM 3aKOHIB CHEIiaIbHUMH MiIPO3iIaMH Ta
IHIIMMHA yCTaHOBaMH, sIKI BeIyTh OOpOTHOY 3 OpraHi30BaHOK 3JIOYMHHICTHO»
Bix 19.09.05, Hakas I'enepanbsHoro npokypopa Ykpainu Ne 10rH «[Ipo oprani-
3allii0 AISUIBHOCTI OpPTaHiB MPOKYpaTypH y cdepi 3amodiranHs 1 mpoTUili Kopyti-
ii» Big 21.06.11romo);

- MICIIEBI — MAalTh YHMHHICTH Ha TEPUTOPii TEBHOI aaMIHICTPATUBHO-
TeputopianbHOi oauHMI (Michka IIbOBa KOMIUIEKCHA Mporpama MpoQiiaKTUHKu
Ta npomz[i'l' 370YMHHOCTI B MicTi Kueni «besneuna crommis» Ha 2012-20150ku
Jlomatok leICHH}I KuiBpaau Big 26.01. 2012p01<y Ne 16/7353 [20]) ;

- TIOKaJbHI - PeTIAMEHTYIOTh TiSUTBHICTB KOHKPETHHX HiAMPUEMCTB, yCTa-
HOB, OpraHi3alliii i MOIIMPIOIOTHCS Ha 1X MpaniBHUKIB ([HCTpyKIIis Tpo MpH3HA-
YEeHHsI Ta MPOBEICHHS CYJOBUX €KCIEPTHU3 Ta €KCIEPTHUX JTOCTiIKEHb, 3aTBEP-
mkena Hakasom Minictepersa toctuiii Ykpainu 08.10.1998 N 53/5y(penaxiii
Hakazy MiHictepcTBa roctutii Yipainu Big 30.12.2004 N 144/5 [13pmo).

4.3a mi€ro 3aKOHY y Yaci:

- YWHHI Ha Yac BYMHEHHS KOHKpeTHOro MistHHSA — 4.2 ¢T.4 KK Ykpainu,

- Ha MOMEHT BYMHEHHSI KOHKPETHOTO JISTHHS YAHHUMHU HE OyIH, MpoTe
MaroTh 3BOPOTHY Jit0 y yaci —c1.5 KK Ykpainu.

5. 3a Ji€10 3aKOHY Y IPOCTOPI:

- HaIllOHAJbHI HOPMATUBHO-TIPABOBI aKTH, fKI MependayaroTh NEBHUN BU]I
IOPUINYHOT BiAMOBIAAIBLHOCTI JUIs OcCiO (ramys3eBi KOJEKCH YKpaiHH, 3aKOHH
Yxpainn),
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- 1HO3eMHI HOPMATHUBHO-TIPAaBOB1 aKTH, fKI MepeadadarTh MEBHUM BUJ
IOPUIMYHOI BIAMOBIIATBHOCTI I 0CiO (rayy3eBi KOJEKCH 1HO3EMHHX JCpIKaB,
3aKOHH, Ti/I13aKOHHI HOPMAaTHBHO-TIPABOBI aKTH TOIIIO).

OCHOBHOIO METOIO BCIX MEpeNYeHUX BHUJIIB HOPMATHBHO-IIPABOBOTO 3a-
Oe3reveHHs TPOTHUIIT 3JIOYMHHOCTI - € IPOTHUAIS 3TIOYMHHOCTI.

Ponw BUAIB HOPMATUBHO-TIPABOBOTO 3a0€3MEUYCHHS MPOTUIIT 37TOYMHHOCTI
y caMiif MPOTUAIT 37I0YMHHOCTI BIAOOpaXKa€eThCs B i1 (PyHKIIISAX.

Mo>kHa BUAUIMTH 3arajbHOCOIIa]IbHI Ta CHEIlaJbHO-IOPUINYHI (PYHKIIIT
BHU/IIB HOPMATUBHOTO 3a0€3MEUYCHHSI MPOTHUII1 37I0YNHHOCTI.

[Tix 3aranpHOCOIIATEHUMHA (DYHKITISIMU BHJIIB HOPMATUBHOTO 3a0€3MIEYCHHS
MPOTHIT 3TOYMHHOCTI MU PO3YyMIEMO HANpsIMU B3a€MO/I1i BUIIB HOPMATUBHOTO
3a0€3MeUeHHST POTH/IIT 3JIOYMHHOCTI Ta IHIIMX COLIAJIBHUX SBUII SK €THOCTI
dbopmu Ta 3MICTY.

o 3acanvrocoyianvrux ¢ymxyiii HOPMATUBHOTO 3a0€3MEYCHHS] MPOTUIIT
3JI0YMHHOCTI MU BKJIFOUMIJIM HACTYIIHI:

1) ryMaHiCTHYHY — IIPAaBO, BUPAXKECHE B 3aKOHI, K CKJIQJ0Ba KOXKHOTO BUILY
HOPMATHUBHOTO 3a0€3MeUYeHHS MPOTUMAIl 3JI0YMHHOCTI (KpHMiHaJIbHO-TIPABOBE
3a0€3MeUeHHs, UBIILHO-TIPABOBE, KOHCTUTYIIIHE, MIXXHApPOJAHO-TIPABOBE TO-
I110), OXOPOHSIE Ta 3aXMIIA€E MTPaBa JFOICTBA, HAIIil, JIIOWHU;

2) opraHizaTopChKO-yIMpaBIiHCEKY — MPaBO, BUPAKEHE B 3aKOHI, SK CKJIa-
JI0Ba KOXXHOTO BHy HOPMATUBHOTO 3a0e3MeueHHs MPOTHIIT 3TI0YUHHOCTI (KpH-
MIHQJIBHO-TIPABOBE 3a0€3MEeUeHHs, IIUBLILHO-TIPABOBE, KOHCTUTYIIIHHE, MIXKHAa-
POJIHO-TIPABOBE TOIIO), 3a0e3MeYy€e MOKIMBOCTI OKpEMHUX CyO' €KTIB Ha BHUPI-
IICHHS NMEBHUX €KOHOMIYHHX 1 COLIaIbHUX MPOOIieM;

3) BHXOBHY — IpaBO, BUPAKECHE B 3aKOHI, K CKJIaJI0Ba KOXXHOTO BHIY HO-
PMaTUBHOTO 3a0e3MeueHHs MPOTHIIT 3JI0YMHHOCTI (KpUMiHAIBHO-TIPABOBE 3a-
Oe3redueHHs, TMBUILHO-TIPABOBE, KOHCTUTYIIIHE, MI>KHAPOTHO-TIPABOBE TOIIIO),
CIpHsi€ CTAHOBJICHHIO JIIOJMHH SIK TPABOCITYXHSHOTO YIEHA TPOMAJSTHCHKOTO
CYCIUIbCTBA, BUXOBYE B HEI 3pa3Ku MPaBOMIPHOI MOBEIIHKK 1 TUM CaMUM TIpO-
THUI€ 3JI0YUHHOCTI

4) indopmariiiny (KOMyHIKaTHBHY) — PaBO, BUPAKECHE B 3aKOHi, SIK CKJa-
JI0Ba KOXXHOTO BHy HOPMAaTUBHOTO 3a0e3MeueHHs MPOTHIIT 3T0YUHHOCTI (KpH-
MIHQJIBHO-TIPABOBE 3a0€3MeUeHHs, IIUBLILHO-TIPABOBE, KOHCTUTYIIIHHE, MIXKHAa-
POJHO-TIPABOBE TOIIO), IHPOPMYE JIFOICH PO BOJIFO 3aKOHO/IABIIS.

CneyianbHo-opuduuni @yHKyii BUIIIB HOPMATUBHO-TIPABOBOTO 3a0€3MECUCHHS
NPOTHIIT 37T0YMHHOCTI MOJISITAI0Th Y CYTO MTPABOBOMY BIUIMBY Ha COLIIYM.

Jo cremanbHO-IOpUANYHUX (YHKIIA HOPMAaTHBHO-TIPABOBOIO 3abe3Ie-
YEeHHsI MU BiJIHECJIM HACTYIIHI!

1) perynstuBHa — 11e QYHKIS, sIKa CIIPSIMOBaHA HA BPETYJIOBAHHS BiJIHO-
CHH Y CYCHIJIBCTBI IIUISIXOM 3aKPIIUICHHS OakaHOT MOBEIIHKU Cy0’ €KTIB B TUX UM
IHIITUX TaTy3s1X MMpaBa 1 TAM MPOTHUAIE 3TOYMHHOCTI,

2) OXOpOHHA — IIe qayHKLu;{ sIKa CIIPSIMOBaHA HA 3aXWCT BIAMOBITHOI CHC-
TEMU BIJHOCHH Yy CYCHUIBCTBI IUIIXOM YCYHEHH:I COIIaJIPHO TIKIJTHBUX 1 He-
Oe3neyHux [igHb JIIOJIed Ta iX 00 €lIHaHb, BIJHOBJICHHS MOPYLIEHUX MpPaB
Cy0’ €KTiIB.

OTXe mABOIIYU MiACYMOK BHUKJIAJACHOMY 3a3HAYMMO, [0 OCHOBHUM BH-
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JIOM HOPMaTUBHO-TIPABOBOI0 3a0e3MeUYeHHs CHeliadbHOi MPOTHIIT 37I0YUHHOCTI
€ KpUMiHAJIbHO-TIPaBOBUN. MaTepiaJibHUM BTUICHHSIM LBOTO BHU]Y, SIK 3a3Haua-
Jock, € HopMu KpuminansHOro Koaekcy Ykpainu, KpuminameHOro mporecya-
JBHOTO KozeKkcy Ykpainu, KpuMiHaabHO-BUKOHABYOTO KOACKCY YKpaiHu TOLIO.

3a aHaNori€l0 13 CHUCTEMOIO BUIIB HOPMATHBHO-TIPABOBOIO 3a0e3MedyeHHs
OPOTUALT 3JI0YMHHOCTI, B CEpeIuHl KPUMIHAJIBbHO-TIPABOBOTO BUIY MPOTUIIT
3JIOYMHHOCTI MOYKHA TaKOXK BUIUIUTUA CHCTEMY Woro miaBuAiB. Jlo cucremu min-
BU/IIB KPUMIHAJIBLHO-TIPABOBOI0 3a0€3ME€UEHHs MOKHA BIJHECTH iX PO3MEXKYyBaH-
HS 32 HACTYITHUMH KpHTepisiMu: 1) raimy3eBoro MpUHAIEKHICTIO; 2) IOPUIUIHOO
cwIo10; 3) Ji€r0 3aKOHY y 4aci; 4)i€ro 3aK0HY Y ITPOCTOPI.

Sk Oymp-sike colliajibHE SIBHINE, KPUMIHAIBHO-TIPABOBUN BHUJI 3a0€3MCUeHHS
NPOTUIT 37I0YMHHOCTI, MO’KHA TPAKTYBATH SIK Y BY3bKOMY TaK 1 Y ILIMPOKOMY CEHCI.

VY 6y3vKomy cenci 10 KpUMIHATBHO-TIPABOBOTO BUAY 3a0€3MEUYeHHS MPOTH-
i1 3JI0YMHHOCTI BITHOCATHCS Juiie Hopmu KpuminaneHoro npasa. [Ipu ibomy
MPU3IOMYEMO, 1110 BCl patrdikoBaHi YKpaiHOWO MIKHApOJHI 3000B’ sI3aHHS Ma-
I0Th 3HAUTH BTiJIeHHs B HOpMax ynHHOTO KK Vkpainu.

Skmo KpuMiHATBHO-TIPABOBUM BUJ 3a0€3MEUYeHHS MPOTHII 3TIOYHMHHOCTI
pPO3IIISIIaTA Y  WUPOKOMY CeHCI, TO JI0 HbOTO BXOHATh He TUlbkM HOpMu KK
VYkpainu, ajge ¥ HOpPMH 1HIIUX Tally3ed mpaBa, a TaKoXX MIKHAPOJIHO-TIPaBOBI
3000B’si3aHHs YKpainu. Take TiymaueHHS BUIUIMBAE 3 TOTO, IIO Ha HaIIe Iie-
PEKOHAHHSI, KpUMIHAJIBHE MPaBO B3aralji, Ta KPUMIHAJIBLHO-TIPABOBUI BUJ 3a-
Oe3nedeHHsT MPOTHIIT 3JIOUMHHOCTI 30KpeMa, € BEPXiBKOIO MipaMiJu, CKIaJeHOT
3 IHIIMX Tajy3ed npaBa (BUJIB MPABOBOTO 3a0€3MEUYCHHS MPOTHIIT 3I0YUHHOC-
Ti). Tak musa BipHOT KBami(ikarmii ACSIKUX CYCHUIBbHO-HEOE3MEUHUX JIisiHb,
000B’sI3K0BO MOTP10H1 3HAHHS HE TUIPKA KPUMIHAJIBHOTO MpaBa, ajieé i KOHCTHU-
TYIIHHOTO, HUBUIHLHOIO, TOCMOAAPCHKOr0 TOIIO. Pe3yiabTaT KOHIIEHTPOBAHOTO
BUJy 3HAaHb BCIX MEpENIueHUX rajry3eil mpaBa 3HaXOJIUTh CBO€ BIJOOpa)KEHHS B
CKJIa/1ax 3JI0YMHIB — HOpMax KPUMIHAJIBHOTO MpaBa.

Mu B cBOili poOOTI PO3IIISIIAEMO KPUMIHAIBHO-TIPABOBUI B/ 3a0€3MeUCH-
HS IPOTHU/IIT 3IOYMHHOCTI caMe B IIUPOKOMY CeHCl. MoXHa cKaszaTH, 110 KpUuMmi-
HaJHHO-TIPABOBUI BUJ 3a0€3MEUEHHS MPOTHAIT 3IIOYMHHOCTI y ITUPOKOMY CEHCI
BKIIIOYae B ceOe iHm BuaM (3a Taly3eBOI0 MPUHAIICKHICTIO) HOPMATHBHO-
IPaBOBOIO 3a0€3MeUYeHHS MPOTUIIT 3TOYMHHOCTI.

Sk OyJsio 3a3HaY€HO, KPUMIHAIBHO-TIPABOBUY BU/I, SIK 1 OYJIb-IKUHA BHJI HO-
PMaTHUBHO-TIPABOBOIO 3a0e3MeUYeHHs MPOTHUIIT 3I0YMHHOCTI, (hopManbHO 3adik-
COBaHMI1 y TeBHIiM popmi (keperni) mpaga.

Bigomo, mo Teopis npasa pOBpiBHHE TaK 3BaHi, BHyTpimHi Ta 30BHIIIHI
dopmu (mxepena) npasa. [Tin BHyTleIHLOIO dbopmoro pOByMlIOTL croci0 1oro
CTPYKTYPHOI OpTraHi3allii Ta B3a€EMOJI1 CKJIaJ0BUX €IEMEHTIB y MEXaX CHCTEMH
npaBa, sika B CBOIO Yepry MOJUISIEThCS Ha ramysi, MiAramty3i, IHCTUTYTH, OKpeMi
HOpMH. 30BHIIIHI ()OPMU 1HOJII HA3UBAIOTH JHKEPEJIOM IIpaBa, B SIKUX BOHO 3a-
Oesreuye cBo€ odiIliiiHe ICHYBaHHS.

Ski x 3 JKepen mpaBa XapaKTepHl A KPUMIHAIBHO-TIPAaBOBOTO BUAY 3a-
Oe3rneueHHs MPOTHIIT 3II0YMHHOCTI? BpaxoByrouu cnerudiky 1p0ro Buay (oc-
HOBa — HOPMH KPHMIHAJIBHOTO IpaBa) HOro JPKEPEIOM € HOPMATHUBHO-
npaBoBuil akT (Kpuminaneuuii kogekce Ykpainu, KpuminansHO-TiporiecyanbHUi
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KOJIEKC YKpaiHH TOIIIO).

OnHak He MOKHA ITHOPYBATH TOTO (akTy, IO OCTAaHHIM YacoOM BCE YacTi-
n1e HaOyBa€e PO3MOBCIOIKEHHST 1 MPaBOBHI PELE/ICHT . KpaCHOMOBHI/IM [OKa-
3HHUKOM I[OT'O € IPOCTO «MOJHMTBM» MPAKTUYHUX IpaliBHUKIB (CYmiB, MPOKY-
pOplB tomo) Ha [TocTaHOBH TUIEHYMY BepxosHoro cyny Ykpainu. Ha PaKTHUI
Il «MOJUTBU» MPOSABIIAIOTHCS B JOTPUMAaHHI IIUX «PEKOMEHJIAIIN» y CBOii mpa-
BO3aCTOCOBYIi ISIIBHOCTI.

[le omHMM apryMeHTOM Ha MiATBEPHKEHHs ICHYBaHHSI CyJIOBOTO Mpele/e-
HTY B SIKOCTI CYy4acHOTO JpKepelsa JJis HAI[lOHAJbHOTO MpaBa 30KpeMa B KpUMi-
HaAJIBHO-TIPAaBOBOMY BU1 3a0e3MeueHHs] MPOTUIIl 3TOYMHHOCTI MOxe OyTu 3a-
KOH Ykpainu «lIpo BUKOHaHHS pillIeHb Ta 3aCTOCYBaHHS MPAKTUKH €BpOIEHCh-
Koro cyay 3 mpaB Joguau» Big 23.02.2006Ne 3477-1V [8]. Ctartss 17 uporo
3aKOHY MPSMO 3a3HAyvae, 110 CYAH 3aCTOCOBYIOTh MPH po3ruial cipaB KonseH-
IIF0 TIPO 3aXUCT MPaB JIOJUHU 1 OCHOBOMOJIOKHUX cBoOoa 1950 poky 1 mpo-
TOKOJIM 10 HEi, 3roay Ha OOOB'SI3KOBICTh SIKMX HajlaHo BepxosHow Panoro
VYkpainu Ta npakTuky €BpONenchbKoro Cy 1y 3 IpaB JIOAUHU SK JHKEPEIo Mpasa.

Take po3MOBCIOKEHHS CYJOBOTO MPELEACHTY B SKOCTI JDKepena mpaBa B
HaIlllid TPaBOBIM CUCTEMI MU BBa)KA€EMO I[IJIKOM 3aKOHOMIPHUM OO0’ €KTHBHUM
sBuIieM. QaKTUYHO CbOTOJIHI MU € CBIIKAMH MIKCY PI3HUX MPABOBHX CUCTEM —
BJIACTUBOI HAM POMAaHO-T€PMAHCHKOI1 (KOHTHHEHTAIBHO) i3 aHTJI0OCAKCOHCHKOIO
(mpeteneHTHOIO).

Ha cworopani, Bce 11e, B Teopii MpaBa 3aKOH BU3HAYAIOTh K HOPMATHUBHO-
IPaBOBUM aKT, MPUIHATUN OPraHOM 3aKOHO/ABYOI BJIal a00 BCEHAPOIHUM pe-
dbepeHayMOM, 10 PETyII0€ HAMBAXKIIUBIII BIAHOCUHH Yy CYCHIIBCTBI, BUPAXKaE
BOJIIO ¥ iHTepecHu OUTBIIIOCTI HACEICHHS, MA€ HAWBHINY IOPUIUYHY CHITY MO0
BCIX 1HIIIMX HOPMATUBHO-TIPABOBUX aKTIB 1 0COOJMBUI MOPSIIOK MPUHHSATTS.

OpnHak, BpaXxOBYIOUH HaBeJI€HE BHILE, TaKe MOHSITTS 3aKOHY € 3aCTaplinM,
ajKe, SIK 3a3Ha4Yalioch, 10 3aKOHIB, TETep MOXKHA BIAHECTH Hapsay 13 Kachy-
HUM HOPMATUBHO-TIPABOBUM AKTOM III€ 1 CYJIOBUI MPELEACHT.

Biarak cydyacHe MOHSATTS 3aKOHY MOKHAa BU3HAYUTU HACTYIHUM UYHUHOM:
HOPMATUBHO-TIPABOBHM akT ab0 pillleHHS CyAy, MPUUHITI OPraHOM 3aKOHOIaB-
4oi BIaau abo BCEHApoIHUM pedepeHaymomM, adbo BepxoBHum cyaom, abo €B-
POMENCHKUM CY/IOM 3 TpaB JIIOJAWHM, IO PEryJt0€ HAWBAKIIUBIIIL BITHOCUHU Y
CYCHIJILCTBI, BUpPa)Ka€ BOJIO M 1HTEPECH OUIBIIOCTI HACEJEHHS, MAa€ HAWBHUIIY
IOPUINYHY CHITYy IOJO BCIX IHIIWX HOPMATHBHO-TIPABOBHUX aKTIB 1 OCOOJIMBHIA
HOPSAIOK MpUHHATTS (11010 MPEeACHTY — IpuiiHATHI BepxoBHuM cymom Ykpa-
iHu 200 €BPONENCHKUM CYIO0M 3 TIPaB JIFOIUHH).

BucHoBok. BpaxoByroun BuKIIafeHe, MOXKHAa CQOPMYJIOBATH 3arajbHy
nediHIIi0 KpUMIHATBHO-TIPABOBOTO BUAY IPOTHIT 3JI0YMHHOCTI.

KpuminaneHO-TIpaBOBUM BUJ 3a0€3MEUECHHS MPOTUJIIT 3JIOYMHHOCTI - II€
CYKYITHICTh IOPUIUYHUX HOPM, IHCTUTYTIB KPUMIHAJIBHOTO IpaBa, KpUMiHAJb-
HOTO TIPOIIeCy, KPUMiHaJIbHO-BUKOHABYOTO MpaBa, IHIINX raiy3eil mpasa (y BH-
najKy OJAHKETHUX HOPM KPHUMIHAIBHOTO MPaBa) MiXKHAPOIHO-TIPABOBUX YTOJ,
rajiy3eBUX IiJI3aKOHHUX HOPMATHUBHO-TIPABOBUX aKTIB, Tally3eBUX Haka3ziB [e-
HEpaJIbHOI'O MPOKypopa YKpaiHu, siki MaloTh MatepialibHe BUpakeHHsd y Kpumi-
HaJIbHOMY Kojekcl Ykpainu, KpuminansHoMy mpoliecyaibHOMY KOAEKCl YKpai-
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HU, KpuMmiHanbHO-BUKOHABUOMY KOJEKCl YKpaiHH, 1HIIUX Tally3eBUX Koaudi-
KOBAaHMX HOPMATHBHO-TIPABOBHUX aKTax, MDKHAPOJAHUX KOHBEHIISX TOIIO.
Cy0’ ekTaMu 3aCTOCYBaHHS 3a3HAUEHUX HOPM € OPTaHU KPUMIHAIBHOI IOCTHUIII.

KpuminanbHo-TipaBoBe 3a0e3rnedeHHs] MPOTUAlT 3JIOYMHHOCTI € OCHOBHUM
MaTeplaibHUM MIATPYHTSIM, TEXHIYHUM 3acCO00M B MeXaH13M1 CHeliaJIbHOTO BU-
oy mpoTuaii 3mounHHOCTI. Came 3a JOMOMOTOI0 Ta Ha IMiICTaBl KPUMIHAIBHO-
MPaBOBOTO 3a0e3MeyYeHHs] MPOTHUJIli 3JIOUYMHHOCTI BiIOYBAa€TbCA pearyBaHHS
JepKaBU Ha BUMHEHE CYCHiJIbHO-HeOe3meuHe AisHHSA. Take pearyBaHHS MOXKeE
MPOSBIATUCS 5K Y (hOpMi 3aCTOCYBaHHS Oy/Ib-5KO1 3 (POPM KpUMIHAIBHOT BIIO-
BITAJILHOCTI /10 BUHHOTO, BIIMOBH BiJ i 3aCTOCYBaHHS TakK 1 IHIIUX 3aco0iB
KPUMIiHAJIbHO-IIPABOBOTO BIUIMBY (IIPUMYCOBUX 3aXOJiB MEIUYHOTO XapaKTepy
YH IPUMYCOBHUX 3aX0/[iB BUXOBHOTO XapaKTepy).
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Trynyova Ya.O. Criminal-legal framework of combating crime. The article deals
with component of combating crime mechanism — aratlegal insuring of combating
crime.

The author analyzed the importance of this compbimethe mechanism of the special
fighting crime. The text contained deductive methipdm general (the mechanism of anti-
crime) to the specific (criminal and legal frameWwdor combating crime). At the beginning
of this article she presents the definition of catitig crime mechanism. She refers to the
system of elements located behind a clear patéxisting for specific rules and performing
specific functions. General and special types afintermeasures are allocated. A brief
description of them is given.

Further the attention is focused on a special kinfighting crime. its inner mechanism
IS revealed.

The mechanism of this counteraction is legal andciinoplogical means by which
ensured legal and criminological impact on the ezal potential criminal exposure. So the
couteraction against crime in a specially-crimigadal rather than in general social sense is
reduced to the activities of criminal justice inotwterrelated areas: 1) legal response to the
commitment of a corruption offense, and 2 ) prexgnof future offenses. Then the respond
to the criminal act is the main practical goaltwé triminal justice system. This difference is a
special type of fighting crime fron general one.

For the definition of "criminal-legal framework cbmattingcrime" the notion of legal
support for fighting crime is revealed. The lattedefined as a set of legal rules regulationg
relations in the society in combating crime andeéhavmaterial expression of specific legal
acts (codes, laws, legal acts). When a set of lagas meant an array of legal rules of
different branches of law (constitutional, civigrainistrative, criminal etc.). Criminal legal
support for fighting crime refers to one type ogdé support for fighting crime, which
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materially embodied in the Criminal Code and CriahiRrocedure Code of Ukraine and is the
essencial.

Criminal legal support for fighting crime is the manaterial background and technical
mean in the mechanism of a special type of fightnigne. It is through and under the
criminal legal framework of combating crime occutste response of committed socially
dangerous act. This response can occur both ifothe of the use of any form of criminal
responsibility to the accused person, the rejeabioits use and other means of criminal law
impact (compulsory medical measures or compulsdugational measures ).

Keywords: criminality, comatting crime, normative legal support, criminal-legal
framework, comattingrime mechanism.
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KaHIUJAT FOPUIUYHUX HAYK
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E@®EKTUBHICTb KPUMIHAJIbHO-IIPABOBOI'O
3ABE3INIEYEHHSA EKOJIOI'TYHOI BE3ITEKH JIIOAUHHU

BuzHaueHo MOHATTS eKOMOTi4HOi Oe3NeKkH JIIOAUHUA Ta TOCHIHKEHO MUTAaHHS e(EeKTHB-
HOCTI 11 KpUMiHAJIBHO-TIPABOBOTO 3a0€3MEUCHHS.

Kniouosi cnoea: Gesneka TMOIUHU, TOBKIJUIS, HABKOJHIIHE TPUPOIHE CEPEIOBUIIIE,
KpUMIHAJIBHUI 3aKOH.

IlocranoBka mpodjemu. Konctutymis Ykpainu y ct. 16 mporosocuna,
10 3a0e3MeUYeHHsT eKOJIOTTYHOT O€3MeKH 1 MATPUMAHHS €KOJIOTIYHOT PIBHOBAru
Ha TepuTopli YKpaiHu, mojojaHHs HaciuigkiB YopHOOMIbCHKOI KaTacTpopu —
KatacTpo(u miaHeTapHOro MacmTady, 30epexeHHs TeHOPOHy YKpaiHCHKOTO
Hapoay € 000B’si3koM JepxaBu; y 4. 1 cT. 50 —kokeH Mae npaBo Ha Oe3MNeuHe
JUTSL JKATTS 1 30POB’s1 TOBKULIS Ta HA BIIIKOTYyBaHHS 3aBIaHOI MOPYIICHHSIM
IIHOTO TIPaBa MIKOJIH.

VY mepmomy a63armi IIpeamOynu 3akony Ykpainu «IIpo oXxopoHy HaBKO-
JUITHBOTO TPHPOJTHOTO CEPeIOBHUINA» BKa3aHO, IO OXOPOHA HABKOJUITHBOTO
MIPUPOTHOTO CEPEIOBUINA, paIllOHATbHE BUKOPHUCTAHHS MPUPOIHUX PECYPCIB,
3a0e3IeUYeHHsT €KOJIOTTYHOI O€3MEKH KUTTEMISUIBHOCTI JIFOAMHUA — HEBIJ €MHA
yMOBa CTaJIOTO €KOHOMIYHOTO Ta COIIALHOTO PO3BUTKY YKpaiHw; y m.m. 1T1a 2
9. 1 ct. 3 — OCHOBHUMH TPUHIIUTIAMH OXOPOHH HABKOJIMITHBOTO MPHUPOIHOTO
CEpeoOBUINA €. MPIOPUTETHICTH BHUMOT €KOJIOTTYHOI Oe3IMeKku, 000B’ A3KOBICThH
JO0JEep>KaHHS €KOJOTIYHMX CTaHAApTIB, HOPMATHUBIB Ta JIMITIB BUKOPHUCTAHHS
IPUPOJIHUX PECYPCIB MPHU 3A1MCHEHH1 rOCMOAApPChKOi, YIPABIIHCHKOI Ta 1HIIOI
JUSJIBHOCTI; TapaHTyBaHHS €KOJOTIYHO O€3MEYHOTO CEPEIOBMINA IS KUTTSA 1
310POB’ 51 JTIOJIEH.

Hageneni monoxxenns OCHOBHOTO 3aKOHY KpaiHM Ta OCHOBOIIOJIOXHOTO
3aKOHY € MIATPYHTSAM JUIS peaiizailii KOXKHUM 13 Hac MpaBa Ha Oe3leuHe HaBKO-
JUIITHE CEPeoBHUIle, TOOTO HAa Take, SIKE JKOJHUM YMHOM HE 3arpoXKye SK Ha-



