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democratic state is the priority of a person, his or her rights and freedoms. At the present states
of the Ukrainian states establishment, the legal mechanisms to secure the right of each individual
to association are actively formed. The world experience shows that the implementation of
human rights is largely dependent upon meaningful participation of the public, who takes
advantage of the universally recognized right to association, creates non-governmental
organization, reflecting a growing in the global community striving to democracy. The
development of national legislation, aimed at the effective standards for the protection of human
rights and able to guarantee the right of every individual to realize the right to association, has
now a prior nature and requires careful. The Constitution of Ukraine not only proclaimed the
rights and freedoms of a person and a citizen among the constitutional order, but also defined
guidelines for establishment of an appropriate to international standards system of their
implementation.

International standards of approval and ensuring of the right of a person to association are
contained in many regulations. World-class standards related to non-governmental organizations
vary greatly. Some of them regulated freedom of association at all, some are devoted to
particular aspects of freedom of association and membership in non-governmental organization
of the certain categories of people.

So the article attempts to define the preconditions of the institutionalization of human rights
NGOs of Ukraine, to carry out a comparative ananalysis of the activities of NGOs of Ukraine and
the European Union, as well as to justify the possibility of taking into account the positive
experience of NGOs of member-countries to create effective human rights institutions in Ukraine.

Keywords: non-governmental human rights organizations, institute, European Union,
European experience.
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BUXIIHI 3ACA/IU JOCJIIIDKEHHSA MTPOLECY
I'AJIY3EYTBOPEHHSA

Po3rnsiHyTO 3arallbHOTEOPETUYHI ACTIEKTH JOCTIKEHHS MPOLIECY YTBOPEHHS raly3i rpasa.
AKIIEHTOBAaHO Ha HIKOJIaX PO3YMIHHS MpaBa SK BUXIJHHUX 3acajaxX BHCBITICHHS Taly3eyTBOpEH-
Hs. Haromomeno, 1mo, 1ociaipkyoun npo0ieMy 3aKOHOMIpHOCTEH YTBOpPEHHsI Traiy3i ImpaBa siK
CTPYKTYpPHOTO €JIEMEHTa CUCTEMH IpaBa, CIiJ] BUXOAUTHU 13 TOTO, IIO MPABO HE OTOTONKHIOETHCS
13 3aKOHOJABCTBOM, HOPMAaTHBHO-TIPABOBUH aKT HE € €IMHOIO (JOPMOIO ICHYBAHHSI HOPM IIpaBa.

Knwwuogi cnosa: zanysv npasa, 2anyzeymeopens, 0xcepeio npasd, npasopo3yMiHH:, npu-
POOHO-NPABO8A WKOIA.

IocranoBka mnpoOiemu. IlepMaHEeHTHI MPOIECH HOPUAUYHOIO HOPMOTBO-
peHHs B YKpaiHi, 3HauHE PO3IIMPEHHS rajdy3ed 3aKOHOJIaBCTBA, KUIbKICHE 3011b-
IIEHHS] HOPMaTUBHOT'O MaTepially 3yMOBIIIOIOTh HEOOXIIHICTh iX cUCTeMaTH3alli 3
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METOI0 €(PEeKTUBHOCTI 3aCTOCYBaHHsA. BoaHOUac Taka HisUIBHICTH Mae 3/1HCHIOBA-
TUCS 3 ypaxyBaHHSIM 3aKOHOMIPHOCTEW PO3BUTKY rajy3€yTBOPEHHS 1, BIAMOBIIHO,
(opMyBaHHS raiay3eil 3aKOHOAABCTBA. AKTyali3yeTbCsl MUTAHHS BUXIIHHUX 3acajl
MPOIIECY Trally3€yTBOPEHHS.

AHaJji3 ny0Jikauii, B IKMX 3al104aTKOBAHO PO3B’SI3aHHA JAaHOI Mpood.ie-
mu. Ciin 3ayBaKWUTH, 110 BKazaHa mpoOljieMa He 3HaWIIa HaJekHOro BimoOpa-
KEHHS y BITUM3HSAHIA IOpUIMYHIN Hayui. Posrisganuch nuiie NUTaHHS CTaHOB-
JIEHHS OKpEMHUX Trajy3eill MpaBa, 30KpeMa arpapHoro, MUTHOIO, MOBITPSIHOTO,
TPAHCIIOPTHOTO Ta 1H., a TAKOX OKPEM1 aCHEKTH PO3BUTKY EKOJOTTYHOrO MpaBa.
My nmUTAaHHIMH 3aldMaJINCh TakKi BiIOM1 BITYM3HSAHI TPaBHUKH, 5K
B. Anapeiines, I'. bamok, I'. baunHChHKUM, b. JIpoHis, B. 3aBroposns,
B. Koctuupkuii, B. Mimyk, O. IlorpiOuuid, 0. Hlemuryyenko Ta iH.

MeTor0 CTaTTI € BUCBITIEHHS 3acal JOCIIKEHHS IPOLECY raly3eyTBOPEHHS.

Buxnax ocHoBHOro marepiany. TemaTruka 3aKOHOMIPHOCTEH YTBOPEHHS Ta-
Jy31 IpaBa sIK CTPYKTYpPHOr'O €JIEMEHTa CUCTEMH IpaBa TICHO MOB’si3aHa 3 MPaBO-
PO3YMIHHSIM SIK BOXKJIMBUM CBITOTJISIIHUM SIBUIIEM. AJIKE€ B1J] TOTO, Ha SIKUX CBITO-
[UISIAHUX TO3UIIAX 0a3yeThcsl HAyKOBEIb, 0arato B 4OMY 3alieKUTh pPe3yJbTaT
HOro JOCHIIKEHb,0CO0MBO 3BakKalOYd Ha Te, M0 B YKpaiHl, SK 3a3Hayae
M. Ilareii-bpataciok, «mpaBoBy cepy oOCIyroBye ycmajkoBaHa Bij] KOJHUIIHBOT
TOTANITAPHOI Jep>KaBU ICEBIONPABOBA, 3aKOHHUIIbKA 17€0JIOTIS, SIKA OTOTOXKHIOE
MpaBo 1 3aKOH, MIJMIHIOE TPABO y3aKOHEHUM HernpaBom» [1, c. 100].

OCKIUTBbKY B MEXaXx JIaHO1 Mpalll BUCBITIUTH BC1 aCTIEKTH OKpeCIeHOI mpooJie-
MU HEMOXKJIMBO, 30CEPEIMMO yBary Ha KJIIOYOBUX MUTAHHSIX, PO3B’SI3aHHS SKUX
JI03BOJIUTH BCTAHOBUTHU 3aKOHOMIPHOCT1 YTBOPEHHS rajy3i mpasa ik CTPYKTYPHOT'O
€JIeMEHTa CUCTEMHU TpaBa.

s mpoOneMartnka NoB’si3aHa 13 MPOOJIEMAaTUKOK BU3HAUYCHHS 3MICTY KaTero-
pii «IKepeno mpaBay, 10 € MPEeAMETOM OAHIET 3 HalaBHINIUX HaYKOBUX JUCKY-
ciii. Y pi3HI yacu J0 Hel 3BEepTalUCs MPAaBO3HABII, BUCBITIIOIOYN TOW YW 1HIIHI
acrekT nuta”Hs. Lle 3HaYHOI MIPOI0 CIPUSIIO TOMY, 110 B IOPUUYHIN HAyI TO-
HATTA JIKepesa MpaBa € OJHUM 13 HalOUIbll TUCKYCIHHUX 1 O0araTo3HayHuX. Tak,
MPEACTAaBHUKY IOPUANYHOTO TO3UTHUBI3MY JIKEPEJIOM IIpaBa BBaXalOTh 3aKOH.
[IpencTaBHUKHM COLIOJIOTTYHOT IIKOJIA MPaBa BBAXXAJIU, 10 CYKYITHICTh FOPUINYHUX
HOPM Yy CYCIUIBCTBI 3aBXIU BiI0Opakae JUIlle IKyCh YAaCTUHY MpaBa sSK MEBHOTO
MOPSIAKY CYCHUTBHUX BITHOCUH, SIKUW CKJIABCS, a OTKE KOPIHHS MpaBa CIIiJl IIyKaTH
B caMoMy cycniuibcTBi. [IpencTaBHUKN NpUPOIHO-TIPABOBOI JOKTPUHU BBAXKAIOTh,
110 IPHUPOJIa BIKUCYE Y CBIAOMICTD JIFOJIEH 1XH1 OCHOBHI IpaBa i cB000IU (TaK1 mpa-
Ba 1 CBOOOJIU OJiep KaJii Ha3By HEBIMUYKYBaHUX BiJl JIOJUHH, TpUpoaHux). [Ipu-
XWJIBHUKH TICUXOJIOTTYHOI IIKOJIM MpaBa PO3IJISIAAIOTh MPABO K SBUIIE JIIOACHKOT
MICUXIKH 1 TJOXOJATh BUCHOBKY, IO TaK 3BaHi «JXKepea mpaBa» € HIYUM 1HIIUM, K
«CaMHUM MpPaBOM, BUJOM MO3UTUBHOIO TIpaBay [2, c. 81].

JlocnixKyrour 3MICT MpaBa, MOKHA JIIMTH BUCHOBKY PO HEYHIBEPCAIbHICTD
OCTaHHBOTO, 1110 B OCTAHHIN Yac MPUIHATO HA3UBATU MPABOBUM MOJIIIEHTPU3MOM.
B Toif ke yac murropanizMm MiIXOAIB 10 PO3YMIHHS MpaBa MOXHa 3BECTH JI0 JIBOX
OCHOBHUX HaAmpsiMiB (THUIIIB).
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[lepenycim, cniy BUOKPEMUTH NMPUPOAHO-IPABOBUN THM. [1el, mokiaaeHl B
HOTr0 OCHOBY, CSATarOTh CTapoOJaBHIX yaciB.3ralaeMo, 30KpeMa, /1€l JaBHbOIPellb-
kuxi puMcbkoro Qinocodis/lemokpura, Cokpara, [lnaTtona, I{unepona, a Takox
npaii pUMChLKUXIOPUCTIBIMIIEPATOPChKOinoOu. 1{ikaBoro B 1IbOMY acneKkTi € mparis
1TaMCBhKOrO OpHUCTa 1 TpoMajicbkoro nisiua bpyno Jleoni «CBobo/ia 1 3aKkoH», BU-
naHa B 1961 p. V 11t kHU31 aBTOpP HAa OCHOBI OTJISIly PUMCBKOTO IMpaBa MOKA3ye,
110, HA TYMKY CTapOJIaBHIX pUMIJISIH, TPaBO OYJI0 MPOILIECOM BIAKPUTTS, a HE HA0O-
pom o(itiiiHO NPUUHIATUX HaKa31B. TOOTO ICTOPUYHO 1 TPATULIIMHO «IIPABOY» PO3T-
JSAT0Cs SIK OCh, 10 BIIKPUBAETHCS CYIISIMU 1 OPUCTAMU, @ HE OTOTOKHIOETHCS
3 TUM, 1[0 CTBOPIOIOTH 1 3a M0 TOJ0CYIOTh 3akoHoAaBIl. «IcTopis laBaboro Pumy 1
AHrnii, — 3a3Havae b. JIeoHi, — BUMTh HAac HE TOMY, IO MPOMOBIAYIOTH CHOTOIHI
MPUOITYHUKHU PO3AYTOro 3aKoHOJaBcTBAa. ChOTOJIHI HAa CJIOBaX BCl 3BEJIUYYIOTH 3a-
KOHOJIaBYY MYJIPICTh JAaBHIX PUMIISIH 1 aHTIIHIIB. O HAK Mallo XTO PO3yMi€, B 4O-
My ToJisiTajia Ui MyJpICTh, a caM€ HACKUIbKU HE3AJIC)KHHMHU BiJl 3aKOHOJABCTBA
Oynu iX CUCTEMHU B TOMY, 1110 CTOCYBAJIOCS MOBCAKIECHHOTO KUTTS JIIOACH, 1 HACKI1-
JBKH TIpocTOpolo Oyna chepa ocoductoi cBodoau 1 B JlaBubomy Pumi, 1 B AHrIii B
Ti BIKH, KOJIM iX MPaBOBI CHUCTEMHU MEPEKUBAIA MAKCUMaIbHUN PO3KBIT. HaBiTh
JIMBHO, HAaBIIIO MPOJAOBXKYBAaTH BUBYATH ICTOPIIO PUMCHKOTO 1 aHTJIHCHKOTO MpaBa,
SKIIO HE 3BEpTaTH yBary Ha I[10 KJIFOUOBY OCOOJIMBICTBHY [3, c. 25].

3MICT IIbOTO TUIY MPAaBOPO3YMIHHS IOJISTA€E B TOMY, IO ICHYE JB1 CUCTEMH
HOPM: HOPMH TIpaBa MPUPOHOIO 1 HOPMH TpaBa MO3UTUBHOTO. [[03UTUBHUM mpa-
BOM € pe3yJIbTaT AISUTBHOCTI JEPKABUILOAO0 TPUINHATTS HOPMATUBHO-IIPABOBUX aK-
TIB, IKUH 3HAXOJHUTHh CBO€ BIIOOPAKEHHSA Y CHCTEMI 3aKOHOJIaBCTBA Ta, SIK HACII-
JIOK, OXOPOHSIETHCS JIep:KaBor0. TOOTO MO3UTUBHE MPABO MOXOAUTH Bl JACP:KaBH.
Ha BigMiHy BiJl HHOTO MPUPOAHE MPABO — 1€ MPaBUIIA TOBEIIHKY, SIKI BUTIKAIOTh 3
MIPUPOJIU JIIOANHH, 11 CYyTHOCTI,HaaH1 it borom. Binrak, mpupoHe npaBo € cTaTu-
YHUM, HE3MIHHUM, BIUHHUM, & TTO3UTUBHE MPABO HABIMAKU — IIBUJIKOIUIMHHE, TUHA-
MIYHE, 3aJIeKUTh BiJl COLlIAJIbHUX YMOB. SIK HacaioK, MO3UTUBHE MPABO Ma€ Bijl-
MOBIJIaTH MPUPOAHOMY, aJ’Ke, 3BaXKAIOYM HA CYTHICTh MEPIIOr0, BOHO MOXE
MICTUTH HENpPaBOBI (HECMpPaBEMJIMBl) HOPMHU, IO € PE3YJIHTATOM HEMPABUIBHOTO
CHPUUHATTS Ta BIANOBIIHO (OPMATBLHOTO BiTOOPAXKEHHS OpraHaMu Jep>KaBu Mpa-
Ba npupoaHoro. «Ilo3uTUBHE MpPaBO € HAI[IOHAIBHUM, IPaBOBAa CHUCTEMa KOMXKHOI
KpaiHU XapakTepHa CBOIMU OCOOJIMBOCTAMHU, TOA1 K SIK MPUPOJHE MPABO MAE 3ara-
JBHOJIIOJICBKUI XapaKTep 1 MpuTaMaHHe sl yciX HapoiB. CaMe mpupoiHe paBo
1 €, BIAcHe, IpaBoM» [4].

Cohoroani Teopii MPUPOIHO-MIPABOBOI KON MpaBa 3HAUIIIN BiIOOpaKEHHS
Maifke ByciX MDKHApOJHHUX akTax y cepi 3a0e3neueHHs npas JoauHu. Tak, 3a-
rajbHa Jeknapailis npas groaunu (1948 p.) 3akpimitoe HEBIIUYKYBaH1 IIpaBa Jito-
JIMHU, BKa3y€ Ha iX PIBHICTH JJIs yCiX: MPaBO HA XKUTTA, CBOOOY, OCOOUCTY HEJ0-
TOPKaHHICTh, PIBHICTh TMEpe] 3aKOHOM, Ha BIAacHICT, Ta iH. Y IIpeamOymi
KonBeHn11ii mpo 3aXucCT npaB i OCHOBHUX CBOOO]I JIIOJJMHU MPOTOJIOIICHO, 0 Y Psi-
1y, ki nignucanu 1o KonseHirito, Oyayun wieHamu Paau €Bpomnu, 3HOBY MiTBE-
PAWIN CBOIO TIIMOOKY BIPY B TI OCHOBHI CBOOOIH, SIKI CKJIaJat0Th M1ABAJIMHU CHpa-
BEJUIMBOCTI 1 MUPY B yChOMY CBITI 1 Kl HalKpalluM YHWHOM 3I1MCHIOIOTHCS, 3
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OJIHOTO OOKY, 3aB/SKHU J1€BIN MOJITHUYHIN IEMOKpaTIi, a 3 IHIIOTO — 3aBJISIKU 3ara-
JBHOMY PO3YMIHHIO 1 JOTPUMaHHIO TpaB JIOJWHU, B SKUX BOHHM 3alie-
KaTh,CIIOBHEH1 PIIMIYYOCTI K YpSOU €BPONEHCHKUX KpaiH, 110 JIOTPUMYIOTHCS
€IMHUX JAYMOK 1 MalOTh CHUIbHY CHAJIIMHY B MOJITUYHUX TPAAMINIAX, i7eaax,
cBO0O/I1 1 BEpXOBEHCTBI IIpaBa, 3pOOUTH TEPII KPOKH JIJis 3a0€3MeUeHHS KOJIEKTH-
BHOTO 3/IIMCHEHHS JIESKHUX 13 MpaB, MIPOTOJIONICHUX B 3araibHIN Jekaaparii [5].

Cepen MO3UTUBHUX ACMEKTIB IbOTO TUITY TIPABOPO3YMIHHS CJIiJT BKa3aTH HA TaKi:

1) po3MeKOBY€EThCSI TIPABO 1 3aKOH; 3aKOHOJIABCTBO HE € €AUHOI0 (HOPMOIO
npaBa;

2) CYTHICTIO MpaBa € CIPaBEJIUBICTh; IPABO 3aBXKIU CIpaBeJIMBE, HECTIpa-
BEJJIMBUM MOK€ OyTH 3aKOH;

3) mpaBO HE MOKE€ MICTUTH JOBUIbHI BUMOTH Ta 0OMEXY€e BTpYUYaHHS JiepiKa-
BU y cpepy IpUBATHOTO;

4) nepxapa, NpuiiMarOud HOPMATHUBHO-IIPABOB1 aKTH, 3000B’s13aHa JOJEPKY-
BaTHUCh MPUPOJHOTO MpaBa Ta, BIAMOBIAHO, 3a0€3MeuyBaTH BiAMOBIAHICTh 3aKOHO-
JaBCTBa MPUPOJHOMY MPABY.

Hpyruii TN —Aep>KaBOIEHTPUCHKUH, 3a IKOTO «IIPaBO PO3YMIETHCS SIK BEJI1H-
HS JIep’aBU, aJ[peCcOBaHl rpoMajsiHaM. 3arajlbHOBIIOMOK € dopmyia, 10 BiJo-
Opaxkae 3MICT Lboro migxony: «[IpaBo — 11e 3Be/ileHa B 3aKOH BOJIS MAHYIOUOIrO Kia-
cy». ToOTO nAepkaBa BU3HAYAE, 10 € MPABWIBHUM JUISl TPOMAJSH, K 1M CIIiJ
MOBOJIUTHCH B TIM UM 1HIIINA CUTYaIli, IK IM CJIJ JyMaTH; HATOMICTb JiepKaBa Oepe
Ha cebe 000B 430K (KU HE 3aBXKIM BUKOHYE, a i TO 1 30BCIM HE BUKOHYE) 3a0€3-
MEYUTH JIFOJANHI HEOOXITHUNA MPOKUTKOBUM MIHIMYM (SIKUM BU3HAYAETHCS, 3HOBY
&K TaKH, JEP>KaBOI0), KEPYIOUUCH MPHU I[bOMY MOJOKEHHIM: «Bij KokXHOTO 32 3/110-
HOCTSIMH, KO)KHOMY — 3a ToTpeOamu». JlocuTh 4iTKO Taka JepaaBa 3MalhOBaHA B
pomaHi «1984»/Ixxopmxem Opyenom» [6, c. 109].

Tak camo fK 1 mepIIUM TUTI, IepKABHUIILKUIN Oepe MOoYaToK 1€ B JIaBHI YaCH.
dopmamu HOro mposiBy OyJiu: KUTAUCHKUM JIeTi3M, BUCHHS CO(DICTIB, HOMIHAII3M
VY. Oxkama, KoHIenis abcomoTHoi AepxaBu T. 'o60ca Ta iH. OgHAK K caMocC-
TIHHUI HanpsM (UI0COPCHKO-MPABOBOT TYMKH BiH, 30KpeMa MPaBOBUM MO3UTH-
B13M, BUHUK y 30-40-1 pp. XIX cT. y 3B’513Ky 3 TEOPETHUHUM OOIPYHTYBaHHIM (Ho-
PMaJbHO-JIOFMATUYHOI IOpHCIPYAEHIl. Moro HaiOmmKUnM NonepeHUKOM OyB
. bentam. ¥V po3BUTKY HOPUAUYHOTO MO3UTUBI3MY MOXHA BU3HAYUTH TPU OCHOBHI
eTanu: KiacuuHui no3utusizm JIx. OcTiHa, IKUI TPaBO OTOTOXKHIOBAB 3 HaKa3aMH
CyBepeHa; «4yucta teopis npasay ['. Kenb3eHna, 1110 nos'si3ye npaBo 3 mpaBOMOYHIC-
TIO IO PUMYCY; aHAIITUYHA fopucnpyaeHiisa ['. Xapra, KII040BUM MOHATTAM SIKOL
€ «IIPaBUJIO BU3ZHAHHS [7].

Sk Bkazye A. KoBroHIoK, Bnepiie Oo(diliiiHO HOPMATHUBHUM MiAX1J 10 BHU-
BUCHHS NpaBa OyB BCTaHOBJICHUM Ha 1-ii Bcecoro3Hiit Hapaji HAYKOBUX 1 MPAKTHU-
YHHUX MpaliBHUKIB IOPUINYHUX YCTaHOB 1 By3iB y 1938 p. He3Baxarouu Ha Te, 110
IOPUANYHHMM TTO3UTUBI3M B XX CT. OyB CYTTEBO MOTICHEHUH COIL[10JIOTTYHUMHU IIPU-
POJHO-TIPABOBUMU TEOPISIMU, BIH BCE K MPOJOBKYBAB IMOCIIATH 3HAYHE MICIIE B
MPaBO3HABCTB1, 0COOJIUBO B rajay3eBUX JUCHHILTIHAX [8].

Cepell MO3UTUBHOTO ACMEKTY LOTO TUITY MPABOPO3YMIHHS CJIiJI BKa3aTH Ha
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(dbopmaabHy BHU3HAUYEHICTh MPABUJ MOBEAIHKHU, a BIATAK YITKICTh MPUIKCIB, MOXK-
JUBICTh O3HAMOMJIEHHS 13 iX 3MICTOM KOXXHOMY I'POMAJISIHUHY.

OnHak 3ayBakMMO, 10 B ICTOPUYHO MEPBUHHUX CYCHUILCTBAX YIMOPSIAKYBaH-
HS CYCHUIbHUX BIIHOCHH BIiIOYBAl0Cs 3a JOTIOMOTOIO CYCHINbHOI 61a0U, SIKa TIPEei-
CTaBJIslIa CYCIIUJILCTBO B 30BHILIHIX 1 BHYTPINIHIX KOH(iKkTaXx. Lls Baaga Bonoana
MOHOTIOJNIIEI0 Ha Qi3udHuLl NPUMyC 4leHi8 CYChilbcmea )y pa3i nompeou, ane He
mana 01 1oeo peanizayii cneyianvHux opeauie. BrnagHi pillieHHs, 110 BUXOIUIN
BiJl CyCHUIBHOI BIaH, 3[1MCHIOBAIHUCS 200 BCIM CYCIUIBCTBOM, a00 MOro ymoBHO-
BOKCHUMU TpeacTaBHUKaMK. CoOIlajJbHO 3HAYYII 3pa3Kd MOBEIIHKH MOCTYHOBO
3aKPITLUTIOBAIKCS 1 IEPETBOPIOBANIUCS HA MEBHI MPaBUJIa MOBEIHKU —368UUdi, IKUM
CJIITyBajiM BC1 YWIEHU CYCHLIbCTBA. TaKMM YMHOM, BUHUKAJIO CTAPOJABHE apxaiune
npaso, 1o HE MaJo MUCbMOBOI (DOPMU 1 CTPOroi CUCTEMH, aji€ HOCUJIO 3arajibHOO-
OOB’SI3KOBUI XapakTep 1 BOJIOJIUIO O€3YMOBHUM aBTOPUTETOM CEpeJl YJICHIB MOTEC-
TapHOTO (000epircasrno20) CycnuibCTBa [9].

VY neil nmepio iCHyBaHHS NpaBo, K 0aunMMo, OyJI0O CHCTEMOIO BIIHOCHH, IO
IPYHTYBajJach Ha MpaBl BUMOTM 0€3yMOBHOI'O JIOTPUMAaHHS BCTAHOBJIEHUX B CYCIi-
JBCTB1 3a00POH 1 MPaBOM BIIAJIM KapaTH MOPYIIHUKIB TaKUX 3a00pOH, a 3 1HIIOrO
OOKy— CUCTEMOIOBITHOCHH, 3aCHOBAaHUX Ha MOXJIMBOCTI 1HAMBIZA CAMOCTIITHO 00U-
patu To¥ abo IHIIMWK BapiaHT MOBEIIHKH, III0 HA/IAETHCS COLIAIBHUMH HOPMaMH,1
BUMAaraTy BIATIOBIIHOT MOBEIHKY BiJ] IHIINX WICHIB CYyCMUIbCTBA, HATPUKJIIA/ PaBO
BUOOPY JIPYXKUHU, IPAaBO HA YaCTUHY CILILHO OTPUMAHUX MPOJYKTIB XapuyBaHHS,
mpaBo OpaTu y4yacTh y BuOOpax abo OyTH oOpaHMM Ha BIAMOBIAHY MOCaAy, MPaBO
BUMAarati BUKOHAHHS YKJIAJEHOTO J0oroBopy Tomlo. [IpaBo, Takum unHOM, hopmy-
€ThCS K crienu@iuHa colllaJbHa MOBa 1 sIK yHiBepcajabHa (popma coIlianbHOI B3ae-
Monii — komyHikanli. «Ubisocietas, ibijus» (3 JaT. «1e CyCnuIbCTBO — TaM MPaBo») —
TOBOPWJIM CTapO/IaBHi, 1 11€¥ BUCIIB BiJOOpakaB peabHUM CTaH peUei.

3 BUHUKHEHHSIM Jiep>KaBU MPaBO BCTYMNAa€ B HOBUH e€Taml CBOTO pO3BUTKY. Bo-
HO cTae OuTbI (popMalli3oBaHUM 1 cUcTeMHUM. BuHUKae oro nmuceMoBa gopma —
3aKoHU. JlepaBa OTpUMYy€E MOXIIUBICTh HArJsIaTh 32 BUKOHAHHSAM 3aKOHIB Yepe3
npodeciiiHy ASUTBHICTH CHElIaIbHO YIIOBHOBAXEHUX Ha 1€ 0Ci0, yJalounuch y pasi
noTpedu A0 anapaTHO-OpPraHi30BaHOTO (i3uyHOro npumycy. [IpaBo HaOyBae 1UBI-
JIBHOTO Xapakrtepy (Bin nat. civilis— nepkaBuuit). Cnin 3a3HauuTH, MO 151 Xapak-
TEpPUCTHKA 30BCIM HE BKa3ye Ha SKICh T'yMaHHI Hayaja TaKoro Mpasa, ajie MpHUIlyc-
Ka€ HWOro BIAMOBIAHICTh CTaHAApPTaM «IIMBUII30BAHOCTI», IO BH3HAIOTHCSA B
nepxasi [9].

3arasioM, paBo 0e3MOCEPEAHBO MOB’SI3aHO 3 CYCHUILCTBOM. Tak, SIKIIO Tino-
TETUYHO YSBUTH JIIOJUHY, 1110 )KUBE caMa Ha OCTPOBI 1,BIAMOBIIHO, HE B3aEMO/IIE 3
IHITUMU JIFOABMHU, TO TOBOPUTHU MPO HASIBHICTH Y HET MpaB 1 000B’SA3KIB € HEIOpEU-
HUM. AJDKe 3p03yMiNio, 110 Oyb-Ke MpaBOMIpHE JIISIHHS, Ha BIAMIHY BiJl POCTOTO
MPOSBY CWJIM YU CBAaBULISA, MPUITYCKA€E BIMOBIAHY LIbOMY IIPaBy KOPEJSALIIO MOBE-
IIHKW 1HIIUX CyO’€KTiB, 3000B’A3aHUX A1SITH a00 yTpUMATHUCS BiJ BUMHEHHS BiJ-
MOBIJTHUX J[1 HA KOPUCTh YIIOBHOBAXEHOT OCOOMU.

Onnak mpaBa 1 000B’sI3kM 0co0a Ma€e HE TUIbKW IOAO IHIIOI JIFOAWHHU, ajie
o0 cycnuibcTBa. Yu MOKE ICHYBaTH CYCHUIBCTBO, WICHH SKOTO HE MIAKOPS-
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IOTHCS JKOJTHUM OOOB'SI3KOBUM ISl BCIX MpaBWiIaM TMoBeaiHku? OueBHAHO, IO Hi,
OCKUIBKH II€ MPHU3BEJ0 O 10 po3Majy caMoro CycrniibcTBa. byb-sike CycniibCTBO €
SKOIOCH IITICHICTIO, CTPYKTYPY (OYI0BY) SIKOi YTBOPIOIOTh BHYTPIIIHI 3B’ A3KH (Bi-
JTHOCUHU), 110 BUHUKAIOTh M)XK YJIEHaMH CYCHUIbCTBA, CIIPSIMOBAHI Ha MiITPUMKY
miei muticHocTi. OTxe, caMe MOHSTTSA CYCHUIbCTBA MPUITYCKAE BIOPSIKOBAHICTD
BITHOCHH, 3aCHOBaHUX Ha HEOOX1THOCTI COIlIaJIbHOT B3aeMoii [9].

BucnoBku. TakuM YMHOM, AOCIIKYIOUH TPOOIEMY 3aKOHOMIPHOCTEN YTBO-
pPEHHS Traiy3i mpaBa K CTPYKTYPHOI'O €JI€MEHTa CUCTEMH IpaBa,Clii]] BUXOIUTH 3
TOTO, IO MPAaBO HE OTOTOXKHIOETHCS 13 3aKOHOJIABCTBOM, HOPMAaTHUBHO-TPABOBUIA
aKT HE € €MHOI0 (POPMOIO ICHYBaHHS HOPM MpaBa, BEPXOBEHCTBO IIpaBa BUMarae
BiJl J€p>KaBU MOro BTUIEHHS y MPABOTBOPUY Ta MPABO3aCTOCOBHY AISUIBHICTH, 30K-
pemMa y 3aKOHH, Kl 3@ CBOIM 3MICTOM MarOTh OyTU MPOHUKHYTI MEPEIYCIM 11eIMHU
COIlIaJIbHOT CIIPaBeNIMBOCT1, CBOOOIH, PIBHOCTI TOIIIO.
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Joopodor JI. H. Mcxonnble Hayaaa Mcciae0BaHUA INpoleeca oTpacaeodpa3oBaHus.
PaccmoTpensl oOmieTeopeTHyecKie acheKThl MCCIEeNOBaHMUs Ipoliecca 00pa3oBaHMs OTPACIH
npaBa. AKIIEHTHPYETCs BHUMaHME Ha IIKOJaX MOHUMAaHMs IpaBa KaK OCHOBAX OCBEILEHUS OTpa-
crneoOpazoBanus. OTMeuaercs, 4To, uccienys npoodiaeMy 3aKOHOMEpHOCTe 00pa3oBaHus oTpa-
CJIM TpaBa KaK CTPYKTYPHOT'O JIEMEHTA CUCTEMBI IPaBa, CIEAYET UCXOIUTh U3 TOTO, YTO IPABO
HE OTOXKJECTBIISIETCA C 3aKOHOJATEIbCTBOM, HOPMAaTUBHO-IIPABOBOM aKT HE SIBJISIETCSI €IUHCT-
BEHHOU (hOpMOH CYIIECTBOBaHHS HOPM IIpaBa.

Knwueewie cnoea: ompacnv npasa, ompacieobpaszosanue, UCMOYHUK NPA6a, NPagonoHu-
Mauue, eCmecmeeHHO-npaso6as WKodA.

Dobrobog L. M. Starting backgrounds of research of the process of branch
formation. The article deals with general and theoretical aspects of research of the process of a
branch of law formation. Attention is paid to the fact that the issue of regularities of formation of
a branch of law as a structural element of the system of law is closely connected with the
consideration of law as an important world outlook phenomenon, and also with the issue of
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definition of burden of the category “source of law”, which is the subject of the first scientific
dispute. The representatives of legal positivism consider the law to be the source of law. The
representatives of the sociological law school think that the body of legal norms within a society
always reflects only a specific part of law as a certain order of social relations, which has been
formed, and consequently, the roots of law should be found in a society itself. The
representatives of the natural and law doctrine believe that nature inscribes in human minds their
basic rights and freedoms (these rights and freedoms has got the name of inalienable ones,
natural). The followers of the psychological school of law consider law as a phenomenon of
human psyche.

Special attention is paid to two types of law consideration. The first one is natural and law type.
The ideas put in its base date back to ancient times. Today the theories of natural and law school of law
are reflected in almost all international instruments in the sphere of human rights provision.

Among the positive aspects of this type of law consideration are the following:

1) Law and the law are separated and legislature is not the only form of law;

2) Justice is the essence of law, law is always just, and only the law can be unjust;

3) Law cannot combine arbitrary standards and limits interference of a state into the private
sphere;

4) State, while making legal acts must follow natural law and ensure the compliance of
legislature with natural law correspondingly;

The second type is “state centered”. In accordance with this type “law is considered as
dictates of the state addressed to its citizens”.

It is noted that while studying the issue of regularities of formation of a branch of law as a
structural element of the system of law it should be taken into account that law is not identified
with the law, the legal act is not the only form of existence of norms of law, the rule of law
demands from the state its realization into law-making and law enforcement activities,
particularly in laws, which by their meaning should be first of all penetrated with the ideas of
social justice, liberty and equality.

Keywords: branch of law, branch formation, source of law, consideration of law, natural
and law school.

Haoituna 0o peoaxyii 24.12.2014

Xpucrosa IO. B.

KaHJIUJAT IOPUINYHUX HAYK, JOLUEHT
Tpoiuska O. O.

KypCaHT

(/[Hinponemposcovkuti deporcasHuii
VHI8epcumem HYMPIWHIX cnpas)

VIIK 342.725

3ABE3IIEYEHHA MOBHUX ITPAB JIIOJAUHW I TPOMAJISTHUHA:
HAINIOHAJIBHUU TA €BPOIIEMCBKHNHU JOCBIJ

[TpoanamnizoBaHO 3aKOHOJABCTBO YKpaiHU Ta JIESKHX €BPONEHCHKUX KpaiH y chepi 3a6e3-
MEYCHHSI MOBHUX TIPaB JIIOJIMHU 1 TPOMAJSTHIHA. 3apOTIOHOBAHO MOXJIMBI HAMIPSIMKU YAOCKOHA-
JICHHA JIep>KaBHOT MOBHOI MOJITUKU YKpaiHu.

Knrouosi cnoea:npasa n1o0unu, mMoea, MOGHI npaea, MOGHA NONIMUKA, 0EPAHCABHA MOEA,
MYJIbIMUTIEH2GI3M.



