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In this regard there is a need in providing the deep scientific and theoretical research of
Ukrainian Criminal Procedure Code norms and their impact on the practice of law enforcement
system. Especially it is concerned to the legal and organizational basis of covert proceedings
(investigative) actions the system, which include the control of committing a crime. So, Chapter
21 of the Criminal Procedural Code of Ukraine stipulates the system and order of proceedings
covert proceedings (investigative) actions, and its content is now being a great interest among
scientists, lowers.

Given the innovative aspect of the criminal proceeding, and its one of the main measure -
covert proceedings (investigative) actions, theoretical and applied aspects of control over
committing a crime requires a thorough scientific analysis that is not possible to conduct without
the approaches to the understanding of its nature and content.

At the same time, at present the theoretical and legal sources not directly fix the definition
of control for the crime, revealing only the content of the individual forms. It should be noted
that organizational and legal basis for the control over committing a crime as a generalization of
scientific category has not yet been studied, which needs a deep scientific research. In addition,
we believe that this study will be of great practical and theoretical importance to improve the
system of combating crime today.

It should be noted that in making the definition of the control over committing a crime, it is
appropriate to take into account the general features of its components.

Thus, combining the interpretation of the concepts of "control", "crime" and the tacit
understanding of the covert proceeding (investigative) action, it can be concluded that the control
over committing a crime - a set of interrelated legal, organizational and tactical actions that are
carried out exclusively by the decision of the prosecutor in certain applicable law forms and are
authorized agents to verify compliance with the availability and reliability of evidence to suggest
that committed grave or especially grave crimes, information about methods or facts of which
are not subject to disclosure, except as provided by Code of Ukraine.

Key words: Criminal Procedural Code of Ukraine, covert investigatory (search) actions,
control for crime commitment.
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MNOHATTA TA MEXI A1l IPUHLUAITY I'/TACHOCTI
Y KPUMIHAJIBHOMY NPOLECI YKPAIHHU

3’scOBaHO iCHYIOUI B TEOpil KPUMIHAIBHOTO MPOIECY HAYKOBi AediHilil MOHATTS «IIpHH-
LU TJIACHOCTI y KpUMIHAJIBHOMY Iporeci Ykpaiam». Ha migcraBi mpoBeIeHOTO CHCTEMHOTO
aHaJi3y BXKE€ ICHYIOUMX JOCIIKEHb OOTPYHTOBAHO aBTOPCHKE BU3HAYCHHS BKA3aHOTO MPHHIIM-
ny. BuBueHO HOpPMAaTHUBHO-IPABOBI MifCTaBU (DYHKIIOHYBAaHHS MPHUHLUIY TJIACHOCTI CYJOBOTO
PO3rIIsiy Ta 3’SICOBAHO MEXI1 HOTo i 3 ypaxyBaHHAM CTaIiifHOT OyJ0BH KPUMIHAILHOTO MpOIe-
Cy 1 iCHYI0UO1 3aca il 3MarajibHOCTI CTOPIH.

Knwwuogi cnosa: npunyun, 3acaoa, enachicme, RPUHYUR 21ACHOCMI, 2ACHICMb CY008020
NPOBAOIHCEHHS, 2TIACHICIb CYO0BO20 NPOYEC).
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IHocranoBka npodsemu. Pernamenranis y cr. 7 KIIK Ykpainu BudepnHoro
NEPEeITKy 3arajibHUX 3acaj] KpUMIHAJIBHOTO MPOBAKEHHS, @ TAKOXK PO3KPUTTA 1X
3MICTY y cT. 8-29 Kojekcy, He3Bakatouu Ha IUIKOM MO3UTUBHUM aCHEKT, MOKHU 110
HE BUPIIIWIO BCiX ICHYIOUUX MPOOJIEM MPAKTUKU Ta HAYKU KPUMIHAIBHOTO MPOIle-
cy. 3 oaHOro OOKY, yHi(piKallis 3acaj KpUMIHAIBHOTO MPOBAKEHHS B OJHIN riaBi
Konekcy crnpuse ix 3aralbHOMY BHU3HAHHIO, @ 3 IHIIOTO — BUMAarae MpoBEACHHS
I'PYHTOBHUX HAYKOBHUX JOCHIIIKEHb Ta MEBHOTO Yacy JIJIsi COPUNHATTS BaXKJIMBOCTI
11 000B’I3KOBOCT1 TOTPUMAHHS 1X 3MICTY Cy0’€KTaMH MPaBO3aCTOCYBaHHS.

3a3HauuMo, 110 OJHA YACTHHA BU3HAYEHUX OCHOBHMX 3aCaJl KPUMIHAJIBLHOTO
MPOBAKEHHSI € MPUHIIUIIOBO HOBOIO (HAPHUKIIAJ, PO3YMHICTh CTPOKIB), a 1HIIA,
CYyTTE€BO OLIbIIA, — BXKE€ OTpUMajia CBOIO YAaCTKOBY a00 MOBHY pETJIaMEHTAII0 Y
cT. 129 Koncturynii Ta KIIK Ykpainu 1960 p. ¥V 3B’s3Ky 3 1IUM TJIaCHICTH CYZ0BO-
ro MPOBAJKEHHSI HE € HOBUM MPUHIIUIIOM (3aCa/I00) KPUMIHAIBHOTO CYJIOYUHCT-
Ba, OJJHAK MEX1 BKa3aHOI'0 MPHUHILMITY 1 JOC1 3aJIMIIAI0TECA AUCKYCIHHUMU, Bpaxo-
BYIOUM PO3MNOJALI KPUMIHAJIBHOIO MpOLECY Ha JOCYAOBY 1 CYJOBY YacTUHY Ta
3aMpoBaXKEHHs J1i IPUHIIMITY 3MarajibHOCTI CTOpPIH. BKa3zaHe CBIAYMTH PO aKTy-
aJBHICTh 00PaHOI TEMU Ta HEOOXIIHICTH ii pO3pOOKU HA MOHOTPa(IYHOMY PIBHI.

AHaJji3 ny0jikauii, B IKMX 3al104aTKOBAHO PO3B’SI3aHHA JAaHOI NpoodJie-
Matuku. Oapa3y Ciii KOHCTaTyBaTH, 110 OKpEeM1 HAyKOB1 PO3BIIKH 3 JIaHOI MPO-
OnemaTuku Bxke Oynau TmpoBeleHi Takumu BueHumu, sk B.B. Kopoms [1],
B.T. Mansapeunxo [2], IJI. I[Terpyxin [3], [.B. CmonbkoBa [4], B.I. Cainmuenko [5],
M.M. Muxeenko, B.T. Hop, B.I1. lluGiko [6] Ta iH. OnHaK OLIbIIa YaCTUHA TAKUX
JIOCJIIJI’)KeHb, BUKOHAHA 3a 4aciB pynkuionyBanHs KIIK Ykpainu 1960 p., B3aramni
HE TOPKAETHCA MEX 1l MPUHLUITY TJIAaCHOCTI, & pO3IJsAae JUIIe WOTro MOHSTTS,
3MICT Ta CKJIaJOB1 eleMeHTH. [Ipu npomy ciij 3a3HA4UTH, 110, HA JYMKY TaKHX
BueHux, sk B.B.T'opomoBenko [7,c.16-17], B.B.Kopomnsr [1,c.33],
O.IL. Kyuunceka [8, c. 37-39], M.M. Muxeenko [9, c. 222] ta B.B. HaBpoubka
[10, c. 23] TepMiHM «3acaja» 1 «IPUHIIUI» € CUHOHIMAMH. MU IpHETHYEMOCS 10
3a3HA4YEHOI JYMKH 1 HE Oy/IeMO pO3MEKOBYBATHU iX 3MICT y HAlIOMY JOCIIIKECHHI,
OCKLUIbKM HasiBHE/MOXJIMBE CITIBBIIHOIIICHHS BKa3aHUX BUIIE TEPMiHIB MOTpeOye
BJIACHOT'0 HAYKOBOTO JIOCIII?KEHHS.

MeTor0 cTatTi € 3’SICyBaHHS NOHSTTS IPUHLMITY INTACHOCTI Y KPUMIHAJIBHOMY
npoueci YKpaiHu Ta BCTAHOBJIEHHS (YTOYHEHHsS) MEX Moro nii y KpUMIHaJIbHOMY
CYJOUYMHCTBI, & TAKOX MPOBEICHHS CUCTEMHOIO aHajli3y 3aKOHOJABCTBA 3 PO3IJIs-
IYBAHOTO MUTAHHS.

Buxaax ocnoBHoro marepiaay. Ilynakrom 20 cr. 7 KIIK Ykpainm no 3ara-
JBHUX 3acaj] KPUMIHAJIBHOTO MPOBA/I)KEHHS BIIHECEHO TJIACHICTH 1 BIIKPUTICTH CY-
JIOBOTO MPOBA/KEHHS Ta MOro moBHE (hIKCYBaHHSI TEXHIYHUMH 3acobamu. Y Tou
e Yac CJiJI HaroJaoCcuTH, mo M. 7 cT. 129 KoHcTuTy1ii 70 OCHOBHHMX 3acaj] CyJ0-
YUHCTBA BIAHOCHUTDH YK€ IUIACHICTH CYAOBOIO IMPOLIECY Ta KWOro MOBHE (PIKCYBaHHS
TEXHIYHUMH 3acob0amMu. OTke, 3aKOHOAABElb, PErIAMEHTYIOUM [0 MPUHLUITY
«TJIACHOCT1», B OJJTHOMY BHIIaJIKy BKa3y€ Ha Te, 10 HOro Jisl HOLIUPIOETHCS HA «Cy-
008e Npo8adJCeHH», & B THIIOMY — Ha «cydosuti npoyecy». OqHaK OKpeMi BUEHI Y
CBOIX JOCIIJIPKEHHSIX JI110 IPUHIIUITY TJIaCHOCTI aBTOMAaTUYHO MOILIUPIOIOTH HAa BECh
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KpUMIHAJIBHUN MpOIeC, a HE JUIIE Ha HOro CyJoBY YacTHHY. Y 3B’S3KY 3 IIUM €
aKTyaJbHUM Ta HEOOXIAHUM JUIsl TEOpii KPUMIHAJIBHOIO MPOUECY MOCTIIKEHHS
came MexX Jli MPUHIUIY II1aCHOCT1 Y KpUMIHAJIbHOMY Ipolieci YKpaiHH.

3BepuyBuuchk 10 ct. 3 KIIK VYkpainu, B sikiii HaBeJeHO BU3HAYEHHS OCHOB-
HUX MOHSATh, CTA€ OYEBUJIHUM, 1110 3aKOHOJIABUIIb PO3KPUBAE JUIIIE 3MICT TAKUX 3a-
raJlbHOBKUBAHUX 3 HHUX, K «KPUMIHAJIbHE MPOBAKEHHS» Ta «CYAOBE IPOBa-
JOKEHHSD», HE BKa3YIOUH, 10 CJI1JI BA3HABATU CaM€ CYJIOBUM MPOIIECOM.

Tax, Mg NOHATTAM KpUMIHAIbHE NPO8AOMCEHHS BU3HAETHCSA JIOCYJIOBE PO3C-
JAYyBaHHA 1 CyJIOBE MPOBAJKEHHS, POLIECyalIbHI A1l y 3B’SI3KYy 13 BUMHEHHSIM [li-
SHHS, Tepen0ayeHOro 3aKOHOM YKpaiHUM MNpo KPUMIHAIBHY BIAMOBIIANBHICTh
(m. 10 u. 2 cr. 3 KIIK).

VY 1ol ke "yac cydoge nposadxcenns — 1€ KpUMiHAJIbHE MPOBAKEHHS Y CYAl
MepIIoi 1HCTAHIIII, sIKe BKJIIOYAE MIATOTOBYE CYJI0BE MPOBAIKEHHS, CYJJOBUN pO3T-
TS 1 yXBAJICHHS Ta MPOTOJIOMICHHS CYy/I0BOTO PIllIEHHS], TPOBAIXKEHHS 3 MEPETsily
CYJIOBHX pillleHb B ameisliiHOMY, KacaliiiHomy nopsanky, BepxoBuum Cynom, a
TaKOX 3a HOBOBUABJICHUMHU oOcTaBuHamu (1. 24 4. 2 c1. 3 KIIK).

Otxe, KIIK Ykpainu He n1ae BiANOBiAI Ha MUTAHHS, 110 CJiJI PO3YMITH Mif
CyloBHM mpolnecoM. BinmosigHo g0 3micty 3akony «IIpo cymoyctpiii Ta cratyc
CYIZIIBY» CTa€ OYEBUJIHUM, 110 MiJ] CYJOBUM IMPOIIECOM HEOOXITHO PO3YMITH PO3T-
77T KOHKpETHO1 crpaBu cyaoMm (ct. 11) [11]. 3rigHo 3 TIIiyMauHUMU CIOBHUKAMH,
npotiec (BiXl iam. processus) — 1€ pyX, npocyBanHs [12]. TakuMm 4rMHOM, MOXXHA
IIITH BUCHOBKY, 110 CYJOBHM IPOLECOM Y KPUMIHAJIBHOMY MPOBAKEHH1 BU3HA-
€THbCSI PO3IJISA CIIPaBU B CY/I BIJ CaMOro MOYaTKy 10 ii BUpIIIEHHS o cyTi. Bka-
3aHE BUILIE J1a€ MOXJIHMBICTH OOTPYHTOBAHO CTBEPXKYBATH, 1110 MPUHIUI TJIACHOCTI
CYJIOBOT'O MPOBAXKEHHS MOUIUPIOE CBOIO JIII0 JIUIIE HA CYAOBI CTaJlii KpUMIHAIb-
HOT'O TIPOLIECY.

VY Toil e yac HeOOXiTHO HArOJIOCUTH, 1110 OKPEMi O3HAKU TJIACHOCTI Ta BIIKpHU-
tocti 3a KIIK Ykpainu 2012 p. oTpumana i JoCcy0Ba 4acTUHA KPUMIHAJIIBHOTO MPO-
BaJDKEHHSI, HanpuKiIaa y cr. 221 «O3HalioMJIeHHs 3 MaTepilajiaMu JOCYAOBOIO PO3C-
JyBaHHS A0 Horo 3aBepiieHHs» Ta cT. 290 «BinkpuTTs MaTepiaiiB iHIIINA CTOPOHI».

OpHak Ha JOCYJOBOMY MPOBAJKEHH1 (PYHKLIOHYBAaHHS IHCTUTYTY IJIaCHOCTI
oomexyetbes cr. 222 KIIK Ykpainu sik rapantisi HEAOMYCTUMOCT] PO3TOJIOMIECHHS
B1IOMOCTEN AOCYOBOTO po3ciigyBaHHs. Bka3aHe 3akoHO/IaBU€ MOJIOKEHHS OTPHU-
MaJio CBO€ MOJAJbIIE 3aKpiluieHHsT y Gopmi mpoliecyanbHUX 000B’SI3KIB KOHKPET-
HUX YYaCHHUKIB KPUMIHAJIIBHOTO MPOBAXKEHHS, a caMe CBijka (4. 3 cT. 66), nepek-
nangada (m. 4 4. 3 ct. 68), ekcriepta (1. 4 4. 5 cT. 69), cnemiamicta (. 3 4. 5 c1. 71)
— sIK 00OB’ 30K HE PO3TOJIONIYBaTH 0€3 J03BOIY CIIAUOro (MpoKypopa) BiIOMOCTI,
AK1 CTaJIA iM B1IOMI y 3B’SI3KY 3 Y4acCTIO Y KpUMIHAJIBLHOMY MPOBAIKEHHI.

VY TOl *e Yac BKa3aHWUW MPOLECYyabHUN 00O0B’SI30K aBTOMaTHYHO HE PO3IO-
BCIOJ)KY€ CBOIO JiI0 HA MiI03pIOBAHOTO (CT. 42), 3aKOHHOTO MPEACTaBHUKA MI03-
proBaHoro (ct. 44), 3axucHuka (ctT.45-47), norepmiuioro (ct. 57), mpeacTaBHUKA
noteprnuioro (ct. 58), HUBUILHOTO Mo3uBaya (CT. 61), 3aKOHHOTO TpeACTaBHHUKA
notepnuioro (cT. 59), HUBUILHOTO BiAnoBigaya (CT. 62), mpeAcTaBHUKA IUBLUILHOTO
no3uBava ado UBUILHOTO BiAnoBigaya (CT. 63), 3aKOHHOTO MPEACTABHUKA ITUBUIb-
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HOTO mno3uBaya (cT. 64). 3a Takux crnenuiYHUX YMOB 3aKOHOJIABUOi pEeriiaMeHTa-
11i HAa MPaAKTUIll OCTA€ MUTAHHS: K, TOTPUMYIOYUCh BUMOT IpoliecyalibHOi (pop-
MU, 3000B’s3aTH MIJO3PIOBAHOTO Ta MOro 3aXMCHUKA, MOTEPILIOr0 Ta HOTo Mpe/i-
CTaBHMKA, IIUBUIBHOTO MO3MBaya, BIAMOBIAAYa 1 iX MpPeJCTaBHUKIB y HEOOXITHUX
BUIMAJIKaX HE PO3TOJIONIYBaTH BIIOMOCTI JOCYAOBOTO PO3CHiAyBaHHS Ha BUMOTY
CJIIIYOTO YU MPOKYpOpa.

BuBuenHs1 MaTepiaiiB CIiT40-CyJ0BOI MpakTUKU Ta cuctemMHui anamiz KIIK
VYkpainu 3acBiTUWIN, 0 B TUX BUMAAKAX, KOJU KPUMIHAIBHO-TIPOIIECYaTbHUN 3a-
KOH KOHKPETHO mependavae MpolecyalbHUi 00OB’SI30K Cy0’€KTa KPUMIHAJIBHOTO
nporecy (. 3 cT. 57, m.3 4.2 ¢1. 66, m. 4 4.3 cT. 68, m. 4 4.5 cT.69 Tam. 3 u. 5
cT. 71) mpo HETOMYCTUMICTh PO3TOJIOIICHHS BIIOMOCTEN TO0CYIOBOIO PO3CIIiTyBaH-
Hs, TO MPO II€ JOCTATHBbO 3a3HAYUTH B MPOTOKOJII BIAMOBIIHOI MPOIECYaANIbHOI Iii.
Opnnak KonMu BKa3aHUM MpoliecyadbHUN OOOB’SI30K MPsIMO HE nepeAadadyeHuil HOp-
mamu KIIK Vkpainu, cniguuii abo mpokypop MaroTh IpaBo a00 HaBiTh 3000B’A3aH1
y HEOOXITHUX BHUMAJKaX MOKJIACTU TaKUil 000B’ 30K (HAMPUKIIA, HA I11I03PIOBaAHO-
ro, 3aXMCHUKA, [TMBUILHOTO BIAIOBIaya Ta 1H.) Ha miacTasi cT. 222 KIIK.

Cniguuit abo mpokypop, 3rigHo 3 4. 3 ct. 110 KIIK, 30008’ a3aHuii npuitHATH
BKa3aHe pIilIeHHs y (OopM1 OCTAaHOBH, KA, HA Hally JYMKY, IOBUHHA OTPUMAaTH
Ha3By «llocTaHoBa Mpo HEAOMYCTUMICTH PO3TOJIOIIEHHS BIIOMOCTEN AOCYAOBOTO
po3caigyBaHHs». [licas boro BKkazaHi 0cOOU MiJISITal0Th O3HAHOMJIEHHIO 3 ii 3Mi-
CTOM, a B HMX BiIOMpaEThCs BIANMOBITHE 3000B’sA3aHHS, 3aCBiAYeHE OCOOMCTUM
MIIOUCOM Ha BKa3zaHlil mmocTta”HoBl. HamossdracMo Ha HEIOLUIBHOCTI CKJIaA€HHS
OKPEMOi PO3MUCKH Y 3B’S3KY 3 THM, 10 TaKui BUJ opopMiieHHS 000B’SI3KY HE Bi-
JMOBIJIA€ ICHYIOU1M MpoliecyanbHik (opMi Ta HE € TPOLIECYyaIbHUM JOKYMEHTOM.

BceraHoBuBIIM MeX1 i MPUHLHUIY IJIACHOCTI CYJOBOTO NPOBAIKEHHS Ta
OMUCABIIN TMOPAJIOK MOKJIAJEHHS MPOILECyalIbHOTO OOOB’SI3KY HEPO3TOJIONIECHHS
B1IOMOCTEN TOCYJ0BOTO PO3CIIiIyBaHHS HA BIIMOBIIHUX CYO’€KTIB, HA HAIILY TyM-
Ky, JOIJIBHO MEPEeNUTH N0 BU3HAUECHHS CAMOTO MOHSATTA MPUHIUIY TJIACHOCTI Y
KpUMIHAIBHOMY MpPOLIECi.

Tak, B.M. Manspenko 3a3Hayae, 110 BIIKPUTICTh (TJIACHICTh) CYJOBOTO MPO-
1ecy — 1e oJHa 13 HaWOUIBIINX TapaHTiil 00’ €KTUBHOCTI CYly, MOXJIMBOCTI JiJIs 3a-
XUCTy OOBHHYBaueHOTo. [Ipyu 11bOMy BYEHHU 3a3HA4Ya€, 110 MOHATTS «TJIACHICTH
CYJIOBOTO MPOLIECY» BKUBAETHCA SIK CHHOHIM MOHSTTS «BIAKPUTICTH CYJIOBOTO PO3-
rsiay» [2, ¢. 84-85]. OgHak MM BUXOJMMO 3 MO3UIIIN MPO CXOXKICTh, alieé HE TOTO-
KHICTB TJIACHOCTI 1 BIAKPUTOCTI CYZAOBOTO MPOBAKEHHS.

VYV KiIacu4HOMY MiAPYYHUKY 3 KpUMiHaAbHOTO mpouecy M.M. MuxeeHko
MIPUHIIUII TJIACHOCT1 CYZI0BOTO PO3TJIsAly BU3HAYAE SIK MPABO KOKHOTO TPOMAJISTHU-
Ha, KU gocAar 16 pokiB, OyTH MPUCYTHIM Y 3ai CyJI0BOTO 3aciiaHHs, a TAaKOX Te,
10 XiJ1 1 pe3yJIbTaTH CyAOBOTO MPOIECY MOXYTh BUCBITIOBAaTUCH B 3MI abo iH-
IITAM CIIOCOOOM JIOBOJUTHUCH 10 HACeNeHHS (3068HiwHsA enachicmy). Komn x cripasa
CIIyXa€ThCA Y 3aKPUTOMY CYJOBOMY MPOLECI, TO JI€ 8HYMPIUHSA 2ACHICHb CYLI0-
BOT'0 Mpoliecy, 00 € MPUCYTHIM MPOKYPOP, MOTEPNLINHN, MICYTHUN Ta HOro 3aXuc-
HUK, TUM OUIbIIE IO BUPOK CyIy y BCIX BHIAJKaX MPOrOJOIIYETHCS MyOJIIYHO
[6, c. 47]. Oppa3y ciig HaroJIOCUTH, L0 HAyKOBa JOIIIBHICTH PO3MONAUTY ii
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MPUHIIMITY TJIACHOCTI CYAOBOTO PO3IJISAy Ha 30BHINIHIO 1 BHYTPIIIHIO OyJa Ji€Ba
3a yaciB ¢yukiionyBanas KIIK Ykpainu 1960 p. Ta nanyBaHHs 1Jieif caMe€ BUXOB-
HOTO BIUIUBY PIllIEHb CY/ly HA TPOMAJICHKY TYMKY.

Binomuii Buenuit ta npaktuk B.B. ['opogoBeHko crpaBemsivBo 3a3Hayvae, 110
y HayKOBill jiTepaTypi ¥ MpakTHIll CyAiB MPUHIMI TJIACHOCTI CYJOBOTO IMpOBa-
JOKEHHSI PO3KPUBAETHCS B TAKUX 3MICTOBHUX elleMeHTaX: 1) momueyeanvui 3acaou
— HeoOXiHa yMOBa JIJIsl: a) CIPABEUIMBOTO PO3TJISAY CIpaBU HE3aleKHUM 1 0e3-
CTOPOHHIM CYZI0M; 0) 3a0€3MeUeHHs] MOXKIIMBOCTEH JIJIsi 3aXUCTY CBOIX MpaB Ta 1H-
TE€pPEeCiB YYaCHUKAMU CYJOBOTO PO3IJISIAY; B) BUKOHAHHS CYJOM HOro BHUXOBHOI
(GyHKUI, NONepeIKyBaJIbHOI'O BIUIMBY NPABOCYIAS; 2) opeauizayiuni 3acaou:
a) MOXJIMBICTh BCIX I'POMAJISIH, 10 JOCSTIN NEBHOIO BIKY, OyTH MPUCYTHIMH NpHU
CYJIOBOMY PO3TJISi/Il 1 CTEKUTH 33 HOTO X0A0M; 0) MOXKJIMBICTh BUCBITIIOBATH XiJI 1
pe3yabTatu cynoBoro npoiecy B 3MI; 3) npasosi 3acaou: a) 000B’ 130K OMPUITION-
HEHHSI BC1X CYJOBHUX pillIeHb; 0) pO3MJIsi COPAaBU y 3aKPUTUX CYJOBUX 3aCITaHHIX
JUIIe y BUMNAJKAX, MepeadadyeHux 3aKOHOM; B) 00OB’SI3KOBICTH MyOJIYHOTO OrO-
JIOIICHHS PIlIEHb CYAY MPU 3aKPUTOMY PO3TIIsAIL cripaBu [7, ¢. 298].

Cnin 3a3nauuty, mo B.B. ['opogoBeHkoM mpoBEeNEHO JOCTATHHO IPYHTOBHE
JIOCJIIJIPKEHHSI ICHYIOUMX B TE€OPil KPUMIHAIBLHOTO MPOIIECY 3MICTOBHUX €JIEMEHTIB
MPUHIIMITY TJACHOCTI CYJIOBOTO MpOIIeCy, OJHAK, Ha HAIly JyMKY, BKa3aHE TBEp-
JOKEHHSI y CBOIM KOHCTPYKIIIT HE PO3MEKOBYE TaKl BaKJIMBI €IEMEHTH TJIaCHOCTI
CYJIOBOTO TPOIIECY, SIK BIIKPUTICTh CYIOBOTO PO3TIsALY, OOOB’SI3KOBICTH OTOJIO-
IIEHHS, ONPUIIOJHEHHSI Ta JOCTYIHICTh TEKCTY CYJ0BOTO PIllICHHS.

Ha mnamy aymKy, OpHCYTHICTH OYIb-SIKOTO TPOMAJASIHUHA, SIKUM J1OCAT
16 pokiB, y 3ai1i CyIOBOTO 3aCilaHHs CBIJYUTH caMe€ PO BIAKPHUTICTh, a HE Tiac-
HICTh PO3MJISiAY CIpaBu. [ JTacCHICTH K€ CyA0BOTO MPOBAIKEHHS CKIIAIa€ThCs 3 Ta-
KUX €JICMEHTIB, SIK:

— npaBo OyJIb-1KOi 0cOOM Ha Oe3mocepe/IHE CIPUUHATTS SIK CaMOro X0y CY-
JOBOTO PO3risAy (3acilaHHA), TaK 1 3a4UTAHOIO CYIJIEI0 TEKCTY CYIOBOTO PIlIEH-
Hs 3a pe3yJibTaTaMu PO3IJISIAY CIpaBH (B 3alll CYJ0BOTO 3aCiIaHHs);

— MpaBo 0cCi0, SIKUX CTOCYETHCS CYJIOBE PIIIEHHS, OTPUMATH 3aBipeH1 BIANOBI-
JTHAM YMHOM KOIIi1 Cy/IOBOTO PillIEHHS;

— MpaBo IPOMACHKOCTI Ha onpuiatoHeHHs B 3MI xony Ta pe3ynbTaTiB Cymo-
BOT'0 PO3IJISiAY CIIPaBH, 3 ypaxXyBaHHSIM BUHSATKIB, nepenoadenux 4. 2 ct. 27 KIIK;

— MPaBO KOKHOT'O TPOMAJSIHUHA Ha JOCTYII 10 OYAb-SKOTO CYy/I0BOTO PIIICHHS
32 YMOBHU 3HEOCOOJICHHS IEPCOHANBHUX JIAHUX MPO 0C10, IKUX BOHO CTOCY€EThCH.

Ha mifcTaBi BUKIIQZEHOTO JIOIUIBHO JIMTH BUCHOBKY, 1110 MiJ] MPUHIIMIIOM IJ1ac-
HOCTI Cy/IOBOTO TIPOBAXKEHHS CII1J1 PO3YMITH MPaBo Oyab-IK01 0cO0U Oe3MmocepeIHbO
COpUNMATH X1JI Ta OrOJOUIEHHS CYIIEH0 (CylOM) pe3yJbTaTiB CyIO0BOTO PO3IIISILY
CIpaBH, OTPUMYBATH BIAMOBIIHY iH(OpMaIito 3a qonoMororw ado yepe3 3MI, a ta-
KOX OTPpUMYBATH 3aBIPEH1 KOIii Cy/IOBOTO PIIEHHS TUMH 0COOaMH, IKUX BOHO CTO-
Cy€eThCsl, 00 B3arajii MaTH 3arajibHUM JOCTYH A0 OyJb-SKOTrO Cy/I0BOTO PIILICHHS IiC-
7151 3HEOCOOJIEHHS! B HhOMY MEPCOHAIBHUX JIAHUX PO 0C10, SIKUX BOHO CTOCY€ETHCSI.

BucHoBku. Pe3ynbratu omnpaitoBaHHsl 3a3HAYEHUX HAYKOBHX JKEpesl, aHai3
icuyrounx npobiem 3actocyBaHHs KIIK Vkpainu B acnekTi (yHKI[IOHYBaHHS
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MPUHIIMITY TJACHOCTI CYJIOBOTO MPOBAIKEHHS 3aCBIIUYIOTh, 1110, HE3BaXKAlOUM Ha
3arajbHE PO3YMIHHSI 3MICTY BKa3aHOT'O MPUHIUITY, TEOPis KPUMIHAIBHOTO MPOIIECY
HE Ma€ €IMHOTO MIAXOAY Y MOro BH3HAUYEHHI (TiaymadeHHi). BueHi y cBoix gocii-
JOKEHHSIX BJIaIOThCSl @00 J10 3HAYHOT'O PO3IMIMPEHHS WOro 3MicTy, abo B3arayi oOMe-
KYIOTh HOTO CYTh JIUIIE OJHUM MOCWJIAHHSIM Ha BIIKPUTICTH CYJIOBOTO PO3IIISIAY K
rapaHTiio IpaBa OOBUHYBAUE€HOTO HA 00’ €KTUBHICTH CYJJOBOTO PO3TIISAY.

Mu k HamoJAraeMo Ha TOMY, 11O 3MICT MOHSTh «TJIACHICTBY 1 «BIAKPUTICTHY
CYJIOBOT'O MPOBAJKEHHSI HEOOXIHO MPUHITUTIOBO po3MexxoByBaTu. [1if Bigkpuric-
TIO CYZIOBOTO MPOBAIKEHHSI HEOOXITHO PO3YMITH MPaBO OYIb-SIKOi 0co0H, sika J0-
csarna 16 pokiB, OyTH MPUCYTHHOIO B 3aJi1 CYJOBOTO 3aCiJJaHHs, Y TOW 4Yac sIK MpUH-
UM TJIACHOCTI CYJIOBOTO MPOBAKEHHS HEOOXIMHO pO3MISAaTH y CYKYMHOCTI
TPHOX CKJIAJIOBUX: OOOB’SI3KOBICTH OTOJIOIIEHHS, OMPHJIIOAHEHHS Ta JOCTYIHICTh
SK CaMOr0 CyJOBOTO PO3IJIANY, TaK 1 3MICTY YXBAJIEHUX CY/IOBUX PILLIEHb.

Kpim Toro, ciig HaroloCUTH, M0 MPUHIMI TTACHOCTI CYyI0BOTO MPOBAIKEH-
Hs TIOIIMPIOE CBOKO JII0 JIMIIE Ha CYJOB1 CTajii KPUMIHAIBHOTO MPOBAKECHHS.
[Mopsia 3 MM A1t IPUHLIUITY 3MarajibHOCTI CTOPIH CBIIYUTH MPO ICHYBAHHS MEBHUX
O3HaK TJIACHOCTI 1 HA CYJIOBIN CTajli 3aBJsKM TaKUM HOpMawm, sk cT. 221 Ta ct. 290
KIIK. Takox motpebye ynidikamii n. 20 cr. 7 KIIK 1 n. 7 ct. 129 Konctutymii
VYkpainu 3 METOI0 BHUKOPUCTAHHSI OJHOTO TE€PMiHA, & CAME€ «TJIACHICTh CYAOBOTO
MPOBAHKEHHSD.
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JlozoBcknii K.HM. Ilonsitne u nmpeaessl AeiicTBUSI NPUHIUIA IIACHOCTH B YTOJIOBHOM
npouecce YKpaunsbl. Vccienyrorces CynecTBYIOIIME B TEOPUH YTOJOBHOTO IPOLIECCA HAyYHBIE
ne(UHUIIMY TOHATHUS MPHUHLUIA TJACHOCTH B YrOJIOBHOM Ipolecce YkpauHbl. Ha ocHoBaHHM
MIPOBEJACHHOTO CHCTEMHOTO aHaln3a YK€ CYHIECTBYIOIIMX HCCIEIOBAaHHI 0OOCHOBHIBACTCS aB-
TOPCKOE OINpEAEIEHUE YKA3aHHOTO NMpHHIMIA. M3yyaroTcsi HOpMaTHBHO-IIPABOBBIE OCHOBAHMS
(YHKIMOHMPOBAHUS MPUHIIUIIA TJIACHOCTH CYy/eOHOTO pa3OMpaTeNbCTBA M BBICHSIOTCS Ipejie-
JIBl €r0 JIEHCTBUSA C YIETOM CTaJAUWHOCTH YTOJIOBHOIO MIPOLIECCA U CYIIECTBYIOLIUX OCHOB COCTSI-
3aTeNIbHOCTU CTOpOoH. OOpariaercsi BHUIMaHUE Ha HEOJHO3HAYHOCTh MPUMEHEHHSI TOHATUHHOTO
ammapara, a UMEHHO MOHSATHUS «IJIACHOCTh CyJeOHOTO MPOU3BOJICTBA», MPEAYCMOTPEHHOTO 1. 20
ct. 7 YIIK, u «rimacHOCTh cyieOHOTO IMpoleccay, rapaHTupoBaHHOTO 1. 7 cT. 129 Koncturynuu
VYkpauHsbl. JI0ka3pIBaeTCs, 4TO CYLIECTBOBAHUE YKA3aHHON HECOITIaCOBAHHOCTH IOJIOKEHUHN HO-
PMAaTHBHO-TIPABOBBIX aKTOB Ha MPAKTHKE MPUBOJUT K HEOJHO3HAYHOMY TOJIKOBAHUIO OJHUX H
T€X K€ MOJIOKEHUI 3aKOHOAATEN-bCTBA U CIIOCOOCTBYET BOSHUKHOBEHHIO TPYAHOCTEHN B IIpaBo-
npUMEHEHHH. B cBsA3M ¢ 3THM aBTOpOM 0OOCHOBBIBAETCS 11€7I€CO00PAa3HOCTh YHU(DUKALIMU TIOH -
TUHHOTO ammapara ¥ HeoOXOAMMOCTb HCIIOJIb30BAaHUS TOJIBKO OJJHOTO MOHSTHS — «TJIACHOCTD
CyIeOHOTO MPOU3BOJICTBAY.

Knrwouesvle cnosa: npunyun, 2n1acnocmo, npUHYUN 21ACHOCMU, 2JIACHOCMb cY0ebH020 pas3-
bupamenvcmea, 21acHocmy cy0ebHo20 npoyecca.

Lozovskii K. I. Notion and boundaries of the principle of publicity in criminal
procedure of Ukraine. In this paper examines existing scientific definitions in the theory of
criminal process concept of «the principle of publicity in criminal process of Ukraine».
Substantiates the author’s definition of this principle based on the systematic analysis of existing
research. Been studied normative legal grounds of functioning of the principle of publicity of the
judicial consideration and was found out the limits of its action taking into account phasic
structure of criminal process and existing principles of adversarial. There was accented attention
on the ambiguity in the application of the conceptual apparatus, namely, «publicity of the
proceedings» which provides paragraph 20 Art. 7 of the CPC of Ukraine and the « publicity of a
trial», guaranteed by paragraph 7 Art. 129 of the Constitution of Ukraine. The author has proved
what the existence of the indicated inconsistency of the provisions of legal acts in practice leads
to ambiguous interpretation of the same provisions of the legislation and contributes to the
emergence difficulties in law enforcement. Based on what the author substantiates the
expediency of unification of conceptual apparatus and the need to use just one concept of
«publicity of court proceedings». Also the author finds out that in the theory of criminal process,
most scientists do not distinguish between such concepts as «principles» and «foundations»
(bases) of criminal proceedings. Substantiated formal distribution of evidence of the principle of
publicity on the prejudicial investigation on the basis of the provisions of Art. 221 and Art. 290
the CPC of Ukraine. Also the author carried out the distribution of the subjects of criminal
process into two groups. The first include those for whom laid the ensure secrecy of the
prejudicial investigation as direct procedural obligation (witness, interpreter, expert and
specialist). The second group includes those subjects of criminal proceedings in which the
obligation not to disclose the information of prejudicial investigation may be imposed only by a
motivated decision of the investigator or prosecutor, the content of which is declared to person
under the signature (suspect, victim, defender, etc.).

Keywords: principle, ground, publicity, principle of publicity, publicity of court
proceedings, trial publicity.
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