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SUMMARY

Orlova O.0. Defining components of the doctrine of the minimum level of cruelty as a crite-
rion for distinguishing between torture and inhuman or degrading treatment or punishment. The
article deals with types of treatment/punishment prohibited by the article 3 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms. European Court of Human Rights’ prac-
tice is analyzed concerning distinction the following terms: “torture”, “inhuman treatment or punishment”
and “treatment or punishment humiliating human dignity”.

Torture prohibition or prohibition of other types of inhuman treatment or treatment/punishment
humiliating human dignity is the right and at the same time it is the guarantee of the following inalienable
human rights: the right to life, the right to freedom and personal inviolability, the right to respect to honor
and dignity. The doctrine of “minimal level of brutality” as a criterion of separation of types of behavior /
punishment prohibited by the Convention is studied.

It is drawn the conclusion that it is impossible to give the exact classification of circumstances,
taken to the attention by the European Court of Human Rights while deciding issues whether sufferings
caused to a victim reach the minima level allowing to recognize a bad treatment as torture.

The matter is that the notion “suffering” embodies not thus much objective but thus much subjec-
tive moments, owing to which it is extremely difficult to define this notion.

Constituting the level of brutality, the strength of caused sufferings, the European Court of Hu-
man Rights comes out of the circumstances of each concrete case, herewith it takes into consideration:
aim, intentional disposition, intensity and brutality of weak treatment, duration of these actions, the level
of gravity of physical and/or mental sufferings, methods and ways of their realization, sex, age, state of
health of a victim, subjective perception of a human being himself/herself as a personality.

Key words: human rights, torture, inhuman treatment or punishment, treatment or punishment
humiliating dignity, minimal level of brutality, European Court of Human Rights.
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IOPUJINYHI TAPAHTII SIK EJTEMEHT MEXAHI3MY
3AXUCTY ITPAB JIIOJUHH

PoO3risiHYyTO BU3HAYEHHS IOHSATTS «IIpaBa JIOAMHM». HarosouryeTrses, 10 0CoOIMBOrO 3HAUCHHS
B KOHTEKCTI 3aXHCTy MpaB JIIOAWHKA HabyBae came MpaBo Ha 3axHcT. [IpuaiieHo yBary XxapakTepUCTHILI i
BUIIOBIH Kinacudikauii MexaHi3My 3axXUCTy MpaB JitoauHu. HaBeneHo BUIOBY Kiacudikaliio npas JIOIu-
Hu. [IpoananizoBaHO IOpUAWYHI TapaHTil MpaB JIOAWHM 3 MO3HMIIi IopucnpyzmeHmii Ta ¢dirocodcerro-
NIPaBOBOTO IHCTPYMEHTAJII3MY.

Kniouosi cnosa: npasa aoounu, 1100una, 2apanmii, apanmii npas ao0uHu, 10pUOUYHi 2apanmii.

IMocranoBka nmpoo6emu. ChOro/HI 3aXHUCT MpaB JIOAUHN PO3YMIETHCS SK OJHA 3 He-
OJIMIHHUX O3HaK Cyd4acHOI JiepxkaBH, 3a0€3MeUCHHS PEaTbHOCTI TIPaB i CBOOOI JIIOIMHU Ta TPO-
MaJsTHUHA, BHCTYIA€ CBOEPIMHUM iHIMKATOPOM CTaJOCTi W 3pinocTi Takoi mepkaBw. [leBHa
piy, IO Taka MO3MIs € PE3yJbTATOM [IOCTYINOBOI'O CTAHOBJICHHS JIEPXKABHO-TIPABOBHUX IOTJIsSI-
JIiB y HaNpsIMKY BU3HAHHS JIIOJHWHH, il TIpaB, CBOOOJ 1 3aKOHHHMX iHTEpeCciB HAaHBHUIIOIO coIllia-
JIHOIO LIIHHICTIO, OPIEHTHPOM B JiSUIBHOCTI JIepKaBH i yCiX CYCIUIBHUX IHCTUTYTIB. BaxknuBy
poJb y LbOMY BiAIrparOTh TYMaHICTHYHI 32 CBOEIO CIIPSIMOBAHICTIO TEOPil rPOMaASHCHKOTO
CYCIIBCTBA, MPUPOTHOTO MPaBa, COLIaIbHOT i ICMOKPATUYHOI ICpKaBH. 3a3HAYMMO, [0 CaMe
OCTaHHsI € SKICHO HOBOIO MOJCIUTIO JCP)KaBU, B OCHOBY SKOi MOKIANAETHCS MPIOPUTET MPAB i
cBOOOT JIFOIMHK 1 TPOMAJISIHUHA, TX peaNbHICTh, 3a0€3MEUYCHICTh JOCTATHIMHU i aJCKBATHHUMU
MIPaBOBHMHM 3aC00aMU, TapaHTOBAHICTh 3 00Ky Aepxasu [ 1, ¢. 118]. ToMmy rpyHTOBHI po3poOKu
1 MMONIYKXA ONTUMAIBHHUX MOJIEIeH BIOCKOHAICHHS 1 ONITUMI3allii MeXaHi3My 3aXHUCTy TpaB JIto-
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JIMHHA HAOYBAarOTh CHOTOJIHI BUHATKOBOI aKTYaJIbHOCTI.

AHani3 my0Jikaniii, B IKMX 3aI109aTKOBAHO PO3B’si3aHHA AaHOI mpodJjemu. IIpo-
OyleMu peaizariii mpaB JIOAWHA TOCIHTIHKYBAIUCSA Y poOOTax psiiy BUSHUX. 30KpeMa, CIIij 3Be-
pHYTH yBary Ha Tpalli TaKuX IOcHigHuKiB, sk B.J[. badkin, M.O. Baiimyparos, O.0. bannaypa,
M.B. bypomencekuii, 10.0. Bomomun, €.0. Tima, O.M. Tonuapenko, O.b.Topora,
M.B. aBunosa, B.H. Jlenucos, A.M. Komnoniii, O.JI. Konmunenko, A.P. Kpycsia, H.P. Hukauk,
M.IL Opzix, B.®.Iloropinko, II. M. Pa6inoBny, O.®.Ckakyn, O.B. CkpumnHiok,
I.JI. Cninenko, B.A. Tamii, IO.M. Tonuxka, B.JI. ®enopenxko, 0.0. Opunpkui,
B.M. lanosan, C.B. llleBuyk, 0.C. lllemmrydenko Ta in. OqHak, He3BaXKal04N HA JTOCTATHIO
KUTBKICTh HAyKOBHX IIOCIIJXKCHb, MPUCBIYCHUX IPaBaM JIFOJUHH 1 iX 3aXHUCTY, 1€ MUTAHHS
notpedye MOAaIbIIUX IPYHTOBHHUX JTOCIIIXKCHB.

MeTo10 cTaTTi € TOCTIKCHHS MEXaHi3My 3aXHCTY TpPaB JIFOJUHU 1 BU3HAYCHHS MICIIs
FOPUIMYHUX TapaHTIN 3aXKCTY MPAaB JIFOIUHHA B O3HAYCHIH CUCTEMI.

Buknax ocHoBHOro marepiamy. OcraHHIM YacoM Jenaii Ouiblle yBarn y HayKOBUX
pO3po0Kax SK BITYM3HIHHUX, TaK 1 3aKOPIOHHUX JOCTIIHUKIB BiJBOJAUTHCS TAKOMY JOCTATHBO
3HAYMMOMY TTUTAHHIO, SIK MpaBa JIIOJUHHM, X 3axucT. CliJ 3a3HAYNUTH, 110, TOYMHAIOYN OIITBII
JIETaJbHO PO3TISLAATH O3HAUCHE MUTAHHS, BapTO 3BEPHYTH yBary caMe Ha BU3HAUYECHHS TepMiHa
«mpaBa monuHu». Tak, mpaBa JIIOJIWHN — 1€ TapaHTOBaHA 3aKOHOM Mipa cBOOOIH (MOXKITUBOC-
Ti) 0cO0H, sIKa BiIMOBIHO JO JOCATHYTOTO PiBHS €BOJIOIII JIFOJCTBA B 3MO3i 3a0€3MeYuTH il
ICHyBaHHSI i PO3BUTOK Ta 3aKpilieHa y BUTIISII MDKHAPOIHOTO CTAHAAPTY SK 3arajibHa i piBHA
Ui ycix mroxent [2, ¢. 121; 3, ¢. 218]. YV cyyacHOMY CBITi came IpaBa JIFOJUHU € TUM IHCTPY-
MEHTOM, SIKHI 3aXHIIAE KOXKHOrO iHauBiAa [4, c. 5]. Crmia ¥ KHUTTENISUIBHICTh TpaB i CBOOO
JIFOJIMHY T4 TPOMAJSIHUHA TOJIATAI0Th Y TOMY, 1[0 BOHH HE JIUIIE IPOTOJIOMIYIOTHCS IEPKaBOIO,
asie ¥ TapaHTyIoThCs, TOOTO 3a0e3MeuyeThCs cucTeMa yMOoB 1 3aco0iB, HeOOXiqHUX JuIs 1X pea-
JBHOTO 3IiHCHEHHs. be3 Halle)KHUX TapaHTiil BOHH 3aJIMIIAIOTHECS «IIpaBaMH Ta CBOOOIaMH Ha
nanepi» [5, c. 62; 6, c. 58]. Tomy /I HaJexXHOT peamizalii 3abe3meueHHs IpaB i CBOOOT JIo-
JIMHU HEOOX1THO OiBII TETANTBHO MOCITIAUTH 3a3HaueHe TUTAHHS 1 3aPOTIOHYBATH ONITHMAh-
Hi IIJITXW HOTO BUPIIIEHHS.

CporojHi y OiIBIIOCTI JepKaB CBITY MUTAHHS JOTPUMAHHS Ta 3aXUCTY TPaB JIIOJAWHHA 1
TPOMaJSHIHA CTOITh AyKe rocTpo. Oco0IMBO aKTHBHO iHCTHTYT 3aXUCTY HPaB JIOIUHH IT0YaB
PO3BUBATHUCS B OCTAHHE CTOJIITTS, KOJM OUTBIIICTD JeprKaB B3sJIM Kypc Ha JEMOKpATH3AIlII0 Ta
PO3BHUTOK I'POMaJITHCEKOTO CYCHUIBCTBA. Y 3B’SI3KY 3 IIMM Ha MDKHApOJHOMY piBHI icHye Oara-
TO HOPMATUBHO-IIPABOBHX aKTIB, SKi 3aKPIIUTIOIOTH MpaBa JIFOIUHH i OPSI0K 1X 3axucty. Ko-
JKHa CyJacHa JiepaBa 3 JIEMOKPATHYHOK (POPMOIO JIEPKABHOTO MPABJIIHHS HA PiBHI HAI[iOHA-
JbHUX KOHCTHTYLIM Ta IHIIMX HOPMAaTUBHO-NIPABOBHMX aKTIB 3aKkpilliia IpaBa, cBOOOIM 1
000B’sI3KH JIFOJMHU Ta TPOMAISTHUHA, MEXaHI3MH 1X peai3allii Ta 3aXucTy.

Oco0MBOro 3HAYEHHS B KOHTEKCTI 3aXHUCTy MpaB JIFOJUHHA HaOyBae caMme MpaBo Ha 3a-
XUCT. Peamizamis JIOQUHOIO TpaBa Ha 3aXMCT MOXKE 3MIHCHIOBATHCS 4Yepe3 Pi3HI MeXaHi3MH
3aXUCTY MpaB. Y Tepury 4epry, iX MoaiIIOTh Ha JBi BEJUKI TPYIU — HALlIOHAIBHI Ta Mi>KHAPO-
JTHI MEXaHi3MH 3aXHCTy npaB. HarioHanpHi (BHYTPIIIHROACPKABHI) MEXaHI3MHU 3aXUCTY TpaB
MaloTh CBO1 OCOOJIMBOCTI Y KOXKHIH KpaiHi, y TOH Yac sK Mi>KHAPOJTHUN MEXaHI3M 3aXHCTY MpaB
€ OJIHAKOBYIM JUIS BCiX, HE3aJeKHO BiJ HaIlOHAJIBHOCTI Ta TpomMaasHcTsa [7, . 33]. Tomy me-
XaHI3M 3aXHUCTy IPaB JIIOAMHHU BUCTYIIA€ CYTTEBOIO FapaHTI€IO peaji3alil npas JIOIUHH 1 € yHi-
BEPCAJIBHUM SIBUILEM.

Sk mpaBoBe sIBHIIE, MEXaHI3M 3aXUCTy TPaB JIIOJMHU € CUCTEMOIO, OCKUIBKH, K OyI0
BUIIIC 3a3HAYCHO, CKJIQJIAETHCS 3 MIEBHUX YAaCTHH, a CaMe MPaBo Ha 3axucT; Gopma Ta crocid 3a-
XHCTY TIpaB; MPOIEC Ta MOPSIOK 3BEPHCHHS JO BIANOBIIHUX OPraHiB, YCTAaHOB Ta OpraHi3aiiil.
MexaHi3M 3aXUCTY MPaB K CUCTEMa XapaKTECPU3YETHCS NIATCKTHYHO B3a€EMO3AJICKHICTIO HLIO-
TO i YaCTHHH, KOKHUH €JIEMEHT SIKOTO 3aiiMae MeBHE MicIie 1 3MiHCHIOE TIeBHI (QYHKINIT Y HhOMY.
besmepeuno, MexaHi3M 3aXHCTy TpaB MIOBUHEH OYTH OPTaHIYHO MIJiICHAM Ta JIOTiYHO IMOCIiI0B-
HUM TiporiecoM. CyTHICTh OyAb-KOTO MEXaHi3My 3aXHCTy TpaB IOJISATA€ B MOCTIIOBHOCTI i
JIOJVHU W TOCATHEHHI IMEBHOTO pe3yabTary. J{isIbHICTh JIOAWHU TPU IEOMY TOJISITAE Y BiTHOB-
JICHHI CTAHOBHUIIIA, IO ICHYBAJIO JI0 IOPYIICHHS KOHKPETHOTO TpaBa ocoow [7, ¢. 34].

Sk Oyno BXKe 3a3HAYCHO BHUIIE, MEXaHI3MH MOMIISIOTHCS Ha MKHAPOIHI Ta HAIIOHAb-
Hi. ITig MDKHaApOJHUMH MEXaHi3MaMHM 3aXHCTy MPaB PO3YMIIOTh CUCTEMY MIXHAPOIHHUX (MiX-
JICp’KaBHUX) OPTaHiB Ta OpraHi3alil, siKi IIF0Th 3 METOO 3/IIHCHCHHS MIKHAPOIHUX CTAHIIAPTIB
npaB i cBOOOJ JIIOAMHY UM iX BIIHOBJIEHHA B pasi ix nopymenHs. HanioHansHi MexaHI3MH 3a-
XHCTY IPaB HIFOTh HA TEPUTOPIl MeBHOI KpaiHu. Takok MeXaHI3MHU 3aXUCTY MPaB B YKPATHCh-
KOMY MpaBi KIacu(iKylOTh 3a Tady3sMU IpaBa, HAMPHUKIIAJ MEXaHI3M 3aXHCTY [IMBUILHUX TIPaB
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ab0 MeXaHi3M 3aXHCTy NpaB CIIOXKMBAYIB Ta iH.

3rizHO 3 HOpMaMu YMHHOT'O 3aKOHO/ABCTBA JIIOJAMHA MOXE CKOPHUCTATHCS CBOIMH IIpa-
BaMH 3a HasBHOCTI MEBHUX IOPUANYHUX TapaHTiii. BoHM BifirpatoTh MOMITHY POJIb B MEXaHi3-
Max 3axHCTy IMpaB, OCKIJIbKH X OCHOBHA ME€Ta — peallbHe 3a0€3MeUYeHHsT MAaKCUMAIBHOTO 3Iii-
CHEHHS TPOMaJITHAMU CBOiX MpaB. 3a BiICYTHOCTI IMEBHHUX TapaHTiid 3 OOKY JeprKaBH JIFOIUHA
HE 3MOJKEe CKOPHCTATHUCS IIPABOM Ha 3aXHCT. ToMy BBa)KaeMo, 10 IOPUAWTHI TapaHTIl € OTHUM
3 €JIEMEHTIB MEeXaHi3My 3aXUCTy mpas [7, ¢. 34]. Jlist mogaipmioro aHaizy IOPUINIHAX TapaH-
Til MEXaHi3My 3aXHCTy MPaB JIIOJWHU CIIiJT 3'SICYBaTH, IO XK COOO0I0 ABISAIOTH TAPAHTIl 1 Y HOMY
HoJsrae X CyTHICTb.

MoxeMo CTBEpPKYBaTH, 1[0 NPU3HAYECHHs IapaHTii monsrae B TOMY, 110 BOHHU 3a0e3-
NEeYyITh HAHOUIBII CHPUATINBY OOCTaHOBKY Ul TOro, 00 IOpUAWYHUI cTaTtyc ocolw, ii
npasa i cBOOOAM CTaBay peajbHUM (aKTHUYHUM CTAHOBHILEM KOXKHOI'O OKPEMOTIO YJIeHa CycC-
ninbcTBa. bes BiAMOBIAHNX rapaHTii MPOTOJIONIEH] TpaBa i cBOOOAM HE MOXYTh OyTH peaizo-
BaHi MOBHOIO MIpOIO i, 110 CyTi, IEPETBOPIOIOTHCS Ha MOPOXHiH 3ByK. ToMy peasizawisi BcTaHO-
BJICHHX 3aKOHOJABCTBOM IIPaB i CBOOO BUMarae He JIMIIE COPUATINBUAX YMOB, ale i akTHBHOI
TUSTIBHOCTI TEp)KaBHUX OPraHiB, TPOMaJChKUX 00’€HaHb 1 CaMUX TPOMAJSH 31 CTBOPECHHS
e(heKTUBHHX 3aC00iB 3aXUCTY WX IIHHOCTEH.

Y mmpoKoMy CEHCI Tijl «rapaHTisIMU» MalOTh Ha yBa3i BCIO CYKYIHICTh 00’ €KTUBHUX 1
Ccy0’€KTUBHUX YMHHUKIB, SIKi CIIPSIMOBaHI Ha IMOBHY peaii3allilo Ta BCeOIYHy OXOpPOHY IpaB i
CBO0OO TPOMAJISIH, HA YCYHEHHS MPUYHMH W YMOB iX HEHAIC)KHOTO 3IHCHEHHS 1 3aXUCT BiJ T1O-
pyuieHb. BeraHoBiooun 3Mict i o0csr npaB Ta cBOOO JIIOAWHM, AepkaBa Oepe Ha cebe rapa-
HTiI0O BUKOHAHHS LIMX YCTaHOBOK. BijblI TOro, BpaxoBylo4W, IO pealizalis npaB i cBOOOA
rpoMajsiH HEMHUHy4Ye IIOB’Si3aHa 13 HEOOXIJHICTIO 3aCTOCYBAaHHS 3aXOJiB MPOLECYaILHOTO
NpUMYCY, JepXKaBa 3MYyIIeHa BUPOOUTH Ii€BUH MeXaHi3M, L0 0OMEKye JAOMaraHHs OpraHiB
Jiep>KaBHOT BiIaay Ha 0e3po3aiibHe aHyBaHHS y cdepi perysIroBaHHs B3a€MOBITHOCHH 3 Hace-
JIeHHSAM. Y IbOMY TUIaHI TapaHTIii MOXKYTh PO3TIIAIATUCS K CHCTEMa YMOB, 3aC0O0IB 1 CTIOCO0iB,
mo 3a0e3MeuyioTh PiBHI MOMKIIMBOCTI IS BUSIBJIICHHS, HAOyTTS 1 peamizallii mpaB i cB0OOOJ
[8, c. 90-91].

TapaHTii TIpaB JIOMIWHU € KOMIUIEKCHHM SIBUIIIEM, TIPOTE CJIiJl 3a3HAYUTH, IO HaBaXK-
JIUBIMIOI0 CKJIAJIOBOIO CHCTEMH TapaHTidl MpaB JIOAWHA MOXXHA CMIJTMBO Ha3BaTH FOPHUIUTHI
(paBoBi) rapanTii. AIKe came BiJ TOTO, HACKUIbKH JETATHHOIO € PETIaMEHTAIIIsI TIPaB JTFOIH-
HH, HACKUJIbKH YiTKO BCTAHOBJIEHUM € MEXaHi3M OXOPOHHM Ta 3aXHCTY IpaB JIOJUHH, 3AJICKUTh
peabHICTb NpaB JIOIUHH [2, c. 124].

B ropuanuHiii HayKOBIH JiTepaTypi icHyI0Th pi3Hi Kiacudikauii rapanTiii npas i cB060x
JFOMHY Ta TpoMajsHuHa. Cepell HUX MOXHA BHUIMTH Taki, M0 OUTBII YiTKO Ta BCEOIYHO Bi-
noOpakaroTh ix cyTHicTb. Tak, [1.M. PabunoBny nopinsie rapanTii npas i cB00O ] Ha 3araJibHO-
ColLliaJbHI Ta crernianbHi. J[o 3arajJpbHOCOIabHIX HAJIC)KATh CKOHOMIYHI, TOJITHYHI, TYXOBHO-
ineonorivyni. CrieriaJibHi — 1€ BCTAHOBJICHI JIEP>KaBOIO IOPUIUYHI HOPMH, SIKi CIIPSIMOBaHI Ha
3a0e3meueHHs MpaB JIIOJWHU, & TaKOX MPaKTUYHA MiSUTbHICTH i3 3aCTOCYBaHHS IIMX HOPM Ta
MPaBO3aCTOCOBHI aKTH BIAMOBITHUX OpraHiB Biaau [8, c. 92; 9, c. 7-8].

V¥ cBoro gepry, B.®. Iloropinako moainse rapanTii Ha ABi OCHOBHI TPYIH: 3aralbHOCYC-
MiTBbHI (3araibHOCOMIANBHI) Ta PopuandHi. [ToMixk 3aralbHOCYCIUILHUX YUYEHUH PO3PI3HIE TTO-
JITHYHI, EKOHOMIYHI, coLliaJIbHI Ta IyXOBHI (KyJbTYypHIi) rapanTii, TOOTO BiANOBIIHO /10 CyCIIi-
JBHUX CHUCTEM — TOJIITHYHOI, EKOHOMIYHOI, COialIbHOI, KYJIbTYPHOI (IyXOBHOT), SIKi CKJIAJIUCS
i QyHKLIOHYIOTB Yy cycIinbCTBi [8, ¢. 92].

Taxox K.I'. BonHka Ha3uBae 3arajbHi Ta IPaBoOBi TapaHTii, IPU OMY 3ayBaXye, [0
IOPUIMYHI rapaHTii npaB i cB000K 0coOM MOAUIAIOTHCS HA HOPMATHBHO-TIPABOBI Ta IHCTUTY-
niliHo-opranizaniitni. HeoOXigHO 3a3Ha4MTH, 110 B IOPUANYHIN HAyLl ICHYIOTh M 1HIII MigX0qu
o Kinacudikalii rapaHTiid mpaB i cBoOo JIOAWHU Ta rpoMansgHuHa [8, c. 93]. OgHak y psmi
BHIIAJIKIB TOCIITHUKN BU3HAYAIOTh CEpel] TapaHTil MPaB JIFOIMHU caMe FOPUINYHI TapaHTii.

CyuacHa yKpalHCbKa JOKTPHHA IPaB JIOAWHU BUXOAUTH 3 TOTO, IO IPOIIEC JepKaBHO-
OPUIUYHOTO 3a0e3reueHHs TpaB JIIOJAWHA BKJIIOYAE€ TPU HAMpPSIMH AiSUTBHOCTI AepxaBu: 1)
CIIPHUSIHHS peajizallii mpaB JIOIUHH; 2) OXOPOHY IpaB JIOAWHM, 3) 3aXUCT MpaB JroaunHA. Cho-
TOJHI TaKOXX MOKHAa BBA)XKaTH JOCHUTH HOIIMPCHHUM YSBICHHS IIPO MPABOBY JACPKaBY SK IPO
TaKy, B SIKii IOpUANYHUMH 3ac00aMH peasibHO 3a0e3MeUeH0 MaKCUMaJIbHE 311HCHEHHS, 0XOPO-
HY Ta 3aXUCT OCHOBHHMX TIpaB JioAuHHU. OTKe, IOpUANYHI 3aC00H 3aXHUCTy MpaB JIIOAWHH CKJIa-
JIAl0Th OJIHY 3 O3HAYEHUX TPHOX I'PYI IHCTPYMEHTIB, 3a NOCEPEAHUITBOM SIKUX PEali30BY€ThCS
OCHOBHE NPHU3HAYEHHS TAKOi JIepKaBu. 3 OISy Ha Lie BUJAETHCS JOCUTH aKTYaJIbHOIO MOTpe-
0a y HayKOBOMY ITi3HAHHI TOTO SIBHIIA, SIKC BiIOOPAXKAETHCS MOHATTAM IOPHIUYHOTO 3aCO0Y
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3axXUCTy MpaBa JIOJNHU, BUSBICHHS HOTO CYTTEBUX O3HAK 1 BUIoBUX nposBiB [10, c. 246]. Lle
MAa€ TMOJICTIIUTH PO3YMIHHS IOPUIUYHUX 3aCO0IB 3aXUCTY IpaB JIIOJUHK Y BITYM3HSHIN IOpH-
JTUIHIA HAYII.

Binpasy xk 3ayBakuMo, 1110 JaHe TIOHATTS HE Ma€ OJTHOMAHITHOI IHTepIpeTallii y cyJac-
Hill BITYM3HSHIN IOpUCTIPYACHINT — X04a 6 TOMY, IO TaKi KJIIOYOBi IS ITLOTO MOHATTS TEPMi-
HH, SK ,,3aXHCT” Ta ,,3aCci0”’, TIyMadaThcsl HEOAHO3HAYHO. J[0 TOTO X y 3arajlbHOTCOPETHIHIN
Ta TaJTy3eBiil JliTepaTypi 3 MbOTO MUTAHHSI MOXXKHA TIOOAYHUTH MOPSI 13 ,,3aC000M” 3aXUCTY MUTY
HU3KY IHITUX TEPMIiHIB, SKi MIO3HAYAIOTh OJIM3bKi 32 3MICTOM (& iHKOJIM — ¥ Ti 5K caMi) TTOHSITTS:
criocoou, puioMu, GopMH, 3aX0AN 3aXHUCTY TOIIO. SIK jk€ PO3YMITH BIacHE TEPMiHO-TIOHATTA
HfopuanaHi 3acobu 3axucty”’? [10, ¢. 246]. Bimomo, 1o qociiKeHHs. OyAb-sKOTO SIBUIIA 3/ii-
CHIOETBCS 32 JOTIOMOTOIO NEBHOI METOJ0JIOT], sIka 00’ €KTUBHO OOYMOBIIIOETHCSI HacaMIIepe
IpeAMETOM JOCIHiDKeHHS. SIK 3a3Havanoch y JiTeparypi, NpeAMET NOCIHiKeHHsS ,Bene” 3a
cO0OF0 TOCITITHUIBKUI MeTo. BUIaeThes, 0 Ipu JOCHTIIKEHHI TAKOTO SBHIIA, SK IOPUIMIHI
3aco0u 3axHCTy (Ta MpH po3poOLil BiAIMOBIIHOI KOHIEMNIIT), IPUHHATHUMH METOJ0JIOTIYHUMH
3acaziaMd MOXKYTh BHCTYIIATH, TTO-TIEPIIIe, MOJIOKEHHS ComiaibHO-(iocodchkoi Teopii Misib-
HOCTI, a TIO-JpyTe — MOJOXKEeHHs P110cOPCHKOTO 1 (iTocOPCHKO-TTPABOBOTO IHCTPYMEHTANIZMY
(six meBHOTO BiATamyxeHHs ¢inocodii mparmatuzmy) [10, c. 246-247].

OTxe, IOpUINYHI 3aCO0M 3aXUCTY IMpaB JIOAMHH PO3MIIANAIOTHECS HE JIUIIE Y IOpUINY-
HOMY, a i y pistocopcbkoMy po3yMiHHI.

Crin 3a3Ha4MTH, MO 3 MO3WIIN coliadbHO-(inocohchkoi Teopil MisIbHOCTI Oyab-siKa
YCBIIOMITIOBaHA JIFOJIChKA [ISUTBHICTH MAa€ CBOKO CTPYKTYPY, IO SIKO1 BXOMASTH, 30KpeMa, Taki
€JIEMEHTH, SIK 1oTpeda (BOHa AETEPMIHYE, ,IITOBXa€” Cy0’e€KTa Ha NMEBHUH BUI JISUIBHOCTI),
Mmera (ineanbHuil 00pa3 GaXkaHOro pe3yNbTaTy Takoi AisUIbHOCTI), 3acid (ToOTO Te, 3a JOTOMO-
TOI0 YOTO 3JIMCHIOETHCS TepeTBOPEHHs AilicHocTi). Ciin, 10 pedi, 3ayBaXKMTH, IO ITOPIBHIHO
i3 32c000M croci0 AisTTBHOCTI, TOOTO KOHKPETHHIA MUIAX JOCSITHCHHS IUTi, BUAUISIOTH PiJIKO.
Crienindika X Ha3BaHUX CTPYKTYPHHUX €JIEMEHTIB MisNIbHOCTI Oyae 3yMOBIIOBATH i ii INeBHi
pisHOBUAM. Tak, MisIbHICTH Oy/ie BBAXKATHCS IOPUIMYHOIO, SKIO ii CTPYKTYpa CKIIATAEThCS 13
BJIaCHE IOPUIMYHUX €JIEMEHTIB: MMOHAWMEHIIE 3 IOPUINTHOI MOTPEOH, IOPUANIHOI METH, IOPH-
JIUTHOTO 3aC00Yy.

[Ipu BixmoBini HAa MUTaHHS, SIKE K SIBUINE BBAXXKATH BIACHE IOPHIUYHUM, BHXOJUMO 3
TOTO, IO IOPUIANYHUMH € Ti SBHINA, Ki y3aKOHEHI (OPMaTBHO-000B’ I3KOBUMH BOJICBHUSBIICH-
HSIMH JICP’KaBU M € HACHIIJIKOM TakuxX BoJjeBusBieHb [ 10, c. 247]. Takum 4uHOM, 3’sICYyBaBIIIH,
IO X CTAHOBJIATH COOOI0 FOPUIMYHI SBUINA, MOXKEMO MPOAOBKYBATH JOCIHIIKCHHS I[UX SIBHII]
Y KOHTEKCTI 3aXHCTy MPAaB JFOAUHHU.

He Oyne BHHATKOM 1 mojajiblia BHIOBa Kiachdikaiis camoi FOPHIUYHOI MisTIBHOCTI.
Taxk, mpaBo3axuCcHA IOPUINYHA isUTbHICTh, OCHOBHUM HPU3HAYCHHIM 1 3MICTOM SIKOI € 3aXHCT
IpaB JIIOJUHU (YU THIIMX CYO’€KTIB), MICTUTHME, BOUYEBHU/Ib, CIICU(DIYHI IPyNU IOPUAMIHUAX
notped (KOTpi 0OYMOBIIOIOTH JIUIIIEC MPaBO3aXKMCHY, a HE IHINY OPUIUYHY MisUTbHICTB), IOPH-
MUIHAX IIIeH Ta — M0 HAWOIIbII BOXKIWBO — OPUIUYHHX 3ac00iB. J[aHa rpymna IOpUANIHUX
3aco0iB i HA3UBATUMETHCS IOPUIUNIHUMH 3acobamu 3axucty [10, c. 247].

BomHouac crig 3acTeperTd, 1Mo OpUANIHI 3aCO0M 3aXUCTY (K 1 BC1 1HIIN BUIU IOPUIH-
YHUX 3aC00iB) MOKYTh BUKOPHCTOBYBATHCH HE TUTLKH B JiSUTbHOCTI IOPHUCIUKIIWHINA (cepen
CreLiaJbHAX O3HAaK 5KOi € oQiliiHICTh, a ii cy0’eKTOM € JepkaBa ab0 YHNOBHOBa)XEHHH HEIO
Cy0’eKT), ajle ¥ y NMpaBO3aXWCHIH MO3UTUBHINH IOPUIMYHO 3HAuyHlii moBeninni. Ckaximo, y
HpoLECi 3aCTOCYBaHHS 0C000I0 HEOOXiAHOT 000POHH, ONIEPAaTHBHUX CAHKIIHM IOPUINYHI 3aCO0H
3axucTy, Oe3nepeyHo, BUKOPUCTOBYIOTHCS, X04a caMa TaKa IMpaBO3axXUCHA JISUIBHICTH € 3a ii
HPUPOJIOI0 HEIOPUIMYHOIO (X04Ya i MOpoKye IOpUANYHI Hachiaku). Tomy IopuIudHi 3aco0u
3aXUCTy BKJIIOUYAIOTh Y ceOe FOPUIUYHI 3aC00U K JEPKABHOTO, TAK i HEACPIKABHOTO, TaK OH
MOBUTH ,,caMOcTiiiHOT0”, 3axucty [10, c. 247-248], mo 6e3nmocepenHbO PO3MIUPIOE i BIOCKO-
HAJTIOC 1X JIF0.

Haragaemo, mo mig nepxaBHO-IOPUAMYHUM 3aXHCTOM IIpaBa JIOAWHU MH PO3yMi€MO
MPaBO3aCTOCYBAILHY FOPHUCIUKIIIHHY MisIIbHICTE KOMIIETEHTHUX OPraHiB, CIpsSMOBaHy abo Ha
MIPUMYCOBE 3MIHCHEHHS IOPUANIHOTO 00OB'SI3KY, HEOOXITHOTO TSl peai3allii mpaBa JIOINHH,
ab0 Ha BITHOBJICHHS TAaKOTO TpaBa, abo X Ha MONEepeKEHHS Y1 MPUIWHEHHS HOTO MOPYIIeH-
Hs. 3alpOINIOHOBAHA IHTEpIIpeTalis bOro 6a30BOr0 MOHSATTS, OE3MEPEYHO, 3YMOBIIIOE SIK TIIYy-
MaueHHS MOXiJHHUX BiJl HBOT'O MOHSATH MPO CTPYKTYPHI €IEMEHTH AAHOI JIsIIbHOCTI, TaK 1 iX
BunoBy kiacudikamio [10, c. 248]. CkaxiMo, ROPUANIHOI TOTPEOOIO, sIKa CIPHYHHSIE O
FOPUINYHOT MPABO3aXUCHOT AISUTBHOCTI, MOXKE BUCTyHAaTH: moTpeda y mpaBoCy/i; morpeda y
(opMarbHOMY BH3HAuUCHHI IpaB Ta 00OB’SI3KiB Cy0’€KTa B pa3i BUHMKHEHHS CHTYallil Cropy
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(cutyauii npaBoBoi HEMEBHOCTI); NOTpeba y 3aCTOCYBaHHI TaKoi IOPUANYHOI (a He SKOich iH-
1I01) MPOLEAYPH, B PE3YJIbTaTi SIKOT MOPYIIICHE NMPaBO Cy0’€KTa aJicKBaTHO BiTHOBIIOETHCS 200
K JTIKBITOBYETHCS 3arpo3a nopymeHHs npasa [10, c. 248].

IOpunudHOI0 METOIO Takoi AisUTBHOCTI (ilealbHUM 00pa3oM Oa)kKaHOTO Pe3yNbTaTy)
MO)KHa BBa)KaTH, BJIACHE, CTAH BH3HAYCHOCTI MpaB Cy0’€KTa y 3a3HAYEHUX CHUTYaIlisX, ix 3a-
XUIIEHOCTI BHACIIIOK BUKOPUCTAHHS TAKUX TMporenyp. Kaxxydn OIbI1 KOHKPETHO, METa TaKol
TUSTIBHOCTI 3BOJIUTHCS JIO 1€albHUX PE3yNbTATIB JIIKBiAAIii HACHiIKIB MOPYIISHHS IpaBa
cy0’exTa abo 10 HEAOMYIIEHHS I[LOTO TOPYIICHHS, IO 00’ €KTHBYETHCS y MIEBHOMY FOPHUIUY-
HOMY aKTi (JOKyMEHTaJIILHOMY a00 misuibHicHOMY) [10, c. 248]. Came 1ie OKIaaae Ha JePKABY
3aBJIaHHS BJIOCKOHAJICHHS HOPMATHBHO-TIPABOBOI 0a3M 3 ypaxyBaHHIM HOBEI Y rajy3i 3aXHCTy
1paB i CBOOO/ JIIOAMHH.

BucHoBkn. [lizcymoByrouM MpOBEACHE MOCHTIIKCHHS, MOXXEMO CTBEPIDKYBATH, IO
FOPUJINYHUMU TapaHTISIMKA 3aXHCTy MPaB JIFOJUHA MU MOKEMO HAa3BaTH IOPHUIUYHI SBUIIA, SKi
MOBHOIO MipOKO BHKOPHCTOBYIOTHCS ICPHKABOIO 3 METOIO 3a0€3MCUCHHS 3aXUILIECHOCTI JIFOMHU 1
JIOTPUMAaHHS 11 TIpaB JePkKaBOIO 1 CYCIiIbCTBOM.

FOpunaudHi rapaHTii MpaB JIOAWHM € CKIA0BOI0 MEXaHI3My 3aXHCTy MpaB JIOJIUHU K Y
CHUCTEeMi HaIllOHAJILHOTO, TaK 1 Yy CHCTEMi MIXHApPOJHOTO 3aXHCTy IMpaB JoguHu. Ha 3axucr
[ILOTO TBEP/KEHHS MOXXEMO HaBECTH TOW (akT, IO came IOpUAWYHI TapaHTii NpaB JIOAWHA
BCTAaHOBJIIOIOTHCS Ha JIEP)KaBHOMY 1 HaJJepKaBHOMY DiBHI, a 1X JOTPUMAaHHS € 3arajbHOO-
0OB’S3KOBUM JIJISl BCiX YYACHUKIB CYCITIIHBHUX BiJTHOCHH.
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SUMMARY

Payda Yu.Yu. Legal guarantees as element of mechanism of human rights protection. The
definition of the concept of "human rights" is considered. It is noted that the right to protection takes on
special significance in the context of the protection of human rights. The attention was paid to the charac-
terization and the specific classification of the mechanism of human rights protection. A specific classifi-
cation of human rights is given. The legal guarantees of human rights from the standpoint of jurispru-
dence and philosophical and legal instrumentalism are analyzed.

Legal guarantees of the protection of human rights are legal phenomena that are fully used by the state
in order to ensure the protection of human rights and the observance of its rights by the state and society.

Legal guarantees of human rights are an integral part of the mechanism for the protection of hu-
man rights both in the national system and in the system of international protection of human rights. In
support of this statement, we can point out that it is the legal guarantees of human rights that are estab-
lished at the state and supranational level, and their observance is universal obligatory for all participants
in public relations

Keywords: human rights, guarantees, human rights guarantees, legal guarantees.
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