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META KPUMIHAJIbHOIO NMPOLECYAJIbHOIO 1 OKA3YBAHHSA

Cepia FOpuguuni HAYKU

BanHapuyk B.B., K. 10. H., OOUEHT
Kadpenpu KpUMiHaibHOro npoLuecy
HauioHanbHWi iopuanydyHni yHIBepCcUTET iIMeHI SipociaBa Myaporo

V crarTi gaeThCs 3arajibHa XapaKTePUCTHKA CyTHOCTI METH KPUMiHAJIBHOTO MPOLECYabHOTO I0Ka3yBaHHSI.
KputnuHo po3nisaatoThesi OCHOBHI MIAXOAM A0 PO3YMiHHS IIbOTO MOHATTS B Haylll KpUMiHAJIBHOTO mpouecy. Ha
TiCTaB1 ICTOPUIHOTO EKCKYPCY B ICTOPII0 PO3BUTKY MOTIISAAIB 100 (DYHKIIIOHATBHOT 1 CYTHICHOT XapaKTEePHUCTH-
KU «ICTUHI» B Haylll KpUMIHAJIBHOTO MPOLIECY BUAULIFOTHCS OCHOBHI Teopii icTHHU. Ha miicTaBi KOMIIEKCHOTO
aHaJi3y BKa3aHUX TEOPiH 3alIpONOHOBAHE BIIaCHE OaYeHHS ICTUHU B Cy4aCHOMY KPUMIHAJIBHOMY IIPOLIECI.

Knwouogi cnosa: mema kpuminanibHo20 npoyecyarbHo2o 00KA3yeanHts, abComomHua icmuna, mamepianspha
icmuna, 8IOHOCHA ICMUHA, 00 €EKMUBHA ICMUKA, OPMATLHA (NPOYECYATbHA) ICMUHA, KOHBEHYIUHA ICMUNA.

B crarpe maercs oOriast XapakTepHCTHKA CYNTHOCTH IEJIA YTOJIOBHOTO TPOIECCYaIbHOTO JOKa3bIBAaHUS.
KpuTnueckn paccMaTpuBaroTCs OCHOBHBIE TTOAXO/IBI K TIOHUMAHHIO 3TOTO MOHITHS B HayKe YTOJIOBHOTO TIPO-
necca. Ha ocHOBaHMH MCTOPUYECKOTO SKCKYpCa B HCTOPUIO PAa3BUTHS B3NISZOB 1O (QYHKIIMOHAILHON H CYIII-
HOCTHOM XapaKTEPUCTUKU «UCTUHBD B HAYKE YTOJIOBHOIO MPOIIECCa, BHIACISIIOTCS OCHOBHBIC TECOPUU UCTHUHEI.
Ha ocHOBaHMH KOMITJIEKCHOTO aHaJIHM3a YKa3aHHBIX TEOPHUN NIPEJIOKEHO COOCTBEHHOE BHICHUE HCTHHBI B CO-
BPEMEHHOM YTOJIOBHOM IIpOIIECCE.

Knrwouesvle cnosa: yenv yeon081H020 npoyeccyanrvHo20 00KA3bIBAHUS, AOCOTIOMHAS UCMUHA, MAMEPUATL-
HAsl UCIMUHA, OMHOCUMETbHAS UCTUHA, 00bEeKMUBHASL UCMUHA, (OPMATbHAS (NPOYECCyalbHAs) UCMURA, KOH-
BCHYUOHHAS UCTNUHA.

Vapnyarchuk V.V. THE PURPOSE OF CRIMINAL PROCEDURE EVIDENCE

In the article the general characteristics of the essence purpose of criminal procedural proof. Critically
reviews the main approaches to the understanding of this concept in the science of criminal proceedings. Based
on historical excursion into the history of views on functional and essential characteristics of «truth» in the
science of criminal proceedings, highlights the major theories of truth. Based on a comprehensive analysis of

these theories proposed his own vision of truth in modern criminal proceedings.
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truth, formal (procedural) truth, truth of the convention.

AxkTyanbHicTb cTaTTi. PO3BMTOK Hayku Bi-
TYNSHAHOINO KPUMIHANBLHOIMO MPOLECY CMOHY-
Kae 0O HeoOXioHOCTI AocCniaXeHHsa Ta nepe-
rnagy TpaauuinHMX HaykKOBUX MNOrnsigiB Woao
OKpeMnx ocobNMBOCTEN KPUMIHANBHOIO Mpo-
LecyanbHoOro paokasyBaHHA. OcobnmBoi ak-
TyanbHOCTI BUPILLEHHS LIbOrO NMUTAHHA Haby-
N0 Yy 3B’A3KY i3 HabpaHHAM YMHHOCTI HOBOrO
KIMNK YkpaiHu, B sKOMy 3anpornoHoBaHi OeLo
iHWIi HOBITHI MigxoAn OO PO3YMIHHSA CYTHOCTI
Ta NOPSAKY 30iINCHEHHA KPUMIHANBHOIo Npo-
LecyanbHOro aokadyBaHHA. [JOCnig)KeHHs X
CYTHOCTI MEeTU KpWUMIiHaNbHOro npouecyab-
HOro OOKa3yBaHHS € BU3HaA4YaJIbHUM 019 Ha-
JNIEXXHOr0 3M4iMCHEeHHA O0Ka30BOi AiASIbHOCTI i
cyo’ektamu. Came ummMmm obcTaBMHaAMM NOSAC-
HIOETbLCA HEOOXiOHICTb HANMMCAaHH4 LiEi cTaTTi,
il norika Ta 3MmicCT.

BuknapeHHss OCHOBHOro marepiany. IH-
Tepec 00 BUpileHHda nuTaHH4A: «LLlo € meToro
KPUMIHANbLHOrO  MPOLUECYyasibHOro  AoKasy-
BaHHA?» iCHyBaB 3aBXAW | He 3racae 3apas.
Maixe BCi OOCNIOHWKMK, LIYKalyM Ha HbOro
BiONOBiAb, 3BEPTAIOTLCA 00 aHanidy NMOHATTH
«iCTUHU». | Ue 3PO3yMiNo, OCKINbKM KPUMI-
HajlbHa npouecyanbHa AOigfIbHICTb 3a CBOEID
CYTHICTIO € [AiNIbHICTIO THOCEOJIOrNivyHOo, a
MeTol Oyab-AKoi nisHaBanbHOI AisbHOCTI,

K CTBEPLXYETLCA Y INOCOPChKiA HayLi, €
BCTAHOBJIEHHA CaMe iCTUHWU, Mig, KO pPOo3y-
MIETbCS OO0CTOBIPHE 3HaAHHSK, WO MPaBUJIbHO
BimoOpaxae peanbHy OiNCHICTb Yy CBiOOMOCTI
nmogen [1, c. 50]. Takum 4YMHOM, Y KPUMi-
HaNbHIM NpouecyanbHi Hayui 6yB 3pobneHui
(a TakoX BUCIOBIIOETLCA 11 3apa3) maixe be-
3anbTepHaTUBHUI BUCHOBOK MNPO Te, WO Me-
TOIO KPUMiHaNbHOI NMpoLecyanbHoi AigNbHOCTI
€ BCTAHOBJIEHHS iCTUHWU.

Ak cBigYMTb aHania HaykoBOI NiTepaTtypwu,
NMOLUYKU PO3YMIHHA CYTHOCTI ICTUHN B KPUMI-
Ha/lbHOMY NpoLuecyasibHOMY OOKa3yBaHHI TpW-
BaNM OOCUTb OABHO M NPOAOBXYIOTb BUKJIN-
KaTu OUCKYCii cepen npouecyanicTtis i 3apas.
Y pisHi nepioam yacy i B pi3HOMy 00Cs3i Ha
Take PO3yMiHHSA BrMBaIM Pi3HOMAHITHI @ino-
codCbki KoHLUenuji icTuHn [2, c. 185—-192].

Bapto Big3HauMtn, WO B O0pPaasHCbKUN
nepiog, po3BUTKY KPUMiHaNIbLHOrO NpoLecy Bi-
OOMi BYEHI Big3Hadanu, wo 3marasnbHa ¢$op-
Ma KPUMiHaIbHOIro NMpoLiecy, ska no cyTi oyna
BBeaeHa CTtaTyTOM KPUMIHANBHOMO CYOO4UH-
ctBa 1864 poky, 6arato B YHOMY € HECYMICHOIO
3 BUMOramMmu f0CArHeHHs 00’ eKTUBHOI (MaTepi-
aNIbHOI) ICTUHW, OCKINIbKM OCTaHHSA € NPOSABOM
nyoniyHoro Hadana, wo 6Ginble npuTamaHHoO
0N PO3LUYKOBOro (iHKBI3ULLIMHOIMO) MpoLuecy.
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Tak, J1.E. BnagimipoB BBaxaB, WO cynd MNOB-
HOI LOCTOBIPHOCTI 3HAaHb Y CNpaBi BCTAHOBUTU
HEe MOXe, a 3daTeH e A0CArHYTU Oinblu-
MEHLL BWUCOKOro CTyrneHs MMOBIPHOCTI. dak-
TWYHOI AOCTOBIPHOCTI He iCHye 06’EKTUBHO,
BOHa € JMLlIe MNeBHUI CTaH HaWOoro nepeko-
HaHHg [3, ¢. 99].

Y pagsHCbKUIA 4ac, BUXOOS4YN i3 PO3YMiH-
HA CyTO NyONiYHOrO XapakTepy KpUMiHaNbHO-
ro CyAO4MHCTBA, EOVHO BiPHOKO BU3HaBasnacs
Teopiss 06’€KTMBHOI iCTUHU. |i TEOPETUYHOIO
0azoto Oyna rHOCeosoria AianekTM4YHoro ma-
Tepianiamy, fka 0o3Bosnnia 3p0dUTN BUCHO-
BOK MPO Te, WO paasiHCbKUA Chig4Yvi i cyn,
CNPOMOXHI B KOXHi KpUMIHaNbHIA cnpasi
BCTAHOBUTU OOCTaBUHU CKOEHOrO 3/104MHY B
TOYHI BiANOBIOHOCTI 3 AiNCHICTIO. Cynepeykn
WOoA0 PO3YMIHHS CYTHOCTI iCTUHM B TOM 4ac
3BOOAMNNCA OO0 aHanidy BWUCIOBAOBAHUX Oy-
MOK L0 ii xapakTepy (9K NpaBuio, LWISXOM
BKa3iBKM TOr0 YU iHLWOro NpukKMeTH1Ka nepes
CJ/IOBOM iCTUHA):

a) 9K abCOMOTHOI (9K CyMU OKPEMMUX iICTUH,
KOXHa 3 g9KMX € BigHOCHOW). Taki nornagm
BucnosnoBanuca B 30-50-x pp. MUHYIOro
ctopiyuya C.A. TonyHcbkum, .. Tepnosum,
P.O. PaxyHoBum, M.C. Crtporosuyem. [lpu-
XWUAbHUKM abCOMOTHOI ICTUHN BBaXxanu, Lo
B KPUMIHANbHOMY MPOLECi, Y KOXHI KpUMi-
HanbHiM cnpaBi MoXxe OyTn BCTaHOBMEHa ab-
COMIOTHA iICTUHA | WO XO0AHUX NepeLiKkon ans
LUbOro He iCHye. $KWOo X icTMHa He 3Hange-
Ha, SKWO 3JI04MH HEe PO3KPUTUI i 3N04YNHELDb
HE BUKPUTWUI..., 3HAYNTb, CNIOCTBO i Cyd He
cnpaBuNCb 3i CBOIM 3aBOaHHAM, O0MNYCTUIN
Cepno3He NopyLUeHHS 3aKOHHOCTI [4, ¢. 329].
Ha Haw nornag, poO3yMiHHS CYTHOCTI iCTUHMN,
sika BCTAHOBJ/IOETLCS B KPUMiIHAIbHOMY MpPO-
BaJ)KEHHI 9k abCoNOTHOI, OyN0 NOMUIIKOBUM.
3 dinocodii BiAOMO, WO nparHeHHsa 0o ab-
conoTty Mae 6e3kiHeYHuii xapakTtep. Y Kpu-
MiHafbHOMY X MPOUECi BBEOEHHSI KaTeropii
abCoMTHOI iICTUHM CTOCOBHO NMPOLECY JoKa-
3yBaHHA 00CTaBWH BYMHEHOrO 3/104UHY € [0-
CUTb CYMHIBHUM. AKLLO NEBHUI CyB’eEKT AoKa-
3yBaHHA Oyde BBaxaTu 3ibpaHuii JoKa3oBUI
maTepian Ta cBoe 6avyeHHs oOCTaBWH cripa-
BM 9K abCOMAOTHO BipHE i HE 3BaXaTuMe Ha
no3uuii iHWNX cyb’ekTiB AoKa3yBaHHSA, TO Le
MOXe NPU3BECTU OO0 CEPUMO3HUX «MEepPEeKOCiB»
NPV 34INCHEHHI KPUMIHANIbHOIr0O NMPOBaAKEHHS
i, K HAcNigoK, A0 NMPUAHATTA HE3AKOHHOIO Pi-
LLIEHHS;

0) 9Kk maTepianbHOI, Nig, 9KOK po3yminacs
BMMOra Loao NpaBuIbHOro, CnpaBeasiMBoro
BUPILLEHHS KPUMIiHANIbHOT CnNpaBuv, NPUAHATTS
CYOOM pIilLEHHS, WO FPYHTYETLCHA Ha Mi3HaAH-
Hi dakTiB, aKi Manu Micue B AiCHOCTI [5; 6].
MaTtepianbHa icTMHa po3uiHioBanacsa 9K Hawn-
BULLMIA CTYMNiHb Cy0’€KTMBHOI BMNEBHEHOCTI B
crnpaBeaIMBOCTI NPUMHATOrO pileHHsa. OgHak
BM3HAYEHHS ICTUHM 9K MaTepianbHOI BUKIN-

Kano Pisky KPUTUKY OKPEMUX MPaBHUKIB, ON4
AKMX BaXMBO OyN0o BCTAHOBUTU, sika MPUPO-
[a maTepianbHOi ICTUHMN Y BU3HAYEHHI CTyne-
HS Mi3HaHHA GakTiB i 9ke i1 CniBBiOHOLWEHHS
3 06’ekTnBHOIO icTuHOo. M.C. Ctporosuy vy
CBOiX paHHiX poboTax, MPUCBAYEHUX Ll TeMi,
He nocniwas OTOTOXHIOBATU MaTepianbHy Ta
06’ekTUBHY iCTUHW: «OOHa crnpaBa — MOHATTH
iCTUHN, iHWa cnpaBa — NOHATTA OOCTOBIPHO-
CTi, 9Ky MW B Hih MaemMo, a BOHa B i O, H O
C H a (pospsagka — M.C. CtporoBuya) i mu ii
BUSIBJIIEMO, KOJIN € NMOFOAXKEHHSI MiXK HaLLMM
aymkamun i paktamMmm Qi3n4HOro Y1 MopasibHO-
ro nopsaky, ski myu 6axaemo nizHaTtu» [5, C.
96]. Xoua nisHiwe BiH Xe 3a3Ha4yaB: «MaTte-
piafibHOIO iICTUHOK B KPUMIHANIbHOMY NpoLe-
Ci Ha3MBAa€ETbCH MOBHA | TOYHA BIAMOBIOHICTb
00’EKTUBHIN OiNCHOCTI BUCHOBKIB CNiacTBa i
cynoy nNpo obCcTaBMHWM crpaBu, gka PO3Chiay-
E€TbCS Ta BUPILLIYETLCS, MNPO BUHYBATICTb 4K
HEBWHYBATICTb MNPUTATHYTUX 00 KPUMiHANbHOI
BiANoOBiganbHOCTI 0cib... MaTepianbHa icTu-
Ha — ue ob’ekTmBHa icTuHa» [4, c. 167]. Ha
Hally OYMKY, Y BBEOEHHI NOHATTA mMartepianb-
HOI ICTUHW, sIKe, MO CYTi, OTOTOXHIOBaNOCH 3
MOHATTAM OO’EKTUBHOI, HIAKOT HeoOXiaHOCTI
He Oyno. binbw TOro, HE3po3yminum 6yno
BXWBAHHSA TEPMIHY «MaTepianbHa». AoXe BU-
HMKaAE NUTaHHS, 9ka npupopa Uuiei martepii.
MoxHa npunycTuUTU, WO MPUXUIBHUKA LIET
iICTUHK Nig, «MaTepiasbHOK» PO3yMinn BiANO-
BiOHICTb MEeBHUMM OO’eKTUBHUM obcTaBMHAM
(maTepii miicHOCTI), TOOTO 3HOBY X BBaXanu
il iB@HTUYHOIO iICTUHI 00’ EKTUBHIN;

B) SIK BiAHOCHOI. Taka no3uuia nepesaxarna
B 70—90-x pp. XX cTopivys. Tak, aBTopu «Te-
opii nokasiB y pagsgHCbKOMY KpUMiHasIbHOMY
npougeci» Big3Havyanu, WO OO0CArHyTa B Kpu-
MiHanbHOMY MNPOLECi iCTUHA He MOXe xapak-
TepuadyBaTncs 9K iCTUHA abconoTHa B cuny ii
HEenoBHOTU, obMexeHocTi [7, ¢. 56].

3 noyatky 90-x pp. i 0O HaAwWOro 4acy B
HayKoBiN niTepaTypi BMUCNOBAIOBAINCS pPI3HI
nornaam Ha npobnemMartuky iCTUHU B KPUMI-
Ha/bHOMY MpPoLUEeCi. FK Woao NiaTpPUMKKM inen
CBOiX MonepenHukiB, 3okpema 30epeXXeHHs
Teopii 06’€EKTUBHOI iICTUHN SK MOHOMOJIbHO-
ro MeToOOoJfIoriYHOro Havyana B KpWUMiHasb-
HO-MpoLuecyasibHOMY O0OKa3yBaHHi, Tak i Woa0
MOX/IMBOI BIiAMOBM Bif, L€l KaTeropii B HayLi
KpUMiHanbHOro npouecy B3arani. [NpuxmnnbHu-
K1 BigMOBW BifO, KaTeropii «ictnHa» (nig, Koo,
no CyTi, PO3YMIETbCA Ta X 06’EKTMBHA iCTU-
Ha) Big3Ha4yalTb, WO UK iged Bnactuea Mno-
CTMOZEPHI3MY Yy Pinocodii, Aknin NporosocuBe
TE3NC HEeMOXIJIMBOCTI iCHYBaHHS IiCTUHU $K
Takoi [8, ¢. 21]. Ha aymky H. lNoaonbHOro,
BiAMOBA Bif, ICTUHW 9K YHIBEPCaSIbHOT LLIHHOCTI
obymoBneHa  TUM, WO NParHeHHs 0 iCTUHU
B paMkax KpUMiHaNbHOrO MNpoLEeCY He 3aBX-
an 3abesnedvyBano CrpaBXHE ii OOCATHEHHS
i yacTO NoBepTaNoCs 3/1I0M 9K OA9 OKPeMux
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nogen, Tak i ans cycninbctea B uiniomy. Mox-
Ha HaBiTb rOBOPUTK NPO Te, WO cama BMMOra
MOLIYKY iCTUHM MiAWTOBXyBasia OKpeMmx cnia-
41X, MPOKYPOPIB i CyaniB 00 aMOpabHUX Oi —
NPUMYLLYBaHHA HEBMHYBATUX NOOEN OO ca-
MOOOMOBM, BUKOPUCTAHHA METOAIB Pi3N4HO-
ro i NcmxiyHoro HacunbcTea [9, c. 49]. OgHak
TYT 3HOBY X MOTPIOHO 3ayBaxuTu, WO MOBa
ae npo iCTUHY B PO3YMiHHI Ti 9K 06’EKTUBHOI.

ICTOPUYHUIA EeKCKYPC B iCTOPIO PO3BUTKY
nornadiB Wwoao @GyHKUiOHaNIbHOI i CYTHICHOI
XapakTePUCTUKMN KaTeropii «ictTmHa» B Hay-
Ui KPpMMIiHaNbHOroO MpoLecy Oa€e MOXJIUBICTb
BUAOINNTUA OCHOBHI TeOpii, KOMMNJEKCHUI aHa-
Ni3 9kMx, Ha Hawy OYMKY, 0AaCTb MOXJIUBICTb
chopmMynoBaT BlacHe 6aYyeHHs iCTUHM B Cy-
YaCHOMY KpUMiHasibHOMY MPOLLECI.

Teopis 06’ekTnBHOI icTuHK. Ls Teopiqa, Ak
MW BXE BULLE Bia3HA4Yanu, 4OCUTb OAOBIUA Yac
BBaXkasiacsd €OMHO BIPHOO ¥ 3apa3 NpoaoB-
XYE 3ariMaTtu NaHiBHE CTaHOBULLE Y BIiTYU3-
HSHIM Hayui KpuMiHanbHOro npouecy. CBo€elo
MOSIBOIO Ta CTIMKMM iCHYBaHHSIM BOHa MOBWH-
Ha 3aBOs4yBaTW KNACWUYHIN KOHUENLi ICTUHW,
a TakKoX MapKCUCTCbKO-NEHIHCbKIN THOCEO-
norii i Teopii NiBHaHHA AOjianekTuyHoro marte-
pianiamy. Ha oymKy npuxmnbHUKIB LET Teopil,
nig 06’EKTUBHOIO ICTUHOK PO3YMIETLCSA Takui
3MICT 3HaHb, AKUI BipHO Bigobpaxae 06’ek-
TUBHY LIMCHICTb i HEe 3anexmuTb Big, cyb’ekTa
ni3HaHHA. BcTaHOBUTU 0O6G’EKTUBHY iCTUHY B
KPpUMiHaNbHOMY NpoLeci o3Ha4ae nisHaTu BCI
06CTaBMHU, AKi MalOTb OYTWM BCTAHOBJIEHHI B
KPpUMiHanbHOMY MPOBaAXEeHHI, Yy BiANOBIAHO-
CTi 3 TUM, 9K BOHU Maun MiCL,e B OINCHOCTI.

KputepiamMmn iCTUHHOCTI OTPUMAaHUX 3HaHb,
3rigHO 3 MapKCUCTCbKO-JIEHIHCLKOIO inoco-
dieto, € npakTuka y BUrnaai 4BOX OCHOBHUX
dopm: a) 6eanocepenHboi — y BUrNadi npo-
LiecyanbHUX AOii, CNPpAMOBaHUX Ha 30MpPaHHS,
rnepeBsipKy i OLUiHKY [A0Ka3iB, 3a O0NMOMOrol
KX BCTAHOBJ/IOETLCSA ICTUHHICTb BUCHOB-
KiB L040 0OCTaBUH KpWMiHANbHOI CripaBu;
0) onocepenkoBaHOi — y BUrnaai ysaraib-
HEHOI nonepeaHbOi MPakTUKK, BUPaXKEHOI B
MOJIOXXEHHAX HayK KPUMIiHaIbHOrO MNpOoLEecy,
KPUMiHanicTuku, B NnpopecinHoMy i 3arasibHo-
XUTTEBOMY OOCBIA].

OpHak, Ha Haw nornsa, us Teopis He 30B-
CiM BigNOBIOAE Hi OKPEMUM MOJIOXEHHAM YUH-
HOrO KPUMIHaNBLHOIO NPoLEeCcyasibHOro 3aKOHO-
OaBCTBa, Hi TUM MPONO3ULIAM, SIKi BUC/OBJIEHI
HayKOK KPMUMIHaNbHOro npouecy Woao BBe-
OEHHA HOBUX IHCTUTYTIB. Tak, K cnpaBegsiMeo
Big3Hayae [M1.A. JlyniHCcbka 3 UbOro MpuBOAY,
O4YEBUOHO, WO MPUHUMN NPEe3yMMLjii HEBUHY-
BaTOCTI Ta npaBuna, ki 3 HbOro BUMIMBAKOTb
(NpaBO 0OBMHYBAYEHOro Ha MOBYaHHS, NPAaBO
He cBigYMTU MpPoTu cebe abo O6NM3bKMX PO-
OudiB, iHWI BUMagKM 3BiNbHEHHSA OCi6 Big, gadi
rnokasaHb) MOXYTb CNYXUTU 00’EKTUBHOIO Ne-
PENOHOK AN BCTAHOBMEHHS 0OCTaBMH cnpa-

BW. BCTaHOBMIOO4YM NpaBO Ha IMYHITET CBiaKa,
3aKoHOJaBeLb SBHO BigaaB repesary OXOPOHi
LLIHHOCTEN, WO fexaTb B OCHOBI LbOr0 iMyHi-
TeTy (Npe3ymnuis HEBUHYBATOCTI, 36epeXeHHs
POOMHHMX CTOCYHKIB TOLLO), nepen BCTaHOB-
JIEHHAM iCTUHM Oyab-AkuMM 3acobamn. CyT-
TEBOK rapaHTield npaB 0OBMHYBAYEHOrO i B
TOW € 4Yac MNepeLuKono Ha LWsXy BCTAHOB-
JIEHHS ICTMHM TAKOX € i 3akpinieHe npasuno
npo Heponyctumi gokasm [10, c. 98]. OgHak
HaMOINbLL OYEBUMAHMM MNPOTUPIYYSM 3 Teopi-
€10 00’EKTUBHOI iCTUHW Yy BITYN3HAHOMY KpWU-
MiHanbHOMY Mpoueci € nepeabdadvyeHi YNHHUM
3aKOHOOABCTBOM IHCTUTYTM yrog (rnaea 35
KIK). Kpim TOro, npoHm3yto4n BCe KpUMiHasb-
He MpoBaXeHHs, usa npodbnema 0OYMOBIOE
iHLIY, OiNbll BaXMBY AMNEMY: CMiBBiOHOLLUEH-
HA NpMBaTHWX i NybniyHMX Hadan (iHTepecis
y4aCHMKIB NpoueCy OO0 3axXMCTy CBOIX Npas
3 OOHIEi CTOPOHM Ta OepXxaswu, CyCninbCcTBa
000 60POTLOU 3i 3NOYMHHICTIO 3 iHLLIOI).

HesBaxaloun Ha BKazaHi BuULLE NPOTUPIY-
4§, B HAYKOBIM i HaBYasbHIN niTepaTypi N HUHI
NPOOOBXYE OOMiIHyBaTU AyMKa WOAO0 Heob-
XiOHOCTi PO3YMIHHA 3 METOI [O0CSArHEHHs
06’ekTUBHOI icTUHW. 9K nuwe A.M. CTynikos:
«MabyTb, BaXKO pO3nydyaTUCs 3 MUHYIUM.
3Biacu — uinni Habip TUX 3arpo3s, Aki 3B’d3aHi
3 BiOMOBOIO Big MexaHiYHOro BUKOPWUCTAaHHS
dinocodpcbkoi kaTeropii «06’ekTMBHA iCTUHA»
B YMOBax 3marajbHOro KpuMmiHasbHOIro npo-
uecy» [11, c. 34]. Ha Haw >e nornaa, HeoO-
XiOHICTb neperngny iCHyK40i MeTo40N0rYHOT
6a3u, ii JONOBHEHHS HOBUMM igeamMn Haspina
BXe O0aBHO (O40CUTb MOBTOPIOBATU, K Nanyru,
3aBY€Hi Ha CTyOeHTCbKi nasi ¢pasu, gki He
BiAMNOBIAAOTb Hi YNHHOMY 3aKOHOOABCTBY, Hi
peanbHOMY CTaHy Chnpas Yy MPakTU4HIN Oisanb-
HOCTI).

OpHak noTpibHO 3ayBaxuTu, WO MU He
MaeMO HaMipy BIOKUMHYTU OOCATHEHHS Teopil
00’EKTUBHOI iCTUHW, MONOXEHHA AKOI MpPOoTSH-
roM OeCATMpiy OOCUTb AOKNaAHO OOCHIOXEHI
HayKOBUSMMW | nepesipeHi yacom. Mun nuwe
BBaXXaeEMO, LLIO B pe3y/ibTaTi eBOJIOLIOHYBaHHS
KPUMIHaNIbHOrO CyO04MHCTBA LS Teopis BTpa-
Tnna MOHOMOJSIbHE METOAOJSIoriYHe Hadano B
KpUMiHanbHOMY NpoLecyanbHOMY OOKa3yBaH-
Hi. AoXe 3maranbHa ¢opma KpUMIHaNbLHOro
CyOo4YMHCTBa 6arato B HOMY € HEeCYMICHOM 3
BMMOramMmu JOCArHeHHs 06’EKTUBHOT iCTUHN

Ons Toro, wo6 BMCNOBUTU BnacHe 6ayveH-
HSA BUPILLEHHS uiei npobnemun, JouinbHO 6yno
O PO3rNAHYTU iHLWI Teopii iCTUHM B KPUMIHasb-
HOMY TMPOBAdXEHHI, €Ki, MOX/IMBO, He TakK
YITKO BMpPaXeHi B 3aKOHOOABCTBI Ta 3aaekna-
pPOBaHi N OOCNIAXEHHI B HayLui, oaHaK sKi, Ha
Hally AYMKY, MOXYTb OyTM BM3HaAYeHi 9K Taki
M MOJIOXEHHS 9KMX MOXYTb OyTM BuMKOpuUCTa-
Hi Npy ¢GopMyBaHHI aBTOPCbLKOT NO3uuii Woao
NUTaHHY, ke aHani3yeTbCcs (WOAO0 METU Kpu-
MiHaNbHOIrO NPOLECYaslbHOro A0Ka3yBaHHS).
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®opmasnbHa (npouecyasibHa) Teopis iCTUHU
nepenbdavae, WO iCTUHOIO € OTPUMaHI 3HAHHS,
AKi BignoBigaioTb He 00’EKTUBHIN AINCHOCTI, a
neBHVM nNpasuiaMm, MOSIOXEHHAM, ICTUHHICTb
AKNX He BUKINKAE CYMHIBIB, NPE3OMYETLCS.
TakumMn npasBuiaMmu € MpUNUCKU BiOnMoBIOHMX
HOPMaTUBHUMX akTiB (Y KPWUMIHANbHIA npoue-
CyanbHill OignbHOCTI Le B nepLly 4Yepry Kpu-
MiHaNbHMI NpouecyanbHUN Ta KPUMIHANbHUN
3aKkOH). MOXNMBICTb i HEOOXiAHICTb BUAINEHHS
Ta aHanidy ¢dopmanbHOoi (NpouecyanbHoi) Te-
Opii iCTUHM Ma€e HaA3BMYAMHO BENMKE 3HAYEH-
HA, OCKIiJTIbKW:

— no-neplle, KpuMiHaNbHO-Npouecyanb-
Ha ¢opma, dopmManbHi MOMEHTU, SKi MOBUH-
Hi 6yTM AOOTPMMAaHi y KpUMiHaNbHOMY NpO-
BaO)KEHHI (Hanpuknag, nopsaaok po3rnany
cnpaBuM B Cydi, nogadi KacauinHOl ckapru
TOWO) i 30KkpemMa npu 34INCHEHHI [O0Ka3y-
BaHHSA (Hanpuknag, Npu BUPILLEHHI MUTaHHSA
o400 OonycTMMOCTI AokasiB, Oe nepLioyep-
roBOro 3HayeHHs HabyBalOTb AKpPa3 MUTAHHSA
dopmMu, a He BCTAHOBJIEHHS BIANOBIAHOCTI iX
3MICTYy AiCHOCTI) 3aBXxan 6ynn, € i NOBUHHI
3a/MWAaTUCh;

— No-apyre, NpaBoBa OLiHKa BCTAHOBMAEHOI
nopji cniBBiAHOCUTL AOji9HHA He 3 00’EeKTUB-
HOIO AINCHICTIO, @ 3 HOPMOIO KPUMIHANbHOIO
3aKOHYy. 3aKOH Xe BUCTynae B posii nocTtyna-
Ty, ICTUHHICTb 9KOro npestomyeTbcsa. OTXe,
Ma€e Micue BignoBigHICTb OOHOrO MOHATTA He
06’EKTUBHII AIMCHOCTI, a iHWOMY MOHATTIO.
Takmm 4mHOM, MpaBoBa Ksasidikauia BYU-
HEHOro AidHHS Hece 4iTKO BupaxeHuin ¢dop-
MaJibHUI XapakTep i BignoBigHO OO0 UJEl Teo-
pii NOBMHHA BK/IKOHATUCS B 3MICT iCTUHU, siKa
[OCAraeTbCs y KpMMiHaNIbHOMY NPOBaOKEHHI.
AkWwo Taka kBanidikalisi € HenpaBUIIbHOI, TO
iCTUHA HEe € BCTAHOBJIEHOIO.

BapTo Big3Ha4ynTK, WO OCTAHHIM 4YacoMm i B
YMHHOMY 3aKOHOAABCTBI, i B MNpoLecyanbHin
HayLi BCce BinbLue yBarn npuainsaeTscs perna-
MEHTYBAHHIO Ta OOCNIOXEHHIO MOIOXEHb, AKi
LLIJTKOM O4EBUOHO MOXYTb BBaXXATUCS 3MICTOM
dopmManbHOiI (NpouecyanbHOoi) Teopii iICTUHK
abo, iHWMMN cnoBamm, NokasyoTb popmarib-
HY npupoay iCTUHU Yy KPWUMIHaNbHOMY CyOO-
4YmHCTBI. Lle, 3o0kpema, HOPMK: 4YaCcTUHU 2 CT.
23 KIK (He MoxyTb 6yTn BM3HaHi AoKazamu
BiAOMOCTI, LLO MICTATbCS Y MOKa3aHHAX, pevax
i JOoKyMeHTax, 9ki He Oy npegmeTom 6e3no-
cepenHbOro AO0CHIOXEeHHA cyay, KpiM Bunag-
KiB, nepenbdavyeHnx uum Kogekcom); ctatti 90
KIMK (BCTaHOBNIOE nNpetoguvianibHe 3HAYEHHS
NEeBHUX PilleHb HaLIOHaNbLHOro cyny abo Mix-
HapoOHOiI CyaoBOi YCTAHOBW ONd cyny, SKUN
BMPILLYE MNUTAHHA MPO AOMYCTUMICTb OO0Ka-
3iB) Ta iH. LLLo X 0O HaykOBMX OOCNIOXEHb, TO
BapTO HaBecTu aymky l. TiTka, 9kuin Tex, Bu-
Oingi4m Taky Teopitd iCTUHWU, KOHCTATyeE, WO
Ui NpOTWU/IEXHi 3a CBOEID CYTHICTIO Migxogu
(Teopii 06’ekTMBHOI Ta GOPMaNbHOI ICTUHU —

yTO4YHEeHHA B.B.) noBOJi 4aCcTO 3HaxoaAaTb Op-
raHiyHe NOegHaHHS B MeXax 3akOHOOaBCTBa
OJHi€i mepXxaBu, 3ab6e3nevyyn Moro Makcu-
ManbHY e(EeKTUBHICTb Y AOCArHEeHHi nocTas-
NeHux 3aBaaHb [12, c. 144-154].

KoHBeHUiviHa Teopis iCTUHW. TIPUXNIBHUKN
uiei Teopii [13, ¢c. 8-9; 14, ¢c. 121-123] BBa-
XalTb ICTMHOIO MOJIOXEHHS, SIKe BU3HAETLCH
TakuM 3a NOroaXXeHHAM (KOHBEHLEID) CTOPIH
i 3HAMWIIO CBOE 3aKpinieHHa B KiHLEBOMY
NiACYMKOBOMY PiLLEHHI, SKMM 3akKiH4yeTbCS
KpuMiHanbHe npoBamkeHHa. CymoXeHHs, Bia-
MoBIAHO 00 Ui€i Teopii, € ICTUHHUM (HE ICTUH-
HMM) HE TOMY, L0 BOHO BignoBigae (He Bigno-
BiZla€) MINCHOCTI, a nule ToMy, WO cyb’ekTn
OOMOBWIINCb BBaXXaTn MOro iCTUHHUM. | TyT Mun
He moxemo norogmtuck 3 |. TiTkom, WO Taki
OOMOBJIEHOCTI CTOpPIH € cknagoBumun ¢op-
ManbHOT iICTUHW. 3 TiEl NPOCTOI NPUYNHK, L0
MopSAa0K iX OOCArHEHHS (a iHKOMWM M goknag-
HUIM TX 3MICT) HE pernamMeHTYeTbLCA N HE MOXe
pernameHTyBaTucsa 3akOHOM. TOMYy BBaXae-
MO, WO LIJIKOM MOXHa miaTpyumMmaTtin BKasaHux
BMLLE aBTOPIB LLLOAO OOLUINbLHOCTI Ta Heobxin-
HOCTiI BU3HAYEHHSA CaMOCTIMHOI, BigMIHHOI Bif,
Ha3BaHMX BULLLE TEOPIN — TEOPIii KOHBEHLNHOI
iICTUHN.

Mpuknagamun peanisauii Uiei Teopii y Bi-
TYNSHAHOMY KPUMiHANIbHOMY MPOLECI €: KPU-
MiHaNbHE NPOBAIXXEHHS Ha niacrasi yrog
(rnaBa 35 KI1K); 3BifIbHEHHS Big, KpPUMiHASb-
HOI BiANOBIOA/IbHOCTI Yy 3B’A3KY 3 NPUMUPEH-
HAM OOBMHYBa4eHOro 3 nmoTepniaMm (CT. CT.
285-289 KIIK, c1. 46 KK). HesBaxatwun Ha
HeOoCArHeHHss 00’EKTUBHOI iICTUHW, NPAaBOBI
Hacnigky Taknx pilleHb He BUKJINKAKOTb CYMHI-
BiB. B iX OCHOBI nexunTb JOOPOBINBHO yKnage-
Ha Mi>XX CTOpOHamMM OOBUHYBAYEHHS i 3aXUCTY
OOMOBJIEHICTb, fIKa € MPUWHATHO ON9 HUX
060X i KO0 BUPILLYETLCA KPMMiHaNbHO-MNpa-
BOBuUM cnip. lNMigcyMKoM € BUHECEHHS npaso-
CyOHOro pilleHHs B yMOBax eKOHOMii CTOpO-
HamK 3aco0biB, Yacy, KOLUTIB.

Bci Tpu BKazaHi BuLe Teopii iCTUHM B KpU-
MiHaNbHOMY MPOLECI MalTb MpPaBO Ha iCHY-
BaHHA. OgHak cnig 3ayBaXxuTu, WO XoaHa 3
HUX CaMOCTIMIHO He MOXe OXOMUTWU BCK KPWU-
MiHaNbHY NpouecyasnbHy OisNbHICTb. BCi BOHM
(i BCTAaHOBNEHHA PaKTUYHUX OOCTaBUH Y Bifl-
NOBIOHOCTI 3 AINCHICTIO, i BiANOBIAHICTbL HOP-
MaTMBHUM Mpunmcam, i OOroBipHi Havyana) y
TiN 4M HWIK Mipi 3afig9Hi B KPUMIHANBEHOMY
npoBagkXeHHi. ToOMy, BBaXXaemMo, npaBuilbHUM
Oyae posrnsggaTty NOAOXKEHHS NpPeacTaBIEHNX
BULLLE TEOPIN ICTUHMN B KPUMIiHAIbHOMY NpoLie-
Ci CKI1agoBMMM KOMMOHEHTAMMU E€EOMHOrO MNO-
HATTS «iCTMHa». Y TakoMy pasi icTuHa 3a pa-
XYHOK KOMIMOHEHTIB, §IKi BXOAATb A0 ii 3MICTY,
noegHyeatume B CO6Gi BNacTUBOCTI peasb-
HOCTI (3OaTHICTb B XO4i Ni3HAHHA HaKTUYHUX
ob6cTaBMH BigpoOpaxaTtn 00’eKTW Ni3HAHHA B
TOYHIM BiANOBIAHOCTI 3 AIMCHICTIO), Npouecy-
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anbHOCTI (3OaTHICTb cyb’ekTa Mi3HAHHA MOB-
HOLLIHHO Big0OpasuTn pel3ynbTaTh Ni3HaHHS B
nepenbayeHin 3aKoHOM npoLecyanbHin dop-
Mi Ta BCTAHOBUTM iX BIAMOBIOHICTb HOPMATUB-
HUM NpUNMcaM) Ta KOHBEHLIMHOCTI Ni3HAHHS
(3maTHiCTb BuMpiWyBaTM KPUMiHaIbHO-NpPaBo-
BUI CMip LWIAXOM OOMOBJIEHOCTEN).

O6¢carn noegHaHHA BKa3aHUX KOMIMOHEHTIB
iICTUHM MOXYTb BYTW PiI3HOMaHITHUMUK 3anex-
HO Big, TNy KPUMIHaNbHOIO npouecy, GopmMmun
Ta eTarny KpUMiHanbHOI NpougcyasnbHOI Oissib-
HOCTIi. BOHM MOXYTb 3HAXOAUTU CBIii MPOSB Y
Ti YM IHLWIM MiPi 9K B OKPEMUX MPOoLEeCcyanbHUX
nigx, Tak i 6yt NPUCYTHIMN NPOTArOM BCbOIro
nepeobiry KpUMiHanbHOro NPOBAAXKEHHS.

PaHiwe pocnigHWKM CYTHOCTI iCTUHU [o-
XOOMNN OYMKW, WO iCTUHa MiSHAETbCS, BCTa-
HOBJIIOETLCSH Y NPOLLECi NPOBaXXEHHS Y CrpaBi
[8, c. 116—117; 15, c. 60—69]. OgHak, BUXO-
OS4M 3 HaWoro PO3YMiHHA 3MICTY iCTUHW B
KPUMiHaNIbHOMY MPOLECi 9K MOEOHAHHSA KOM-
MOHEHTIB PI3HUX TeOopin (OKPeMi 3 SKUX He
MPOCTO Ni3HAKTbLCA, a A0CAralTbCs), a TakoX
noknageHoro Ha paepxaBy OOOB’A3Ky Aatu
rnpaBoBY OLLiHKY NoAji, ika Mana micue, Ta Bu-
pilUNTU  KPUMIHANbHO-MPAaBOBUIA CMIp WOoA0
uiei noaii, BBaXXaemo, WO Cig roBOPUTU HEe
MPO Ni3HaHHA iCTUHK, a Npo 1i GOopMyBaHHS.
LicHo, nig yac KprMiHaNbHOro NPOBaOXKEHHS
iICTUHa € pPe3y/ibTaToM MPOBELEHHA He AKOICbh
JOCNiAHULbKOT poB0OTU (TakKMM YMHOM Mi3Ha-
€TbCH HayKOBa iCTWHA), a AiSAbHOCTI cyay Ta
Y4YaCHUKIB KPUMIHA/IbHOMO CYOOYMHCTBA, SIKi
3HaxoOATbCA Ha PIBHUX MPOUECYaSIbHUX CTO-
poHax 3 NPOTUNEXHUMU DYHKUIAMKW, NpPaBo-
BMMW NO3MLIAMW, MOTUBaMW Ta UMK B MNO-
psaaKy, Y4iTKo pernameHTOBaHOMY 3aKOHOM i 3
BUKOPUCTaHHAM nepepbavyeHnx 1a He 3abo0-
POHEHNX 3aKOHOM NpaBoBuX 3acobiB. Npouec
GOopMyBaHHS iICTUHW 3OINCHIOETLCA HA KOXHO-
My eTani KpUMiHasbHOro npouecy, rnoYmHao-
YK 3 LOCYAOBOIro NPOBAKEHHS | 3aKiHYYETbCSH
B CYO0BOMY PO3rnsigi.

MigBogsun NigCymMoK po3rnsgy uboro nu-
TaHHS | HE MPEeTeHOYUYM Ha BUKIOYHY npa-
BUJIbHICTb MO3WULii, BBa)XXaEemMO, WO MOXHa
[aTy HaCTyrnHe BU3HAYEHHSI MOHATTS ICTUHMU
Yy KpUMiHaNbHOMY Cyao4uHCTBI. IcTnHa — uUe
chopmoBaHe nif yac KpUMiHanbHOro npoBa-
DKEHHS Yy nepenbayeHoOMy 3aKOHOM MopsiaKy
[OCTOBIipHE 3HaHHA NPO 0OCTaBMHMU, AKi Nig-
naraloTb A0Ka3yBaHHIO, WO Bigobpaxae Bka-
3aHi 06CTaBMHN B CBIAOMOCTI NIIOAEN Y TOYHIN
BiAMNOBIOHOCTI 3 AINCHICTIO Ta/ab0 3HAHHSA, gKe

BM3HAHO TakMM 3a MNOroAXXeHHAM (KOHBEH-
Liet) CTOpIH.
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