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NMPU3HAYEHHA NOKAPAHHA 3A HAABHOCTI OBCTABUH,
WO NOM’AKLWUYIOTb TA OBTAXYIOTb NMOKAPAHHY,
TA AESKI NPOBJIEMU BPAXYBAHHA CYAAIBCbKOIro PO3Cyany
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Po3rsanyTo poOneMHi MTUTaHHS PH MTPU3HAYECHH] TOKapaHHs 32 HAIBHOCTI OOCTaBHH, IO TIOM SIKIIYIOTh
Ta 00TSDKYIOTh ITOKapaHHsl. 3alpOIIOHOBAHO YAO0CKOHAICHHSI KpUMIHAJILHOTO 3aKOHO/IABCTBA YKpaiHU B 4acTH-
Hi, 10 CTOCYETHCS MOJNANBLIOT KOHKpETH3alil KpUMiHAIbHO-IIPABOBOTO 3HAYCHHSI 0OCTaBHH, 1O IOM SIKIIY-
I0Th Ta OOTSDKYIOTH ITOKapaHHs, Ta OOMEXEHH! CyIiBCHKOIO pO3CyAy NPpH IIPU3HAUYEHHI TOKapaHHSI.

Knwwuogi cnosa: obcmasunu, wo nom akKuiyloms ma 00msajiCcyloms NOKApanus, NPU3Ha4eHts. NOKapanHs,
CY00iBCLKULL PO3CYO.

PaCCMOTpCHI:I HpO6J'ICMHI:I€ BOIIPOCHI HA3HAYCHNA HAKA3aHWA MPU HAJIWMYUU CMATYAOINUX U OTATY1aroInX
HakKa3zaHue 00CTOSTEILCTBAX. C(bOpMyanOBaHLI KOHKPCETHBIC MPEAJIOKCHHNA IO YCOBCPUICHCTBOBAHUIO YTO-
JIOBHOI'O 3aKOHOAATCIbCTBA YKpaI/IHLI, Kacaromyuecs JajJbHEHIIen KOHKPETHU3allU YTOJIOBHO-IIPABOBOI'O 3HA-
YCHHUA CMATYAIOMMX U OTATYarOIIuX HaKa3aHue O6CTO5IT6JII>CTB, " OTpaHUYCHUA CYHeﬁCKOFO YCMOTPECHUA IIPU

Ha3HA4YCHUHU HaKa3aHUs.

Knwueswie cnoea: cyvAzuarowue u omsAazuarouwue Hakasanue 06cm0ﬂmeﬂbcm6a, HA3HAYeHUe HAKA3AHUAL,

cyoetickoe ycmompenue.

Tatarinova O.V. IMPOSITION OF PUNISHMENT IN PRESENCE OF MITIGATING CIRCUMSTAN-
CES OR AGGRAVATING CIRCUMSTANCES, AND SOME PROBLEMS OF JUDICIAL DIRECTION

Some problems of imposition of punishment in presence of mitigating circumstances or aggravating
circumstances are considered. The propositions for improvement of criminal legislation of Ukraine on further
concretization of criminal law mean of mitigating and aggravating circumstances and application of the judicial

discretion are introduced.

Key words: circumstances that mitigate or aggravate punishment, imposition of punishment, judicial

discretion.

MocTaHoBKa npob6nemu. IcTopis po3BUT-
KY KPUMIHaNbHOMO 3akOHOOaBCTBa CBIAYUTb,
O 3aKOHOAaBeLlb 0COONMBY yBary npuaingae
BOOCKOHANIEHHIO IHCTUTYTY MPU3HAYEHHS MNOo-
KapaHH$, O MOACHIOETLCA TUM, LLIO NOKapaH-
HA € OOHUM i3 MPOBIOHMX 3acobiB peani3auii
KPUMIHaNbHOT NONITUKN Aep>XXaBun Ta NOTY>KHUM
NpPaBOBMM IHCTPYMEHTOM Yy 60poTbLOiI 3i 310-
YMHHICTIO. Ha CbOrogHi MOXHa CTBepOXyBaTu
MPO iICHYBaHHS B HayLi KPUMiHa/IbHOro npasa
OBOX NPOTUNEXHWNX MOrNSA4iB HA KPUMIiHANbHY
noniTukKy aepxxaBw. lNepwmnii CTOCYETbCS He-
06XiOHOCTI NOCUNEHHS XOPCTOKOCTI NOKapaHb
3a CKOEHHS 3/1I04MHIB 9K OCHOBHOIO CTpPUMY-
I04Ooro gaktopa, ApYrnim — NOM’aKLLIEHHS MNo-
KapaHb Ta nibepanisauji KpMMiHaNbLHOI MNONi-
TUKN aep>kaBu. HesanexHo Big, NPUXMIbLHOCTI
[0 Oynb-9KOro i3 3a3HayeHux nornaais, 6es-
3anepeYyHo i ofHe — Bif, TOro, HacKifibku
npu3HayYeHe nokapaHHa Oyae cnpaBeaiMBuUM,
TOOTO BiAMNOBIAHMM XapakTepy i CTYMNeHto cyc-
MinbHOI Hebe3nekn BYMHEHOro 3M04nHY (CTy-
MeHs TSXKKOCTI BYMHEHOrO 3/104MHY) Ta 0CcOo0i
BUHHOIO, 3aNeXWUTb OOCATHEHHSA Linen noka-
paHHS, a oTXe, Noro ePeKTUBHICTb.

Y CBOW 4epry HeOOXigHOW CKI1agoBO
NMPU3Ha4YeHHa cnpaBenIMBOro MNoKapaHHa €
Moro iHgvBeigyanisauisi, OCHOBHMMUK 3acobamu
AKOI BUCTYMaloTb OOCTaBUHU, WO MOM’AKLLY-

I0Tb Ta OOTAXYIOTb NOKapaHHA. BianosigaHo 00
n. 3 4. 1 cT. 65 KK YKpaiHm Bumora BpaxyBaH-
HA 06CTaBWH, LLLO NOM’AKLUYIOTb Ta OOTSAXYIOTb
rnokapaHHs, € CKNaaoBOK OAHIET i3 3aranbHuX
3acaj, npu3HayeHHsa rokapaHHsa. Buokpem-
NEHHSA B KPMMiHANbHOMY 3akOHi OOCTaBWH,
WO MOM’SKLIYIOTb Ta OOTAXYIOTb NMOKapPaHHS,
K CaMOCTINHOIro KpuTepito iHaMBIoyanisauil
nokapaHHg, Mnopsf i3 ypaxyBaHHSM CTyneHs
TSKKOCTi BYMHEHOro 3/104MHY Ta 0COOWN BUH-
HOro, He3BaXal4n Ha Te, WO BOHW TIEID 4K
iHLLIOK MIpOK XapakTepuayloTb CTYMiHb THAX-
KOCTi BYMHEHOro 3n04MHy Ta (abo) ocoby
BMHHOr0, 3yMOBJIEHO HEOOXiOHICTIO BM3Ha4a-
TW CNPSIMOBAHICTb KapanbHOro BAAuMBY Yy OiK
NOro 3HMXEHHS ab0o MiaBULLLEHHS.

dvnema iHouvBigyanisauii nokapaHHa 3a
CKOEHHS 3/104MHIB Oyna N 3aMLLIAETbLCA aKTy-
anbHOO SK A9 3aKOHOAABUS, Tak i Ans OOK-
TPUHU KPUMIHANBHOrO Mnpasa. TOMY LiKOM
NPMPOAHO, WO AOCHIAKEHHIO OOCTaBUH, LO
NOM’AKLIYIOTb Ta OOTAXYIOTb MOKapaHHS, ix
poni B iHOVBIAyanisauji nokapaHHs npuains-
Jlocs OocuTh Bbarato yBarv B HOPUOMYHIN Ni-
Tepartypi.

AKTyanbHIiCTb HAayKOBOIro OO0CHIOXKEeHHS
npoo6nem npusHavyeHHsi NoKapaHHsA 3a HasB-
HOCTIi 0OCTaBMH, WO NOM’AKLIYIOTL Ta (abo)
OOTSXYIOTb MOKapaHHS, BM3HAYAETbCA TaKOX
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i noTpebamn cymoBOi NMPaKTUKK, Y SAKiN Crno-
CTepiraloTbCa Pi3Hi Miaxoam Woao BpaxyBaH-
HA UMx obcTaBuH. NpunaHadaym nokapaHHsa
3a iX Has{BHOCTI, Cyau iHKOMN OOMEXYIOTbCH
Yy BUMPOKY BKa3iBKOK Ha Te, WO MNpu npuaHa-
YeHHi nokapaHHea 6ynu BpaxoBaHi BCi 0bcTa-
BMHWN BYEHOroO 3/104MHY Oe3 ix getanisauii ta
BMJIMBY KOXHOiI OOCTaBMHK Ha Mipy rnokapaH-
HA. YacTo cyam abo B3arasni He BPaxoBYIOTb
ob6cTaBumHU, ki B KK YkpaiHm BU3HaHI Takumu,
WO NOM’aKLYIOTb ab0 O6TSAXYOTb MOKapaHHS
(cT. 66, c1. 67 KK YkpaiHu), abo BMU3HaOTb
TakuMm, Lo NMOM’AKLLIYIOTb NOoKapaHHs, obcTa-
BUHU, He nepepnbdayeHi 4. 1 cT. 66 KK Ykpainu,
0e3 X0oaHOI MOTKMBAL,ji Takoro pileHHs, abo
HaBiTb BM3HAIOTb TakKMMU, LLIO OOTAXYIOTb MO-
KapaHH$, 06CcTaBnHK, He nepenbdayeHi Y. 1 cT.
67 KK YkpaiHu, He3Baxkatouum Ha Te, Lo Biano-
BiOHWI Nepenik € BUYEPMNHUM.

CTyniHb poO3po6NEHOCTi npoonemm.
MutaHHa, noB’d3aHi 3 oOCTaBMHaAMK, LWO
MOM’AKLLYIOTb Ta OOTAXYIOTb NMOKapaHHS, O0-
CUTb 3MICTOBHO pO3rngnann B Hayui KpuUMi-
HaJIbHOrO npaBa, $K MPaBuUIO, B KOHTEKCTI
po6iT, 06’EKTOM SAKMX € MNPU3HAYEHHS MOKa-
paHHe. 3okpema, NaeTbCs NPO HayKOoBi Npaui
A.A. ApamoBa, M.l. baxaHoBa, I'.C. NaBepoBa,
I.M. lanbnepina, H.M. Oynap, O.C. OaabkiHa,
B.l. 3ybkosoi, I.I. Kapneus, K0.0. Kpacikosa,
I.A. Kpurepa, J1.J1. Kpyrnikosa, B.l. Kypnana-
cbkoro, T.B. HenomHawoi, B.B. lNMonTtaBeup,
0.B. CaseHkoBa, 3.M. CanixoBa, T.B. Caxa-
pyk, O.. Conosiosa Ta iHwunx. Cepen pobiT,
aKi 6eanocepenHbo NPUCBAYEHi 0b6CcTaBMHaM,
WO NOM’AKLUYIOTb Ta OOTAXYIOTh MOKapaHHS,
Hanbinbw 3Havwywmmn € npaui C.I'. Apanigi,
I'.K. BypaHoBa, A.10. Bacunbesoi, C.C. Nacki-
Ha, C.I. JoHeup, A.T. IBaHOBOI, T.l. IBaHIOK,
M.I. Kayan, C.I1. Kosnosa, B.Jl. KonieBa,
O.A. Mauynbcbkoi, 0.0. MacHikoBa, C.I1. MNu-
nuneHko, C.B. CaxHiok, T1.I. Cepkosa,
M.I". Ywakosoi, JI1.M. ®epopak, |.M. denop-
yyk, .. Heuena Ta iHWNX.

Ak 6a4mMmo, y Hayui KpuMmiHanbHOro npa-
Ba MWUTAHHSA BpaxyBaHHS MOM’GKLIYHOUYMX Ta
0B6TAXYIOYMX MOKapaHHA 0O6CTaBUH MpPU Oro
MPU3HAYeHHi HaNexmTb 40 Yncna akTUBHO O0-
cnipxyBaHux. OgHak ootenep He BMpobneHa
yiTKa NO3uLisi CTOCOBHO MUTAHHSA: NPaBOM 4K
060OB’A3KOM O/ Cydy € BpaxyBaHHs obcTa-
BMH, LLIO MOM’AKLWIYIOTb Ta OOTAXYIOTb MoKa-
paHHs, Ta 9KUMU KPUTEPIIMU OLIHKN BULLLE-
3a3HavyeHnx O0O6CTaBMH MOBMHEH KepyBaTUCH
CyA, BM3Havalo4dm Mipy iX BNAMBY Ha BUAO Ta
pO3Mip nokapaHH4. BupillanbHy pofib 3 TOY-
Kn 30py 4mHHOro KK YkpaiHu B pO3B’a3aHHI
UMX NMTaHb Bigirpae cyaaiBCbkMin po3cya.
3 ogHoro 00Ky, BpaxyBaHHs 0OOCTaBWH, LLO
MOM’AKLLYIOTb Ta OOTSKYIOTb NOKapPaHHSA, Po3-
LINPIOE MeXi CyaaiBCbKOro po3cyay npuv npu-
3Ha4YyeHi NnokapaHH4g (Ha niacTasi 4. 2 cT. 66 KK
YKpaiHu cyn Mae npaBoO BU3HATU TakUMW, LLO

NOM’SKLLYIOTb MOKapaHHS, i iHWi 0O6CTaBUHM,
SIKi He 3a3Ha4yeHi B YaCTMHI NepLin ujiei cTart-
Ti, Ta Ha nmigcTasi 4. 2 ¢T. 67 KK YkpaiHu cyn
3a/IeXXHO Bif, XapakTepy BYMHEHOrO 3/104MHY
Mae npaBO He BW3HATM NMeBHi 0OCTaBUHU 00O-
TAXKYIOYMMW, HABIBLUM MOTUBM CBOMO PilLEHHS
y BUPOKY). 3 iHWOoro 60Ky BOHO 06MeXxye cya-
OIBCbKMI po3cyn Yy 3B’A3KYy 3 TUM, WO 3rigHo
3 4. 1 cT. 65 KK YkpaiHn cyn, npusHadarouu
nokapaHHs, He Mae npaBa, a 3000B’A3aHMUIA
BpaxoByBaTM 0OCTaBUHU, LLO NOM’AKLLYIOTb Ta
0b6TAXYIOTb MOKapaHHs, Ta He BrpaBsi MO-iH-
LLOMY, HiX Lie 3a3Ha4eHO B CT. 66 Ta cT. 67 KK
YKpaiHn, BM3HAYUTK BMMB MNEBHOI 0OCTaBU-
HM Ha 0OpaHHA KOHKPETHOI Mipn nokKapaHHSs
BUHHOMY, TOOTO BM3HAYUTU MOM’AKLLIYOHOO
06CTaBMHY, sIKy 3aKOHOAaBeLpb BigHIiC A0 06-
TAXYI040i, ab0 HaBnaku.

MeTol0 CcTaTTi € BMPILIEHHSA NPOBAEeMHUX
NMTaHb MPU3HAYEHHS MOKapaHHS 3a HasiBHO-
CTi 06CTaBUH, WO MNOM’AKLIYIOTb Ta OOTAXY-
I0Tb MOKapaHHS, Ta BUCYHEHHS Ha Lili OCHOBI
npono3uuin Wwoao BAOCKOHANEHHS YMHHOMO
KK YkpaiHu 3 orngay Ha MOXAMBICTb nogalb-
LWOi KOHKpeTu3aLii KpUMiHanbHO- MNpPaBOBO-
ro 3Ha4eHHa OOCTaBMH, L0 MOM’AKLUYIOTb Ta
0OTAXYIOTb NOKapaHHs, i 0OMeXeHHs cyaaiB-
CbKOro po3cyay Npuv NPU3HAYEHHI MOKapaHHS.

Buknap ocHoBHOro martepiany. OcCHOB-
HOO Npob6nemMoio O0B6CTaBMH, WO MOM AKLLY-
I0Tb Ta OOTSAXYOTb MOKapaHHd, € Te, Lo B
KK YkpaiHn KpuMiHanbHO-NpPaBOBE 3HAYEHHS
umMx 06CTaBMH He KOHKpPeTu3oBaHe. Y HbOMY
BKa3aHO NuMLLE iX 3arajibHUI BMAMB, BUXOOAYUN
3i 3MICTy 3akpinaeHnux TepMiHiB, Ha NMpu3Ha-
YeHHs1 NoKapaHHsa. BpaxyBaHHS 0OCTaBWH, LLO
NOM’AKLLYIOTb MOKapaHHA, Haga€e cyaoy MOX-
JINBOCTI: MPU3HaA4YnUTN OCHOBHe abo (Ta) Oo-
[aTKOBe NnokapaHHs 6/mxye 00 HMXKHbOI MeXi
BiANOBIAHOI caHKLii abo B MiHiMaNbHUX MeXax
CaHKLUji; NPU3Ha4YNTM MEHL! CYBOPWUI BUA OC-
HOBHOIO NOKapaHHs 3 Yncna anbTepHaTUBHUX
rnokapaHb, BKa3aHWX y BigMNOBiAHIN CaHKLIi; He
npu3HayaTy [oaaTtkoBe MoKapaHHs, nepen-
OayeHe B caHKUji 9K anbTepHaTMBHE; 3a Ha-
SABHOCTI KiJlbKOX 0OCTaBUH, SKi iCTOTHO 3HWXY-
IOTb CTYMiHb TAXKOCTI BYMHEHOrO 3/104MHY, 3
ypaxyBaHHsIM 0COOU BUHHOIrO, BMOTVBYBaBLLN
CBOE pilLIeHHs 3aCTOCYBaTKN NOMOXEHHS CT. 69
KK YkpaiHn; 3a HagBHOCTI 06CTaBuH, nepen-
6aveHmx nn. 1 1a 2 4. 1 cT. 66 KK YkpaiHu, Bia-
CYTHOCTI 06CTaBMH, O OOTAXYIOTb NOKapaH-
HS, Ta MPU BU3HAHHI MiACYOHUM CBOEI BUHM
3acTocyBaTu NonoxeHHs cT. 69-1 KK Ykpa-
iHn. BpaxyBaHHs 0OCTaBMH, WO OOTAXYIOTb
nokapaHH4, Hagae cyaoy MOXJIMBOCTI: NPU3Ha-
4YMUTM OCHOBHE abo (Ta) ooaaTKOBE MoKapaHHA
onvx4ye 00 BEPXHbOI MeXi BianoBigHOI CaHK-
Lii a00 B MakCUMasbHUX MeXax CaHKLii; npu-
3HA4YNTM OiNbLU CYBOPWUI BWA, OCHOBHOIO MO-
KapaHHg 3 YMcna anbTepHaTUBHUX MOKapaHb,
yKazaHux y BiOMNOBIOHIN CaHKLUji; NPU3HaYnNTU
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[00aTKOBI MokapaHHeA, nepenbdayeHi B CaHK-
Ui 9K dakynbTaTUBHI; BUKIIOYAE MOXIMBICTb
3a X HasiBHOCTI 3aCTOCyBaTW MOJSIOXEHHSA CT.
69-1 KK Ykpainu.

3asHadyeHe gae 3MOry KoHcTaTyBaTu, LO
KOHKpeTu3auigd KpUMiHasibHO-NPaBOBOro 3Ha-
yeHHs O0OCTaBMH, WO MNOM’AKLLIYIOTb MOKa-
paHHs, 3HaxoamMTb Ge3nocepenHe BUPAKEH-
HA nuwe B cT. 69 Ta cT. 69-1 KK YkpaiHun.
KoHkpeTunsauia KpMiHanbHO-NPaBOBOro 3Ha-
YeHHs1 0OCTaBUH, L0 OOTAXYIOTb MNOKapaHHS,
onocepenkoBaHO MICTUTbCA Xiba WO B CT.
69-1 KK YkpaiHn. Cnig TakoxX 3a3Ha4dmTu, Lo
B KK YkpaiHu MIiCTUTbCA KOHKpeTu3auia He
BCiX MOM’AKLUYIOHYMX MOKapaHHA OOCTaBWH, a
nmuwe Tux, aki nependadveHi nn. 1 1a 2 4. 1
CT. 66 KK YkpaiHu (3’dBNeHHS i3 3i3HAHHSAM,
wmMpe KaarTd, akTUBHE CMPUSHHA PO3KPUTTIO
3N04MHY, O0OPOBINbHE BIALWIKOAYBAHHA 3aB-
JaHoro 36uTKy, YCYHEHHS 3arnomisHOi LWKoamn)
npwn 3acTtocyBaHHi cT. 69-1 KK YkpaiHu Ta Tux,
BNACTUBICTIO 9KMX CyO BWU3HAE ICTOTHE 3HU-
XXEHHS CTYNEHS TSXKOCTI BUNHEHOIO 3/104MHY
npu 3actocyBaHHi cT. 69 KK YkpaiHn. Bnnne
iHLUMX NOM’SKLLIYIOYMX 0OCTaBMHN Ha NpU3Ha-
YeHHs nokapaHHsa B YnHHOMY KK 3anunwaetb-
CA HeBU3Ha4YeHUM. OUCKYCIHUM € MUTaHH4,
4yuM MOTPIOHO, | AKLIO TaK, TO AKUM YUHOM KOH-
KpeTmnayBaTn B 3aKOHi KpuMiHanbHe-rnpaBoBe
3Ha4YeHHs O0OCTaBWH, LIO OOTAXYOTb MOKa-
paHHs.

AHanis matepianiB CyLooOBOi MPakTUKU Tak
caMo CBiA4YMTb NPO HEOOXIAHICTb BUPOOIEHHS
Mo3uL,ii CTOCOBHO NPU3HAYEHHS NOKapaHHS 3a
HasiBHOCTI Y KPMMiHaNbHOMY MPOBAaIXEHHI §K
MOM’AKLLYOYMNX, TaK i 0OTAXYOUMX MoKapaH-
HA 06cCTaBuH. pu po3rnaai KPUMiHaIbHOrO
NPOBaXEHHA HEe PIAKO BUHMKAOTb CUTyalli,
KONW cyad, BCTAHOBIIOE [Aekinbka 00CTaBUH,
WO NOM’AKLIYIOTb Ta OOTAXYIOTb MOKapaHHS.
AxknMn  nokasHMKamu, KifIbKICHUMM 41 AKiC-
HUMW, BapTO KepyBaTUCs B Takin cuTyau,ji?
Y qakomy BuNagkKy cnig BM3HaATU NPIiOpUTET-
HICTb OHUX YN HLIKX, a B 9KOMY IX BPIBHOBA-
XEHICTb? AKMM YMHOM BCTaAHOBMAOETLCSA Mipa
BM/IMBY NEeBHOI 0OCTaBUHM Ha BUA, Ta PO3MIp
rnokapaHHA?

Ona BUPIWLEHHA UMX Ta iHWMX HE MeHL
ONCKYCIMIHMX NMMTaHb Ha CbOrOAHI Ha MepLunn
njaH BUXOOUTb HEOOXiAHICTb MoganbLLUOi KOH-
KpeTunsauji 06CTaBMH, WO MNOM’AKLIYIOTb MO-
KapaHHs, KOHKpeTusauii obcTaBuH, WO 00-
TAXYIOTb MOKapaHHA, BM3HAYEHHS X BMANBY
Ha Mipy nokapaHHs Ta BUPOOIEHHS KpUTEPIiB
NPU3Ha4YeHHa NnokapaHHs 3a HasBHOCTI y Kpu-
MiHaNbHOMY MPOBAXKEHHI SK NMOM’AKLIYOYUX,
Tak i 00TSAXYIUMX NOKapaHHA 0OCTaBMH TOLLO.

Y opuanyHii nitepartypi cnig KOHcTaTty-
BaTW HasBHICTb PIBHMX NigxoAiB WOAO0 He-
0bOXigHOCTI  3akOHOOABYOi  KOHKpeTu3auji
KPUMiHaNbHO-NMPaBOBOro 3HayeHHA obcTa-
BMH, WO MNOM’AKLIYIOTb Ta OOTAXYIOTb MNO-

kKapaHHsA. [MpubidyHMKK igei  KoHKpeTuaauii
BBaXatoTb, WO ¢dopmaniaoBaHa 3akoHOOA-
BYa OLjiHKa MPaBOBOro 3HA4YeHHs1 0OCTaBUH
OinblU NMPUNHATHA, HiX OLUiHKAa UMx obcTaBuH
KOXHWUM Cyafelo Ha niactasi CBOEI npaso-
CBiOOMOCTI, OCKiflbkK/ TifIbKM KOHKpPEeTM3auis
NpaBoOBOro 3Ha4eHHs 0OCTaBMH, WO MOM K-
LWYTb Ta OOTAXYIOTb MOKApPaHHS, Y 3aKOHi
MOXe 3abe3nedynTu iX yHidpikoBaHe Ta Hecy-
nepe4ynmee BpaxyBaHHA B PI3HUX CUTyaLlisax
[1, c. 5-6]. CynpoTmBHMKM Lj€Ei inei BBa-
XalTb, WO ii CNpuUiHATTA npu3Beno 6 0o
YCKNaAHEeHHs AianbHOCTI cyay, BHecno 6 vy
LU0 AOignbHICTb WKiAAMBI  ona npaBocynas
enemMmeHTn dopmaniamy [2, c. 119-120].

MpunbiyHNKM Hanpamy KOHKpeTu3auji 06-
CTaBMH, WO MOM’AKLIYIOTb Ta 0OTAXYIOTb MO-
Hanpuknag, A.T. IBaHOBa 3anponoHyBana
BHecTn 3MiHM go KK, OonoBHMBLUM CTaTTIO
Npo 3arasibHi 3acagn NPU3HAYEeHHS NOKapaH-
HS1 MOJIOXEHHSAM, 3rigHO 3 SKMM 3a HasiBHOCTI
y crnpaBi 06CTaBuH, WO NOM’AKLIYIOTb Bifmno-
BiJaNbHICTb, Cyd, NpU3Ha4Ya€e B MexXax CaHKLji
ctatti Ocobnmeoi yactnHm KK 6inbl M’ske
nokapaHHsa, a 3a HasfBHOCTIi OOCTaBWH, LLIO
OOTAXYIOTb BiAMOBIAANBHICTb, — OiNblLL TAXKE
[3, c. 21]. H.M. [dynap BkasyBana, L0 npm
BCTAHOBJIEHHI O0OTAXYO4YMX 0OCTaBUH BUMHHO-
My He Moxe OyTW NpPU3HAYEeHO MOKapaHHS,
piBHE MiHiManbHOMY abo 6nM3bke A0 HbO-
ro, 3 yucna nependavyeHux CaHkKLjel cTaTTi
Oco6nmBoi yactuHmn KK, a npu BCTaHOBMEHHI
NOM’AKLLIYIOYMX 0O6CTaBUH — PiBHE MakKCcuUMasb-
HoMy abo 613bke 00 HbOro, 3 Yncna nepes-
6ayeHunx caHkuieto ctarti OcobMBOT YHaCTUHU
KK [4, c. 8]. T.B. Caxapyk nuLie npo Te, Lo B
IOPUANYHIN NiTepaTypi BUCyBanacsa aymka rnpo
DOUNbHICTb NOKNaAeHHS Ha cyanio o60B’A3Ky
3a3HavyaTun y BUPOKY, SKe nokapaHHS NOBUHHE
OyTM NpM3Ha4YeHO BUHHOMY, HEe BPaXOBYHOUU
neBHi 06CTaBMHU, WO NOM’AKLUYIOTb Ta 00TH-
XYIOTb NOKapPaHHs, a noTiM — i3 ypaxyBaHHSM
umx obctaBuH [5, ¢. 180].

BucnosnioBanachb iges 3akpinutn B KpuU-
MiHaNbHOMY 3aKOHi ¢opmani3oBaHi Kpute-
pii BNAMBY neBHMX OOCTaBWH, WO MNOM’SIK-
WYIOTb Ta OOTAXYIOTb MOKapaHHs, Ha BUA i
CTPOK (po3Mip) nokapaHHsa. Tak, Hanpuknag,
J1.J1. KpyrnikoB po3po6mB KOHLENLLIO, 32 AKOIO
cepen ycix 06CTaBuH, WO NOM’SKLLIYIOTb MOoKa-
paHHS, BiH BMOKPEMMB «FOJIOBHi (0COOMMBI)»
NOM’SIKLIYIOYI 06CTaBUHU, | BUSHAYMB MIpy iX
BUMMBY BIAHOCHO MaKCUMYMY CaHKLji HOp-
MW KPUMIHANBLHOIO 3aKOHY, sika BCTaAHOBIIOE
BiNOBiIOANbHICTb 3@ BYMHEHUN OCOOOI0 3510-
YMH. 9K 3a3Hayae aBTOp, Yy Bunagkax rnone-
peoXeHHs BUHHUM LWKIigAMBUX HACiOKiB CKO-
€HOr0 HWM 3JI04MHY, 3’SBJIEHHS i3 3i3HAHHAM
Ta aKTUBHOIMO CMPUSIHHA PO3KPUTTIO 3/1I04MHY
npu3HavyeHe MnokapaHHA Moxe OyTu He Binb-
e TPbOX YEeTBEPTUX MaAKCUMASIbHOrO CTPOKY
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(po3Mipy) caHKLUiT HOPMU KPUMIHANIbHOro 3a-
KOHY, fiIka BCTAHOBJIIOE BiAMOBIOANbHICTL 3a
BYMHEHNI 0COOOI0 3/104MH [6, ¢. 140-141].
C.I". Apanigi Takox nopsg, is noM’ aKLYHUMM
obcTaBMHaMM, §Ki MalOTb 3arajbHUI Xapak-
Tep Ta BPaxOBYKTbCH NpW iHAMBIOyani3auil,
BUAINAB «0COOMBI» NOM’AKLLYIOYi 0OCTaBUHW,
3a HasiBHOCTI §IKMX 3aKoHOOaBeLb MOBUHEH
MoB’A3yBaTK 3MiHY MeX BMOOPY MNoKapaHHS
[7, c. 151].

C.M. MunmneHko, ypaxoBylouW BB Ha
rnokapaHHs, knacudikysana 06CTaBUHU, SKi
0OTAXYIOTb MOKapaHHS, Ha 3BMYaKHi Ta «0CO-
01MBO» 0OTAXYIOYi, Ta BU3HA4YMAa Mipy BNAu-
BY OCTaHHIX 3afieXxHo Bif, BMay «0COONNBO»
0b6TaXYyO4UMX 06CTaBMH abo BiAHOCHO MaKCU-
MaibHOro CTPOKY (PO3Mipy) HaMbiNbLl TSX-
KOro BuAOy nokKapaHHs, nependavyeHoro 3a
CKOEHHS 3/104MHY, ab0 BiAHOCHO CTPOKY (P0O3-
Mipy), SIKMIA BCTAHOBMEHUI LWASXOM CKNafaH-
HS MiHIManbHOro CTPOKy (pPO3Mipy) HanbinbLu
TSKKOrO BUAY MOKapaHHA Ta OAHIEl TPeTboi
(abo opgHiei yeTBepTOi, abO MONOBUHU — Ta-
KOX 3anexHo Big, BMAy «0COONMBO» OOTAXY-
I04MX 0OCTaBWH) BiA, Pi3HULI MakKCUManbHOrO
i MiHiManbHOro CTPOKIB (PO3MipiB) HaMbinbLL
TSXKKOro BuAy MoKapaHHs, nependadvyeHoro
3a CKOEHHS 3/104MHY. BOHa TakoX BM3Hauymna
Mipy BMMBY «0COBGNMBO» 0OTSXYyOUMX obCcTa-
BVH Ha NOKapaHHA He nvLle Bif 9KiCHOro, ane
M BiO KiNIbKICHOrO KpUTEPIlO, LINSAXOM BCTa-
HOBJIEHHSI MiHIMaNIbHOrO CTPOKY (pO3Mipy)
nokapaHHsa 3a HasiBHOCTI ABOX «0COOMBO»
0BTSXKYIOUMX OOCTaBMH Ta 3a HAsABHOCTI TPbOX
i Oinblle «0cobNMBO» OOTSXYHOUYMX OOCTaBUH
[8, c. 14-16].

Cepen HaykoBuMX poOBIT, y GKUX pPO3rns-
nanuca ¢opmarnisoBaHi KpUTepii BU3HAYEH-
HS MOKapaHHs 3a HagBHOCTI K MOM’SKLUYO-
4yux, Tak i 06TAXYyYMX 0OCTaBUH, HaAMBINbLL
ackpaBuMu € pocnigpkeHHsa M.l. KayvaH Ta
T.B. HenomHawoi. Ha agymky M.l. KayaH, 3a
HasgBHOCTI OQHOYACHO 9K MOM’AKLUYIOYMX, TakK
i 06TAXYOUMX OOCTaBUH MOKaApPaHHA HE MOXe
nepeBuLLYBaTK TPbOX YBEPTEN MaKCUManb-
HOrO CTPOKY (pO3Mipy) Hanbinbll TAXKOrO
BUAY MNOKapaHHea, nependavyeHoro CaHKLu,i-
eto ctatrti Ocobnmeoi yactuHm KK; 3a HasaB-
HOCTi 06TaXYylO4UMX 06CTaBMH i xo4a 6 omHiel
BUKJTIOYHOI MOM’AKLUYO4Oi O0B6CTaBUHM MNOKa-
paHHa He MOXe nepeBuLLyBaTu OBOX TPETUH
MakCUManbHOro CTPOKY (pO3Mipy) HanbinbLu
TSKKOrO  BuAy MokapaHHsg, nepenbayeHo-
ro cadkuieto ctatti Ocobnuoi YactTuHu KK
[9, c. 11-12]. T.B. HenomHsAwa BkasyBana,
L0 32 HasgBHOCTI MOM’SAKLUYKOUYMX Ta BIACYTHO-
CTi 06TAXYIOYMX 0OCTAaBUH Ma€e NpU3Ha4yaTUCh
HaMbINbLLI M’AKe MnokapaHHa Mpu anbTepHa-
TUBHIM CaHKLii, MakCcrumManbHa Mexa nokapaH-
HA y BUrNaai no36aBfeHHa BONi He MOXe ne-
peBuvLLyBaT OOHIET TPETUHU MiHIMaNbHOIro
CTPOKY LIbOrO NMOKapaHH4, rnependayeHoro 3a

CKOEHHS 3/104MHY; 3a HassBHOCTI OOTAXYIOUMX
Ta BiACYTHOCTI NMOM’SKLUYIOYMX OOCTaBUH MO-
BUHHE Mpu3HavYaTUCb HaMbinbLl CyBOpe Mo-
KapaHHA Nnpu anbTepHaTUBHIN CaHKLii, CTPOK
noKapaHHg y BUAj N036aBfieHHs BOJi HE MOXe
OyTN MEHLWMM TPbOX YBEPTE MakCUMasibHO-
ro CTPOKY LbOro rnokapaHHsl, nepeabavyeHoro
3a CKOEHHS 3/104MHY; 3a HasiBHOCTI sIK MOM’siK-
LUYIOYMX, TaK i 0OTAXYOUYMX NoKapaHHa obcTa-
BVMH PO3MIip NokapaHHsi MOBMHEH BiAnoBigaTn
«CcepenHbOMY NoKapaHH» A5 CaHKLUii CTaTTi
Oco6nueoi yactmnHm KK [10, c. 12].

Cepepn, ykpaiHCbKMX nNpaBHUKIB dopmani-
30BaHi KpuUTepii BpaxyBaHHA 0OOCTaBWH, LIO
NMOM’AKILUYIOTb Ta OOTSAXYIOTb MOKapaHHS,
oynun pgetanbHO BMBYeHi T.B. Caxapyk. YyeHa
3ayBaxyBasna: abCo/IlOTHO O4YEBUAHO, WO B
Cy4aCHMX yMOBax BM3HA4YUTU PO3MIP BMIMBY
KOXHOi 0OCTaBMHU, WO NOM’AKLIYE Ta 0OTH-
XXYE MOKapaHHA, € HEMOXJMBUM. Takmm 4um-
HOM, 3a HasiIBHOCTI 9K MOM’SKLUYKYMX, TaK i
OBTAXYIOUMX NOKapaHHs 00CTaBUH HE MOXHA
BCTAHOBUTU KOHKPETHUW PO3Mip MOCUIIEHHS
ab0 3MeHLIeHHs nokapaHHsa. 3 iHWoro 60Ky,
KOS HasiBHI nuvwe nom’sakiiyodi, abo nuwe
0b6TaXYylo4i 06CTaBMHN, MOXe OyTM BCTaHOB-
NEHUIn pPO3Mip 3MeHLWeHHa abo 36inblieH-
HA MnoKapaHHg, nepeadbayeHoro CaHKUjieto,
L0 MOBMHHO 3HAMTW BiOOOPaXeHHs B 3aKOHi
[5, c. 177-178]. 3 ornagy Ha ckasaHe,
T.B. Caxapyk NnponoHye OONOBHUTU CT. 65 KK
YKpaiHM NONOXEHHAM Takoro 3micty: «Cyans
NnpuU3Ha4ae nokapaHHs B Mexax CaHkLji cTat-
Ti, 32 HAABHOCTI NuLle NOM’aKLIYIO4YMX 0bcTa-
BVH, MPOMNOPLINHO 3HUXYE NOro A0 MiHiManb-
HOI MexXi. 3a HasgBHOCTI nmwe OOTAKYUMX
o6CcTaBMH cyh, MPONOPLiMHO NiABULLIYE MOKa-
paHHA 00 MakKCUMalsibHOI MeXi, BCTaHOBJEHOI
3aKOHOM caHkuii» [5, c. 196]. ®opmanizoBaHi
KpuTepii BpaxyBaHHA OOCTaBWH, LLLO MNOM’aK-
LWYIOTb Ta OOTAXYIOTb MOKapaHHs, 3a HasB-
HOCTI $IK OOHUX, TakK M iHWMX 3a YMHHUM KK
YkpaiHn 6ynun poarnguyti nuwe J1.M. deno-
pak, dka iHiuitoBana gornoBHeHHs KK YkpaiHu
CT. 67-1 «[lpn3HayYeHHsa nokapaHHA 3a HagaB-
HOCTi 06CTaBWH, LLLO NOM’SKLUYIOTb Ta 0OTAXY-
IOTb MOKapPaHHSA» Takoro 3MicTy:

«1. 3a HaaBHOCTI OOHiei 0OCTaBUHMU, WO
NoM’aKLLUYE MoKapaHHA, CTPOK abo po3mip
NoKapaHHA HEe MOXe CTaHOBUTU MaKCUMasb-
HOro CTPOKy ab0 po3Mipy BiAMOBIOHOINO BUAOY
(9KWo caHkuiga nependayvae gekinbka noka-
paHb, TO HalbifNbll CyBOPOro) OCHOBHOIO 4un
[00aTKOBOIO (SKLLO Take € 6inbLu cyBope, Hix
OCHOBHE) nokapaHHs, nependa4yeHoro Biano-
BiOHOW CaHKLUED CTaTTi (CaHKLIEID YaCTUHMU
ctatTi) OcobnmBOi YacTMHK LbOro Kogekcy.

2. 3a HagBHOCTI OAHiei 0O0CcTaBUHU, LWO
0BTSXYE MOKapaHHS, CTPOK abo po3Mmip Mo-
KapaHHA He MOXe CTaHOBUTU MiHiManbHOro
CTPOKY abo po3Mmipy BiANOBIAHOro BUAY (SKLLO
caHkUjisg nepepnbadvae gekinibka rnokapaHb, TO
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HaMM’SKLIOro) OCHOBHOIMO MNOKapaHHg, ne-
penbdavyeHoOro BIiAMOBIAHOK CaHKLIE cTaTTi
(caHkujeto yacTmHu ctatTi) OcobnMBOi YacTu-
H1 uboro Kogekcy.

3. 3a HasfBHOCTI 9K MNOM’SKLUIYKOYMX, TaK i
06TsKYylOUMX OOCTaBMH MOKapaHHA BU3Ha-
YaAETbCH Y MeXax CaHKUuii cTaTTi (caHkuii ya-
cTuHn ctaTTi) OcobamBoi YacTnHM uporo Ko-
Jekcy, fka nepepnbdadvae BignoBiganbHICTb 3a
BYMHEHUIN 3/104UH, 3a BUHATKOM BUMNAIKIB,
nepenbayeHux cT. 69, 4. 2 c1. 70, 4. 2 cT. 71
uboro Kogekcy» [11, c. 15-16].

OnHak Ha CbOrodHi cnig, KOHCTaTyBaTu, LLO
He ofgHa i3 3anpornoHOBaHMX KOHLEeNTyanb-
HUX GopmManizoBaHNX MOAESIEN BpaxyBaHHS
06CTaBMH, WO MNOM’AKLIYIOTb Ta OOTAXYIOTb
rnokapaHHs, He oTpuMana OCTaTO4YHOro 3a-
BepLleHoro surnaay. Le, Ha Hawy aymky, no-
SICHIOETBCA TUM, WO dopmanizoBaHi moaeni
BM/IMBY MOM’AKLUYKOYMX Ta OOTSXYHOUYMX 0O-
CTaBMH Ha rnokapaHHs abo MICTATb AyXe Po3-
MUTI POPMYNIIOBAHHA Ta BU3HA4YalOTb NuLle
3arajsibHuiA BNAWB Ha Mipy NoKapaHHs, abo BU-
3Ha4yalTb 4YiTKO BCTAHOBJMIEHI KpUTEpPIl BNMBY
06CTaBMH, WO MNOM’'AKLIYIOTb Ta OOTAXYIOTb
rnokapaHHs, 9K npaBuio, nuvile BiAHOCHO Mak-
CUManbHOro CTPOKY (PO3Mipy) HaMBINbLL TAX-
KOro BMAy NokKapaHHs, nependayeHoro CaHk-
uieto ctatti Ocobnmeoi yacTuHmn KK Ykpainu.
KoHkpeTunsauia KpMiHanbHO-NPaBOBOro 3Ha-
YeHHs 06CTaBWH, WO MNOM’AKLIYIOTb Ta 06TH-
XYIOTb MOKapaHHSA, LWA9XOM BCTAHOBJIEHHS
BiONOBIOHNX KOedIilieHTIB BiAHOCHO MaKCW-
ManibHOro CTPOKY (PO3Mipy) HaMbiNbLl TSX-
KOro BuAy nokapaHHs He BpaxoBye 0CO6MM-
BOCTi anbTEPHATUBHMX CaHKLiN, a B OEeAKUX
BMNagkax — " MiHiManibHUI CTPOK (PO3Mip)
BiJHOCHO BM3HA4YeHOI CaHKLii, TOMY WO B pasi
3aCTOCYBaHHS 3a3Ha4YeHMX KOeilieHTIB, MaK-
CUManbHUIN CTPOK (PO3MIp) NOKapaHHS MOXe
abo popiBHOBaATM MiHiManbHOMY, abo HaBiTb
OYyTU HMXYMM 3a HbOIO.

Y KpuMiHanbHO-NpPaBOBin niTepaTypi ¢pop-
MYJIIOIOTb HAYKOBI pekoMeHaalii BpaxyBaHHS
06CTaBMH, WO MNOM'AKLIYIOTb Ta OOTSXYIOTb
rnokapaHHsl, Ha OCHOBI MaTemMaTU4YHUX Nigxo-
nis. Tak, Hanpuknag, Ha oymky B.l. Kypnang-
CbKOro, Taki pekomMeHgalii MOBUHHI MICTUTK
CBOEPIOHY LWKany, 3 04HOro 60Ky, 3 TUNOBUMMU
ON9 O0AHOro BMAy 3/104YNHIB KPUTEPIAMU iHON-
Bioyani3auii nokapaHHs i3 3a3HAYEHHAM OLLiH-
KN 3HAYMMOCTI B YMOBHO MPUNAHATIA CUCTEMI
OaniB, a 3 iHLIOro — 3 OL,iHKOIO B Oanax neBHOil
OOVHWML| MipU nokapaHHsa. [ineHHsa cymun b6a-
NniB, OTPUMaHUX y pe3ysnbTaTi OLHKK KpUTepi-
iB, Ha KiNbKiCTb 6aniB, y AKMX OLLIHIOETLCA OOU-
HUUS MipY NOKapaHHS, 4AaCTb NOKA3HUK, 9K
Mir 61 6yTKM AOMOMIKHMUM IHCTPYMEHTOM ANS
cyoniB Npy APUAHATTI HAMKW pPillleHb, CNPUSB
ON YHUKHEHHIO Tpybux MOMUAOK Npu nNpu-
3Ha4yeHHi nokapaHHa [12, c¢. 94]. lNMpuknagHa
MaTeMaTuyHa MeToauka NpPU3Ha4YeHHs Moka-

paHHA 3anpornoHoBaHa Takox A.A. ApsIMOBUM.
BiH Bkasye Ha HeOoOXigHICTb cnovaTky BCTa-
HOBJIEHHS «4UCTOrO MoKapaHHs» 3a MNeBHUN
BUO, OiAHHA, TO6TO abCoMOTHO BU3HAYEHOro
nokapaHHsa, abcTparoBaHOro Big HasiIBHOCTI
NMOM’AKLLYIOYMX Ta OOTAXYIOUYMX 0OCTaBUH, SKe
06YMNCNIOETBLCA 9K cepeaHe apudMeTUYHE MixX
MiHIManbHOIO Ta MakCMMasibHOIO MEXEK CaHK-
uii. MoTiM NPOMOHYE BM3HAYUTU TOYHI «KPOKM
NiABULLLEHHS» Ta «KPOKU 3HUXEHHSA» penpecii.
BusHaoum Kpok NigBuLLEHHS penpecii, Heob-
XiOHO Ajana3oH MK cepefHiM nokKapaHHAM i
MaKCUMaJsIbHOI MEXEeK CaHKLUji noainntn Ha
KiNbKICTb YCiX MOXJIMBUX Y KOHKPETHI CUTY-
auii 06Taxyo4Mx ob6cTaBuH. Bu3Haloum Kpok
3HMXKEHHS penpecii, HeobxigHO aiana3oH Mix
cepefHiM nokapaHHAM | MiHIManbHOK Me-
KEK CaHKUiT MOAIINTN Ha KiNbKICTb YCIX MOX-
NINBUX Y KOHKPETHI cuTyaLii NoM’aKLIyOHmnX
obcTaBuMH. 3aranbHa BenMyYMHa MigBULLLEHHS
penpecii cknagae Kpok MiABULLEHHSA perpe-
Cil MOMHOXEHWIN Ha KiNbKiCTb BCTAHOBAEHUX
006TaXYO4UMX OOCTaBWH, 3aranbHa BennynHa
3HMKEHHSA penpecii ckagae KPOK 3HUXKXEHHS
penpecii MOMHOXEHMI Ha KiNbKiCTb BCTAHOB-
NneHnx nom’skwyoumx obctaBmH. KoHkpeTHa
Mipa noKapaHHS BM3HAYAETLCS LUAAXOM CyMM
«4)CTOro noKapaHHs» Ta 3arasbHOl Benyu-
HM NiABULLEHHS penpecii i pi3HULi 3arasnbHin
BEJINUMHI 3HMXEHHSA penpecii [13, ¢. 39—40].

Cepen, yKpaiHCbKMX MPaBHUKIB CUCTEMY
MaTteMaTuU4HMX MEeTOAiB BpaxyBaHHA oOcTa-
BWH, WO NOM’AKLUYIOTb NOKapaHHS, po3pobu-
na T.l. IBaHIOK, gka NponoHyBana AOMOBHUTU
cT. 66 KK YkpaiHn 4acTMHOIO 4eTBEpTOl0 Ta-
KOro 3MICTYy:

«BpaxyBaHHA 0OCTaBUH, AKi MOM’AKLUYIOTb
nokapaHHA Npu BU3HAYEHHI CTPOKY (PO3Mipy)
nokapaHHga 3AOIMCHIOETLCA CyOOM 3a Takumum
npasuiamu;

1) BCTaAHOBMIOIOTLCA YCi HasiBHI y Chpasi
06CTaBMHU, GKi MOM’AKLIYIOTb MOKapaHHA Ta
ix ouiHka B 6anax; 2) BM3HayaeTbca cyma ba-
niB umx obctaBuH; 3) oTpumaHa cyma Ganis
CTaHOBUTb BIACOTOK, Ha KU 3MEHLUYETbCS
rnokapaHHs Woa0 cepegHboro, 9knin npunma-
eTbcsa 3a 100%.

Mpumitka. OujHka B Oanax ob6CTaBWUH, SKi
NOM’AKLLUYIOTb  MOKapaHHeA, nependavyeHmnx
YaCTUHOIO NepLUOoto Liel cTaTTi: 1) 3’aBNEHHS i3
3i3HaHHaM — 2 6anu; 2) wmpe kaatta — 1 6an;
3) aKTVBHE CMPUSHHA PO3KPUTTIO 3/104YMHY —
3 6anun; 4) nobpoBiNbHE BiALLIKOOYBAHHA 3aB-
[aHoro 301TKy abo yCyHEeHHS 3arnoaisHoi KO-
an (koMmneHcauis MopasnbHOi Wwkoau) — 3 6anu;
5) BiABEPHEHHHA BUHHUM LUKIOAVMBUX HACNIOKIB
BYMHEHOro 3n04MHy — 4 6anu; 6) ctaH BariT-
HOCTI XiHKM Mif, Yyac BYMHEHHS1 3/104MHY abo
po3arnaay cnpaeu y cyai — 3 6anu; 7) BYNHEH-
HA 3/104MHY Nig BMJIMBOM MOrPO3u, MPUMYCY
abo 4yepe3 martepianbHy CNyXO00BY YW iHLIY
3anexHictb — 5 6aniB; 9) BYMHEHHS 310UNHY
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BHAC/ioOK HernpaBoMipHMX abo amopanbHUX
Ain notepninoro — 4 6anu» [14, c. 10].
3arasoMm i3 MEeBHOW [O0JIel0 YMOBHOCTI
MOXHa KoHcTaTyBaTu, Wo YuHHUN KK Ykpaidm
MICTUTb NepeaymMoBU ASi9 3aCTOCYBaHHA Ma-
TeMaTUYHUX METOAMK NMPU3HAYEHHS NOKapaH-
HS1, L0 MOSICHIDETLCS TakKMMMN MIPKYBaHHSMM:

1) KK YkpaiHu BuKOHaE NpU3HaAYeHHs He-
BM3HA4YE€HOr o rnokapaHH4;

2) KiNbKICHUI MOKa3HMK CaHKLUin Mae Me-
TPUYHY CUCTEMY;

3) nepenikn o006CTaBWH, WO MOM’AKLIY-
I0Tb @00 OOTAXYIOTb MOKapaHHS, CTAHOBATb
YMCNOBI PAAN 3 KOHKPETHUMMMU MOKA3HUKaMMU,
KOXEH 3 9KMX Ma€e piBHE 3HAYEHHs MO BigHO-
LWEHHIO 00 iHWKMX (00 Takoro BUMCHOBKY MOX-
Ha AinTY, 9KWOo OyKBaslbHO TAYMAuYnUTU TEKCT
3aKOHY: 3aKOHOJaBeLUb nepesivyye 06CcTaBUHM,
O NOM’AKLLYIOTb Ta OOTAXYIOTb NOKapaHHS Yy
CT. 66 Ta cT. 67 KK YkpaiHu BignoBigHo, Yepe3
Kparnky 3 KOMOIO siK piBHOMOPSAKOBI ABULLA);

4) KK YkpaiHu MiCTUTb BKa3iBKN Ha 34ilcC-
HEHHS1 KOHKPETHUX MaTeMaTUYHMX AjA NMpu BU-
PilLEHHI OESKMX NUTaHb MPU3HAYEHHS MoKa-
paHHa (Hanpuknag, NPU3Ha4YeHHs NoKapaHHS
3a He3aKiH4YEHU 3104MH, MPU3HAYeHHa noka-
pPaHHS 3a CYKYMHICTIO 3/I04MNHIB TOLLO);

5) 3akoHOOABY0 3aKpinsieHe CniBBiAHOLLEH-
HS PO3MIpiB OKPEMUX MOKapaHb, 30KpemMa Le
CTOCYETbLCY MpaBuil 3aMiHU NnokapaHb (4. 5 CT.
53 KK Ykpainn), cknagaHHa rnokapaHb Ta 3a-
paxyBaHHs CTPOKY NMONepeaHboro yB a3HEHHS
(cT. 72 KK YkpaiHun), o64ncneHHs CTpokis no-
KapaHb (cT. 73 KK Ykpainu).

OpHak CTaHOBUTbL iHTEPEC BUPILLEHHS iH-
WOro MNUTAHHA: 4YM roToBa CbOroAHi NpaBo-
3aCTOCOBHa nMpakTuka A0 BMpOBadXXEHHS
MaTeMaTUYHUX TEXHOMOrIM NpPU3HAYeHHs Mo-
KapaHHA?

banbHi Ta KoediuieHTHI cucrtemun, ki 3a-
CHOBaHi Ha MaTeMaTU4HOMY MeTofi, HagaKTb
MOXMBICTb MEBHOK MIPOKO OOCArTU E€OHOCTI
B CYAOBIl NpakTuLj, ase MaloTb OyXe HU3bKNN
piBEHb BpaxyBaHHSA cneumdidyHmMx ocobnmBoc-
TeW CKOEHOr0 3/104MHY Ta 0COOU BUHHOIO. YiT-
KO BU3HAYeHi KpuTepii KOXXHOI 06CTaBMHK, WO
nom’skye abo o6TAXyE NMokapaHHS, NeBHOK
MipO0 cynepeyaTb NpPUHUMNY iHOMBIAyani3a-
uii nokapaHHda. KoXeH KOHKpeTHW BuMNagok
He € NoAidbHMM OO0 iHLWIOoro, a OTXe, i 3Ha4YeH-
HS MNEBHOI MOM’AKLIYOYOi abo OOTAXYHUOI
06CTaBMHU B KOXHOMY KOHKPETHOMY Bunam-
Ky 6yae pisHuM. ToMy BBaXaemo LOPEYHOIO
OYMKY NMpo Te, WO «LiHa» KOXHOi 06CTaBUHMU,
Wo nomM’akwye abo 06TAXYE NOKapaHHs, Mo-
BMHHA OyTK He abCOMIOTHO YiTKO BM3HA4YeHa,
a MaTu NEBHi OPIEHTUPU, AKUMUN NOBUHEH Ke-
pyBaTucsl cynd, BU3HalOUM «LUiHY» BIiONOBIA-
HOi 0OCTaBMHN B KOHKPETHOMY Bunagky. Ha
Halle NepekoHaHHs, Cyd MOXe MaTu MOXJU-
BICTb BiAiNTW BiO, 3aKOHOOABYO BCTAHOB/IEHUX
OPIEHTUPIB Yy pamMKax BMU3HAYEHUX MeX, ale

3 000B’A3KOBOID BMMOIOI HaBeCTWU MOTUBU
CBOrO PiLLUEHHS Y BUPOKY.

Hamaraioumnce ¢opmanidyBatm npoLuec
NMPU3HAYEHHS MOKapaHHA i3 3aCTOCYBaHHAM
MaTeMaTUYHMX NigXOA4iB MM TaKOX CTUKAEMO-
ca 3 NpobsiemMolo He3JaTHOCTI OLHUTK OesKi
MOHATTS, 3MICT FGKUX CKNagae HeBU3HA4YeHy
abo HediTky iHpoOpMaLito, KiNbKiICHUMN MaTe-
MaTU4YHUMKU MeTogamMu. Lle moB’si3aHO 3 TUM,
WO NPW MNPU3HAYEHHI NOKapaHHA 3aCTOCOBY-
€TbCA OaraTo MOJSIOXEHb, SKi ONEPYIOTb «SKiC-
HUMU» XapaKTepUCTUKamMm Ta He MOXYTb ByTu
O[HO3HAa4HO iIHTepnpeToBaHi, HanNpukiang, Taki
K «MoKapaHHs, HeoOXigHe W OoCTaTHE Ons
BUMNPAaBNeHHa Ta nonepemXeHHs HOBUX 3J10-
YMHIB», «BinbLL cyBOpe abo MeHLL cyBope MNo-
KapaHHa» Ta iHLUi.

Takmm 4ymHOM, Ha nigcTaBi BUKIIAOEHOro
Cnig, KOHCTaTyBaTM HeOOXigHICTb dopmynto-
BaHHS B paMKax BYEHHS NPO MNOKapaHHS HO-
BOI KOHUEeNLUii KOHKpeTu3aLii obCcTaBuH, L0
NOM’AKLLUYIOTb Ta OOTAXYIOTb MOKapaHHa, Ta
BM3HAYEHHS iX BMAMBY Ha Mipy nokapaHH4.

Po3pobneHHo  koHuenuii  KOHKpeTu3aLji
06CTaBMH, WO MNOM’AKLIYIOTb Ta OOTAXYIOTb
nokapaHH4, NOBMHHO NnepenysaTn PO3B’A3aH-
HS MUTaAHHSA NPO CMIBBIAHOLIEHHA TPbOX KpPW-
TepiiB iHAMBIoyanis3auii nokapaHHda, 3a3Hadye-
HUX y n. 3 4. 1 c1. 65 KK YKpaiHu, a came
CTYNEeHs TAXKOCTi BUNHEHOIO 3/104MHY, 0COOU
BWHHOIMO Ta OOCTaBMH, WO MNOM’SKLIYIOTH Ta
OOTAXYIOTb NOKAPAHHS.

Ha cbOrogHi Mo)xHa BU3HAYUTN TPU OCHOB-
Hi KOHUEeNTyaNbHi NigxoaM wWoao CniBBiOHO-
WeHHsa uux kputepiie. OAHI BYEHI BKa3yloTb
Ha ICHYBaHHS BCiX TPbOX KpPUTEPIiB, iHLWWIi Ha-
rosioWyoTb abo Ha HEOOXiOHOCTI 3aNULLIEeHHS
nnwe obCTaBuH, WO MOM’AKLUYIOTb Ta 00TH-
XYIOTb MokapaHHs, abo nuuwe BpaxyBaHHS
CTYMEHS TSXXKOCTI BUMHEHOIO 3/1041NHY Ta OCO-
OV BMHHOrO.

MpubiyHMKM Nigxony, 3rigHO 3 SKUM KpuU-
TepiaMmun iHOuBigyanisauii nokapaHHs BUCTY-
NnawTb JINLLIE TAXKICTb BUMHEHOIO 3/104MHY Ta
ocoba BMHHOrO, 3a3Ha4valTb, WO MNOM’SKLLY-
todi Ta OBTAXYIOYI 0OCTaBUHN | TAXKICTb BYM-
HEHOro 3/104MHY 11 ocoba BUMHHOIO — Le Mo-
HATTS PIBHOro piBHa abcTpakuii. Mom’akiwyoui
Ta 06TAXYOYi 06CTAaBMHMN — LLe KOHKPETHI 06-
CTaBVHW CrpaBun, a xapakTtep i CTyniHb CyC-
NiSIbHOT HEGE3MEKN BYMHEHOIO 3JI0HMHY (TSX-
KiCTb BYUMHEHOro 3/104MHYy) Ta ocoba BUHHOIO
— e y3aranbHeHi, 36ipHi nonatTa [15, c. 61].
O6cTaBuHKM, WO NOM’AKLIYIOTE Ta OOTSAXYIOTh
NMOKapaHH4, He € YAMOCb YY>XOPigHNUM CTOCOB-
HO CTYMNEHS TSXKKOCTI BUMHEHOro 3/104MHY Ta
ocobwu BUHHOrO. Lle dakTopu, WO BigHOCATb-
CSl 00 3/I04MHY Ta 0COOM BUHHOMO, 3AIMCHIO-
04N NOM’AKLIYIOYMIA Ta OOTSXYKOHYMA BMNINB
Ha nokapaHHs, TO6TO BOHM € MEBHUM pPi3HO-
BUAOM OOCTaBMH, L0 XapakTepusyloTb CTy-
MiHb TSXKKOCTI BYMHEHOrO 3/104MHY Ta 0COOy
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BMHHOroO [6, c. 66, 67]. OTXe, OCKinbknu 00-
CTaBMHMU, L0 NOM’AKLUYOTb Ta OOTAXYIOTb NO-
KapaHHs, cknagalTb MNEeBHY 4YacTUHY 3MICTy
CTYNeHs TAXKOCTi 3N104MHY Ta 0COOU BUHHOTO,
TO B 3aKOHi MOXHa 0yno 6 obMexunTmnca nuiue
OBOMa KpuTepiaMu iHauBigyanisauii — Bpaxy-
BaHHA CTyNeHa TAXKOCTI BUMHEHOrO 3J/I04NHY
Ta 0COBUN BMHHOrO.

MpubiyHMKM nigxony, 3rigHO 3 9KUM €Ou-
HUM KpuUTepieM iHOVBIAyani3ayji nokapaHHs
BMUCTYNalOTb nue O0OCTaBUHU, WO MNOM’ K-
LUYIOTb Ta OOTAXYIOTb NOKapaHHS, NOSICHIOTb
CBOIO MO3ULjI0 TUM, WO BCi pakTu4Hi obcTa-
BUHU BMKOHYIOTb OYHKLI0O ab0 NOM’aKLLIEHHS,
abo 0b6TAXeHHs, ockinbku cyn 6epe ix 3a oc-
HOBY MpPW BUPILLEHHI NUTaHHA NPO HeobXia-
HiICTb mocuAnTM abo NOM’SKLLINTM NOKapaHHS
BMHHOMY B pamMkax 3akoHy [16, c. 61].

BuknageHa aprymeHTauid He NepekoHye,
OCKINIbKM  TSXKKICTb BYMHEHOrO 3/104MHY Ta
0Ccoby BMHHOIrO He MOXHa NoB’A3yBaTW NuLle
3 nomM’aKwylynmMmn Ta 06TaXYy4MMKM obCTa-
BUMHaMU, agXe Mpu BYMHEHHI 3104MHY HasiB-
Hi N «iHWIi obcTaBUHW», 9Ki He HaneXaTtb [0
NOM’AKLLYKOHYMX 41 OOTSXKYyloUYMX OB6CTaBUH Ta
HEe 0OYMOBJIIOIOTb MOM’AKLUEHHSA Y1 OOTSAXKEH-
HS NOKapaHHg, ane BNAMBaloTb Ha MOro BuoIp.
Hanpuknan, manHOBWIA CTaH Ta npauesBnall-
TOBaHiCTb 0cobwu, ii «HeWTpanbHa» XapakTe-
pucTuka B NoOYyTi Yn 3a Micuem npadw,.

YyeHi, 9Ki BU3Ha4aloTb, L0 TAXKICTb BYMHE-
HOro 3N104KMHY, ocoba BMHHOIO i 0O6CTaBUHW,
WO NOM’AKLUYIOTb Ta OOTAXYIOTb MOKapaHHS,
BMCTYNalOTb 9K CaMOCTIVHI YMHHUKW iHOWBI-
Oyanizauii nokapaHHs, BKasdyloTb, O Li KPpU-
Tepii nepebyBaloTb y BiAHOLWEHHI BigHOCHOI
3aNeXHOCTi Ta TICHO MNOB’d3aHi MiX coboto
[18, c. 146—-149].

Llinkom 3po3ymino, Wo 3a Taknx yMOB He
OOBOOUTBLCA OYiKyBaTW Ha MpakTuui OgHako-
BOr0 BpaxyBaHHA BULLE3a3HAYEHUX KPUTEPITB
npuv iHameigyanizauii nokapaHHa. JocnianeLwwimn
MOTMBYBaJIbHi YaCTUHU BUPOKIB, KOHCTATYEMO,
O Pi3BHOMaHITHIi 06CTaBMHW, AKi BPaxoOBYOTb-
CS MPU NPU3HAYEHHI NOKapaHHSA BUKNagalTb-
ca 6e3cMcTeMHO Ta HenocnigoBHO. Hanpw-
Knag, B OQHMX BMPOKax Cro4vaTtky BKa3ylTbCs
06CTaBMHU, SKi NOM’AKLWIYIOTb Ta OOTAXYIOTb
rnokapaHHs, a MnoTiM Ti, SKi XapakTepusylTb
CTYNiHb TAXKOCTI Ta 0CO0Y BWMHHOIO, B iHLUNX
— HaBmnaku. Y 6araTbOxX BMPOKax oAHa i Ta X
ob6cTaBMHa BKA3YETLCA AK NMPU XapakTepucTun-
Li 0cobn BMHHOrO, TaK i NPy XapakTepUcTUL
00OCTaBUHU, L0 NOM’AKLLIYE abo 0OTAXYE MO-
KapaHHs. Y MOXHa B TaKOMy BUNAAKy BECTU
MOBY NPO NMOoABiINHE BpaxyBaHHSA OOHIET i TiEi X
06CTaBMHM NPU BU3HAYEHHI Mipy MoKapaHHA?
Y1 He NpM3BOANTL LIE 40 MOPYLUEHHS MPUHLN-
ny crnpaBenanBOCTI NPU3HAYEHHS NOKAPaHHA?

LLlogo yeproBocCTi 3ragyBaHHs BULLE3A3HA-
YeHnx 06CTaBUH Yy BUPOKY, TO BBAXAEMO, IO
3akoHogaBeupb y n. 3 4. 1 cT. 65 KK Ykpa-

THM BXe po3noainme iX y Takii NoCnigoBHO-
CTi, Y §Kih BOHM MOBWHHI OpaTucsa [0 ysBaru
NPV BUPILLEHHI MUTAHHSA MPO BU3HAYEHHS MipK
nokapaHHg Ta BuMKIagaTuca y BUMpoky. Heno-
OOMHOKI X BMNAAKWM BpaxyBaHHA OOHIEl i Tiel
XX 0B6CTaBMHU 9K MPU XapakTepucTuLi ocodwu
BMHHOrO, TakK i NPy XapakTepucTuLi o6CTaBuH,
L0 NOM’SKLLYIOTb 260 0OTAXYIOTb MOKapaHHS,
CBig4aTb Mpo iX NOXiaHW XxapakTep.

OTxe, He3Baxaw4yMm Ha Te, WO 3aKOHO-
haBelb BUAOINGE NMOM’AKLUYIOYI Ta OOTAXYOUi
06CTaBMHU $K CaMOCTINHIN KpUTEpPINn iHAN-
Bioyanizauii nokapaHHg, BOHW BCE X Taku €
Pi3HOBMOOM OOCTaBMH, §Ki XapakTepusyloTb
CTYNiHb TAXKOCTI 3504MHy abo (Ta) ocoby
BVMHHOrO, asie PasoM i3 TUM He BUYEPNYIOTb iX
3MICTy. Y uUbOMYy 6a4YnTbCH BIAMIHHICTb «Mpa-
BOBOi» Ta «3aKOHO4ABY0i» NPMPOoan 06CTaBUH,
O NOM’AKLLIYIOTb Ta OOTSXYIOTb MOKapaHHS.
BignoBigHe NMPOTUCTOAHHA BUXOOUTb 3 TOrO,
WO MnpaBoOBa Npupoaa sBulla Ta YSABJIEHHS
NpoO HbOro 3 OOKY 3aKOHOAABLS MOXYTb 3Hau-
HO PO3PI3HUTUCSH, ad)Xe CYyTb i NPOSB NpaBo-
BOI NpPUPOaM MOXYTb Ta, HayacTile, cnpasii
He 30iraloTbcs. Y TakoMy BUNagky, 3a 3aralb-
HUM NpaBuUJIOM, MepeBara HagaeTbCs NpPaBo-
BOMY 3MICTy nepen GopmMoto. Y 3B’A3KYy 3 YUM
LLiIKaBOKO BUOAETLCHA MO3ULA POCINCbKOro 3a-
KOHOoOaBus, akmii y 4. 3 cT. 60 KK 3a3HauuB,
WO Npwv MpPpMU3HAYEeHHI MNoKapaHHs BpPaxoOBY-
I0TbCA XapakTep i CTyniHb CyCnisibHOI Hebe3-
Nnekn BYMHEHOro 3N04MHy Ta ocoba BUHHOIO,
B TOMY 4YuMCi 06CTaBUHU, SKi MOM’AKLLIYIOTb Ta
OBTAXYIOTb MOKapaHHs, a TakoX BMIMB NpU-
3HA4YeHOro NokapaHHs Ha BUMPaBJ/IEHHS 3acy-
I>KEHOro Ta YMOBW XUTTS oro cim’i. Cnosoc-
MONYY4EHHS «B TOMY Yuchi» nepenodadvae, LWo L
obcTaBnHM BepyTbCsa A0 yBarm He pa3oMm, a 'y
3B’A3KYy 3 ypaxyBaHHSIM CyCnifibHOi Hebesne-
KM BYMHEHOrO 3JI04MHY Ta 0COOWM BUHHOIO $IK
TOro, y HOMy BOHW 3Haxo04sTb CBOE KOHKPETHE
BUPaXEHHS.

Mo3unujisa ykpaiHCbKOro 3akOHOA4ABLUSA LOA0
BBEAEHHA O0OCTaBWMH, WO MOM’AKLIYIOTb Ta
OOTSXYIOTb MOKapaHHS, y KOO CaMOCTIlHO-
ro KpUTepito NpU3HaYeHHS rnokapaHHsa nopsig,
i3 CTyneHeM TAXKOCTi BYMHEHOrO 3/104MHY Ta
0CO60I0 BUHHOMO, MOSICHIOETLCS HamaraH-
HAM NPOLAEMOHCTPYBaTU He NunLle 30iNCHEHHS
NOM’AKLLIYOHOro abo 0OTSAXKYOUOro BNAMBY Ha
rnokapaHHg 3a ixX HasiBHOCTI, a W 3Ha4yLliCTb
Takoro BravBY, TOOTO MOPIBHAHO BinbLuy cuny
BMAMBY cepep, iHWKnx o6cTaBuH. Ane, Ha Hally
OYMKY, 3HauYyLliCTb UbOro BMJMBY MNOBUHHA
3HaxXo0AMUTWU CBOE BiAOUTTA He Nulie B 3aKO-
HOOABYOMY BUAINIEHHI UMX OOCTaBUH K ca-
MOCTIMIHOIO KPUTEPIlD iHauBigyanisauii, a n y
BCTaAHOBJIEHHI CTYMEeHs BMAMBY Ha BMA Ta PO3-
Mip NOoKapaHHs.

Y 3B’A3KYy 3 TUM, WO OiNbLIICTb CaHKLIA Y
YynHHoMy KK YkpaiHn € anbTepHaTUBHUMU, TO
NPU3HaAYeHHs NokapaHHs BiAOyBaEeTbCHA B ABa
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eTanu: cnoyaTtky Yy BW3HaA4YeHHi BuOy noka-
paHHs, MOTIM — CTPOKY (PO3Mipy) NokKapaHHS.
Y 3B’A3Ky 3 TUM, WO BMOIp BUAy MOKapaHHS
3YMOBJIEHUI OCOBMBOCTAMM 3MICTY TOrO 4K
iHLLOrO NOoKapaHHSA Ta 0BMEXEHHAMM NPU3Ha-
YeHHS NeBHOro BMAOY NOKapaHHs, 3akpinjieHun-
Mun B 3aranbHii YyactuHi KK YkpaiHu, pospo-
ONEHHSA 4iTKMX KPUTEPIiB BMANBY OOCTaBUH,
WO NOM’AKLLYIOTb Ta OOTAXYIOTb MOKapaHHS,
Ha BMOIp BMay nokapaHHs, Ha Hally OyMKY, €
HegouiNbHUM. BBaxkaemo, WO Ha 3akOHOOaB-
YoMy PiBHI BCTAHOBUTK abCOJIIOTHO BU3Ha4Ye-
Hy Mipy BNAMBY 0OCTaBUH, LLO MOM’AKLUYOTb
Ta 0OTSXYOTb NOKapaHHg, Ha 0OpaHHsa Buay
rnokKapaHHs HEMOXJIMBO, OCKISIbKM OCTaHHs 3a-
JNIeXXHO Bi, BapiaTMBHOCTI 3MICTY 3a3HayeHUX
06CTaBMH Ta BiAMIHHOCTEN NMPaBOBOi NMPUPO-
OV 37104MHIB MOXe OyTW BM3HA4YeHa TiibkM MO
BiOHOLIEHHIO 00 KOHKPETHOro 3/104MHy. [0o-
JIOBHUM KPUTEPIEM MPUSHAYEHHS CnpaBenn-
BOr0O MNOKapaHHA € BiANOBIOHICTb MOKapaHH4
CKOEHOMY 3/104MHY, TOOTO NOKapaHHS MOBUH-
HO Oyt apekBaTHuUM. Cyn NOBMHEH ObOpaTu
TOW BMA, NOKapaHHs, SKuii 6yae HanbinbLu
afeKBaTHUM, YPaxoByKO4M BCi TPW KpUTePIT iH-
ameigyanisauii nokapaHHa — TAXKICTb BYMHE-
HOIrO 3J104MHY, 0COOY BMHHOIO Ta 0O6CTaBUHW,
WO NOM’AKLIYIOTb Ta OOTAXYIOTb MOKapaHHS.
Mpu uboMy Tpeba BUXOOUTU 3 MOCIA0BHOCTI
rnokapaHb, 3akpinaeHoi B cT. 51 KK YkpaiHu,
Ta MOTMBYBATW Y BUPOKY, 3 9KOi NPUYMHU CYA,
He BBaXkae 3a NoTpibHe 3acTocyBaTu OO BUH-
HOro GinblWw M’AKUIA BUA NOKapaHHa 3 Yucna
anbTEePHATMBHMX, YKA3aHNX Y CaHKLIT CTaTTi.

9K cBiOYMTb aHani3 cygoBOi NpakTUKK, Bia-
NOBIOHWI PI3HOGIN Yy NPU3HAYEHHI NOKapaHHS
ocobam, SKi BYMHUAM 3/I04UHU 3 OOHAKOBOK
KBanidikaLjien, CX0XnMn 06CTaBMHaMU CKOE-
HOro Ta 3a HasIBHOCTI aHanoriYyHMx obcTaBuH,
WO NOM’AKLIYIOTb Ta OOTAXYIOTb MOKapaHHS,
CTOCYETbCS He BMAy, a caMe CTPOKy abo pos3-
Mipy NOKapaHH4, AKLWO CaHKLUia cTaTTi € BiA-
HOCHO-BU3HA4Y€HOI0.

Bu3sHauntu BnavB 0OCTaBUH, WO MNOM’AK-
WYTb Ta OOTAXYIOTb MOKApaHHA, Ha CTPOK
abo po3Mmip NnokapaHHs, CKaaHOo 3a BigCyTHO-
CTi 3aKOHOLABYOro KpUTEPIlD, BIAHOCHO SIKO-
ro NMoBMHHA BigOyBaTMCA 3MiHA MNOKapaHHS.
HeobxigHo, W06 6yna BM3Ha4YeHa BignpaBHa
Touka (BMXigHa Mipa nokapaHHs) — CTPOkK abo
pPO3MIp MOKapaHHs, Bid, SKOro MoxhHa 6yno 6
BiALLTOBXyBaTUCA B Oik NOM’aKLLIeHHs abo 00-
TAXEHHSA. BUHMKAE NMTaHHA: Oe NOBUHHA PO3-
TalOoBYBaTUCH LS «BUXiOHA Mipa MoKapaHHS»:
Yy MiHiMyMi, y mMakcumymi, abo gecb Mix no-
NFPHMMN TOYKaMU CaHKLUii? BpaxoByloun Oo-
CUTb LUMPOKMIA Aiana30H CaHKLUin, nepuwi asa
MOKa3HMKN HaBpPSA, YN MOXYTb BUKOHYBaTU
DYHKLIIO «BUXIOHOI Mipy nokapaHHg». Bupa-
E€TbCYH, WO Y LUbOMY MNUTAHHI MOXHaA coniga-
punsyBatucsa 3 nymkoto J1.J1. Kpyrnikosa, siKui
BBaXae, L0 «BigrpaBHa TO4YKa NoKapaHHs» He

MOXe PO3TalloBYBaTUCA Hi B MiHIMYMi CaHKLii
— 00 TOOi OyOb-ike MOM’AKLUEeHHS rMokapaH-
HS 3 ypaxyBaHHAM MNOM’SKLLYIOYOi 0O6CTaBUHMN
3YMOBJIIOE NMPU3HAYeHHs BinbLl M’AKOro rnoka-
paHHS, HiX nependbayeHo 3akOHOM, Hi B Mak-
CUMYMIi CaHKLii — OCKiNbKM Yy LbOMY BUMNAOKY
06TaXYBaTM MOKapaHHA 3a HaaABHOCTI nulle
06TsaXYO4MX 06CTaBuH B6yno 61U HEMOXINBO;
LLIIKOM MpaBUiIbHUM € BUCHOBOK, LIO «Bid-
npaBHa TOYKa MOKapaHHg» Po3TalloBaHa MixX
NONSAPHMMWN TOYKaAMKM CaHkUii, i i BignoBigae
«cepenHe» nokapaHHsa [6, c. 149]. M.C. Ta-
raHLUEeB CBOro 4Yacy TakOX BKasyBaB, LLUO Mpu
BIiOHOCHO BW3HAYEHIN CcaHKLUjii HOpManbHUM
nokapaHHAM 3aBXAW € «CepenHsa Mipa» noka-
paHHa [19, c. 388].

BucHoBkn. BBaxaemo, L0 Takmin cepenHin
NMOKa3HWK MOXHa 0b4uncnioBaTU AK MONOBUHY
CYyMU MakCMMasibHOro Ta MiHiManbHOro CTpoO-
Ky ab0o po3Mipy BiAMOBIAHONO BMAOY MOKapaH-
HA. Akwo B caHkuii ctaTti OcobnmBoi YyacTu-
HU KK YKpaiHn He BCTaHOBIEHO MiHIMaNbHOIro
CTPOKY abo po3Mipy NokapaHHs, TO MOro MiHi-
MasibHUIA CTPOK ab0 pPO3Mip BCTAHOBJOETHLCSH
BiAMOBIOHO 00 MONIOXEeHb 3arajibHOi 4acTu-
HM KK YkpaiHu, gki 3akpiniooTbe MiHIMaibHO
MOXJIMBUIA CTPOK abo po3Mip Ans LbOoro Buay
nokapaHH4. Llein nokasHuk i Mae BUKOHyBaTu
DYHKLO «BUXIOHOT Mipy NOKapaHHS».

BBaxxaemo, W0 3a HagBHOCTI AnLLE NOM’aK-
lwyto4mx 06CTaBMH, CTPOK abo po3Mip npu-
3HA4YyBaHOro NOKapaHHSA NMOBUHEH GK OU «py-
XaTucsa» Bifg, «BMXIOHOT Mipy nokapaHHsa» 00
MiHIManbHOro CTPoKy abo pPo3Mipy mokapaH-
Hl, @ 3a HasgBHOCTI NuLie O0OTAXYyl4YMX 00-
CTaBMH — Bif, «BUXiOHOI MipY MOKapaHHsS» 00
MakCUManbHOr0 CTPOKYy abo po3Mipy noka-
paHHA. 3a HasiBHOCTI SIK MOM’AKLUYKOYMX, Tak
i 0OTAXYyHOUMX 0OCTaBMH CTPOK abo po3Mmip
rnokapaHHa MNOBUHEH OOPIBHIOBATU «BUXiOHIN
Mipi nmokapaHHs» (3a iX PiBHOI KinbkOCTi) abo
OyT™M OnM3bkMM OO0 Hei (KOHKPETHUIA CTPOK
abo po3Mmip, 6NM3bKNIA 00 «BUXIOHOT MipK No-
KapaHHH», NpU3Ha4YaeTbCd CyaOM Ha MiacTasi
CBOr0 poO3Ccyady 3asiexHO Big NPONOPLiNHOro
CMiBBIOHOLLUEHHS KiNbKOCTI NOM’AKLIYIOYMX Ta
0O6TAXKYIOUMX OOCTaBUH).

Ha nigcTtaBi ubOro NPonoHyeEMO OOMOBHUTMU
KK Ykpainn ctatteto 67-1 «[1pudHayeHHa no-
KapaHHA 3a HassBHOCTiI 0O6CTaBMH, O NOM’sK-
LUYIOTb Ta OOTAXYIOTb NMOKapPaHHS», BUKJ1aBLLN
il B Takin pepakuii:

«1. 3a HaaBHOCTI 06CTaBUH, LLO MOM’AK-
LIYIOTb NOKapaHHS, rnokapaHHsa NpU3Ha4Ya€eTb-
Cs B MeXax Bifg, BUXigHOI Mipy NOKapaHHs, He
OOPIBHIOKOYM i1, 4O MiHIManbHOrO CTPOKY abo
PO3Mipy MOKapaHHs.

2. 3a Ha¥BHOCTI 0OCTaBWH, LIO OOTAXY-
IOTb MOKapaHHs, NoOKapaHHA NPU3HAYaETbLCS B
MeXax Bif, BUXiOHOI MipyM nokapaHHs, He O0-
PiBHIOOYM (14, 0O MaKCUMaNbHOrO CTPOKY abo
PO3Mipy MOKapaHHs.
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3. 3a HasfBHOCTI 9K MOM’SKLIYKOYMX, TakK i
006TAXYOUMX OBCTaBUH MNOKAPaHHA MOBUMHHO
LOPIBHIOBATM BUXIOHIN Mipi nokapaHHs (3a ix
PiBHOI KisibkOCTi) a6o 6yt 61nM3bknm A0 BU-
XigHOT Mipy NoKapaHHg (3a iX Pi3HOI KiNbKOCTI,
NPy LbOMY KOHKPETHUI CTPOK abo po3Mmip no-
KapaHHs NMpu3Ha4YaeTbCa 3as1eXHO Big, Mpomno-
pUiMHOro CniBBIAHOLWEHHS KifIbKOCTi MNOM’SK-
LUYIOYNX Ta 0OTAXYOUYMX OOCTaBUH).

4. 3a BiACYTHOCTIi 0OCTaBMH, WO MNOM K-
LWYTb Ta 0OTAXYIOTb MOKapaHHS, NOKapaHHS
MOBMHHO OOPIBHIOBATY BUXiOHIM Mipi nokapaH-
HA abo OyTn 6IM3bKNUM A0 Hei.

Mpumitka. BuxigHOK MIpPOI MOKapaHHS
BBAXAETbCH MOJZIOBMHA CyMU MakCuUMasb-
HOro Ta MiHIMaNbHOro CTPOKy abo po3mipy
BiAMOBIOHOrO BMAY (SAKWO CaHKujisa nepenba-
Yyae aekinbka nokapaHb, TO BUSHAHOrO CyaoM
HanbinblW agekBaTHMM) NOKapaHHA. FAKWLO B
caHkuii ctatti Ocobnmeoi YactTuHmn uboro Ko-
[EeKCcy He BCTaHOBJIEHO MiHIiManbHOro CTPOKY
abo po3mipy nokapaHHsa, TO MOro MiHiMasb-
HUA CTPOK ab0 PO3Mip BCTAHOBJIIOETLCS Bif-
MOBIOHO OO0 MONIOXEeHb J3arasbHOi 4YaCTUHWU
uboro Kogekcy, ski 3akpinaoTb MiHIManbHO
MOXNMBUIM CTPOK abo po3Mip BiOnNoBiAHOIO
BMAOY NOKapaHHS».

Takun nigxig, 0O NPaBOBOi KOHKpeTu3auii
06CTaBMH, WO MNOM’AKLIYIOTb Ta OOTAXYIOTb
nokapaHHs, 0O3BONNUTbL NEBHOIO Mipoto obme-
XUTWU CyOAiBCbKUIA PO3Cyd NPy NPU3HAYEHHI
nokapaHHsl, ane oAHOYaCHO He no306aBuUTb
Cyd MOXJ/IMBOCTI MakCUMasbHO iHOVBIAyanisy-
BaTW MOKapPaHHS KOHKPETHIN 0COOi.
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