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YAocKkOHaneHHs 06CcTaBMH, AKi NOM’AKWYOTb Ta OOTAXYIOTb NOKapaHHS,
Yy KOHTeKCTi peani3auii nonoxeHb CTamMOynbCbKOi KOHBEHUiT

Memoro cmammi € aHania HogosseldeHb w000 0bcmasuH, siKi MOMSIKWYKMb ma OOMmsXyomb MOKapaHHS,
3yMoerneHux peanizauieto nonoxeHb KoHeeHuii Padu €eponu npo 3arobicaHHSI HacunbCmey CMOCOB8HO XXIHOK i
domawHbOMy Hacusbcmey ma bopombby 3 uyumu seuwjamu e6id 11 mpaeHss 2011 poky. [NpoaHanizoeaHo akmyarnbHi
npobremu miymMayeHHs1 ma 3acmocysaHHs 6ionogioHux obcmasuH, a makox HadaHo rpPono3uuyii wodo ix po3e’si3aHHs.
JocnidxeHHss  pyHMyembCsl Ha  HAyKoO8UX  Mpausix  yKpaiHCbKux U  IHO3E€MHUX  Y4YEeHUX,  [MOJIOXEHHSIX
KoHeenuii Padu €spornu npo 3anobizaHHsI Hacu/ibCmey CMOCO8HO XIiHOK i oMalHbOMy Hacusibcmsy ma 6opombby 3
uumu sieuwamu eid 11 mpaeHs 2011 poky, KpumiHanbHo2o kodekcy YkpaiHu, cydosili npakmuyi ma epaxosye 0oceio
oKkpemux 3apybixHux KpaiH. Haykoea Hoeu3Ha cmammi ronsieae 8 Mmomy, WO 8 Hilli 3arporoHO8aHO M0-HOBOMY
mnaymayumu n. 7 4. 1 cm. 66 KK YkpaiHu, eucnosneHo pekomeHoauito 3 yoockoHaneHHsi n. 3 u. 1 cm. 67 KK YkpaiHu
(y KOHmMeKcmi cmameeoi npuHanexHocmi), a makox npono3uuii Wo0o HadaHHsI cyOy npasa 3alexHOo 8i0 xapakmepy
B8YUHEHO20 3/T0YUHY HE su3Hamu obcmasuHu, nepedbayeHi e n. 6, 6-1 u. 1 cm. 67 KK YkpaiHu makumu, wo obmsixyroms
rnokaparHs. 3a pesynbmamamu 30ilicHeH020 O00CIiOeHHS CchopMyb08aHO UCHOBKU wW000. 1) susHaHHS obcmasu-
HOI0, WO MOM SIKWYE MOKapPaHHsI, YYUHEHHST 3/104UHY 3@ HasieBHOCMI CUCIMEeMHO20 Xapakmepy XOpCcmoKoz2o abo makozo,
W0 NpUHUXye Yecms i 2i0Hicmb 0cobu, MosooXeHHs1 3 60Ky nomepninozo 3a 8i0cymHOCMI 8rnusy CuibHO20 OyUes8HO20
xeunsaHHs; 2) douinbHocmi 3amiHu 8 KK YkpaiHu mepmiHa «cucmeMHO» Ha «cucmeMamuyHo» i 3aKpinneHHs (io2o
oiuitiHoeo eusHayeHHs1 8 npumimui 0o cm. 78 KK YkpaiHu;, 3) HeoxonneHHs n. 3 4. 1 cm. 67 KK YkpaiHu (84UHEHHsI
3/I04UHY Ha [PyHMi cmameeoi MPUHanexHocmi) eunaodkie y4YUHEeHHSI 3/104UHI8 Ha IPyHMI CceKcyanbHOI opieHmauii;
4) nompebu ymoyHumu i y3zo0umu mepmiHonogito n. 6 u. 1 cm. 67 KK YkpaiHu, a makox y3eodumu ii 3 iHWumMu noso-
JKEHHSIMU 3aKOHY MpOo KpuMiHasibHy eidnoegidanbHicmb; 5) HalaHHs1 cyQy npaea 3anexHo ei0 xapakmepy 64UHEHO020
3/104UHy He susHamu nepedbayveHi e n. 6, 6-1 4. 1 cm. 67 KK YkpaiHu o6cmasuHu makumu, wo obmsiKyromb rnokapaHHs,
MOMueYyHYU C80€E PIlUEHHS Y 8UPOKY.

KniouoBi cnoBa: pomawHe HacunbctBo; CTambynbcbka KOHBEHLiSl; 3M04YUH; OOTSKEHHS MOKapaHHS;
NOM’SIKLLEHHS! NMOKaPaHHS; reHAep; CTaTeBa NPUHANEXHICTb; AMTUHA; MarnosliTHS AUTUHA; HEMOBHOJITHIN.

BcTtyn
KoHBeHuis Pagn €sponun npo 3anobiraHHa Ha- | Habpanu YuHHOCcTI 11 ciyHa 2019 poky, cTtocyBanu-
CUMbCTBY  CTOCOBHO  XXIHOK | AOMaluHbOMY | €51 06CTaBuH, Siki NOM'AKLLYHOTL Ta OBTSXYOTb NokKa-
HacunbctBy Ta 6opoTbly 3 UMMM ABULIAMMU | paHHS.
Big 11 TpasHsa 2011 poky (gani — Ctambynbcbka Monpu Te, WO Big MOYaTKy iX 3acTOCYBaHHS
KOHBEHLil) € HOBUM, HaA3BWYAWHO BaAXMUBUM i | MUHyno HebaraTo yacy, y NpaBO3aCTOCOBHUX Opra-

BOAHOYAC OOHMM 3 HanBinbLl NPOrPECUMBHUX MDKHA- | HIB BUHMKNM (Ta Hagani MOXyTb BUHUKATK) npobne-
POAHMX IHCTPYMEHTIB NPOTUAIT HE NULIE HACUIBCTBY | MU 3 TNyMadeHHsM i MOoAanbLUMM 3aCTOCYBaHHSAM
WOAO XIHOK, a W YyCiM BusSBaM [OMAaLLHbOroO BiANOBIAHUX KpUMiHanbHO-NpaBoBMX HopmMm. OTxe,
HacunbcTBa. akTyanbHMUM € aHania HoBux OOCTaBMH, LWO
LliHHiCTE UbOro gokymeHTa € 6e33anepeuyHoto, NOM'SKLIYIOTb Ta OOTSKYIOTb MOKApaHHS, 3akpinne-
Ha YoMy HeogHopas3oBo Haromnowlysanu daxisui | Huxy KK YkpaiHu.
pi3HUX ranysen 3HaHb (Grans, 2018; Allwood, 2016; Akwo B Teopii KpUMiHaNbLHOro npaea YkpaiHu
Ronagh, & McQuigg, 2012; McQuigg, 2017; | 6Ginbwicte o6CTaBuH, WO OOTAKYIOTb MOKapPaHHS,
Fagerlund, Kaaridinen, & Ellonen, 2018). OgHak | gocnigxeHo B npausx A. B. Angpyuika, I1. C. bepasiHa,

npuBepTaloTb yBary W Ha okpemi npobnemu peani- | I. A. Baptuneubkoi, B. K Mpuwyk, O. O. Qygoposa,
3auii i1 NonoXeHb, 3 AKUMU CTUKHYNUCA 3aKoHoAaBLi T.l. IBaHok, O.O.Keawi, €. O. [MncbMeHCbKOro,
Ta NpaBo3acTocyBayi B PisHWX KpaiHax. I. M. ®egopuyk, M. |. XaBpoHtoka, TO HOBI 0BCTaBUHY,

Y mexax peanisauii nonoxeHb 3asHayeHoi BU- | a TakoX Ti, WO 3a3Hanu CyTTeBMX 3MiH, LWe noTpeby-
we KoneeHuii 6 rpyaHa 2017 poky 6yno BHECEHO | HOTb PETENbHOro aHanisy.
Bi4NOBIAHI 3MiHN OO 3aKOHY MPO KpUMiHanbHy Bigno-
BiganbHicTb (Zakon, 2017). HoBi NONOXeEHHs, LU0
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MeTa i 3aBOaHHsA gocnimKeHHsA

MeToto cTaTTi € aHani3 HoBoBBEAEHD LoA0 00-
CTaBWH, SIKi MOM’SIKLLYIOTb Ta OOTSXKYHOThb NMOKapaHHS,
3yMOBMEHUX peanizaudieto nonoxeHb KoHBeHUii

Pagn €sponn npo 3anobiraHHs  HacWbCTBY
CTOCOBHO XIHOK i AJOMaLLUHbOMY HacwunbCTBY Ta 6o-
poTbby 3 ummMmu asuamu Big 11 TpasHa 2011 poky.

Buknaa ocHOoBHOro martepiany

3asHauveHi BULLE 3MiHN NONsAratoTe y BAOCKOHA-
NeHHi okpemnx OOCTaBWH, AKi MOM’AKLWYOTb (M. 7
4y.1cr.66 KK Ykpainm) Ta obtaxywTs (n.3, 6
4. 1 cT. 67 KK YKpaiHu) nokapaHHs, a Takox 3anpo-
Ba)XEHHI HOBOT 06CTaBMHM, WO 06TSKYE NOKapaHHS
(n. 6-1 4. 1 cT. 67 KK YKpaiHm).

1. MyHKT 7 4. 1 cT. 66 KK Ykpainu BuknageHo B
HOBIl pefakuii: «8YUHEHHS 3/0YUHY Mi0 6rnIueoM
CUNbHO20 OYyWEBHO20 XBUJITKOBAHHS, BUKIUKaHO20
JKOPCMOKUM  110800XKeHHsIM, abo makuMm, Wo
MPUHUXYe 4Yyecmb | 2iOHicmb ocobu, a makoxX 3a
HasieHOCMI CUCMEMHO20 Xapakmepy makoeo o8o-
OXXeHHS 3 6OKY nomeprinoezoy.

Hainbinblw He3po3yminum € MOMOXEHHA npo
cucmeMHull xapakmep noeodXeHHS: NPO sike NOBO-
OXEHHA NOeTbCa (KOPCTOKE, Take, Lo NPUHMXKYE
YecTb i rgHiCTb ocobu, abo Byab-AKe i3 3a3Ha4YeHUX)
i YN MOBWHHO Take nosomkeHHs ByTn nos’sA3aHe i3
BMMMBOM CUMbHOIO AYLUEBHOrO XBUMIOBAHHS.

AHaniz n. 7 4. 1ct. 66 KK YkpaiHn gae nigcrasu
BMOKPEMUTW MpPUHaWMHI OBa BapiaHTW TrRyMayveHHs
noro amicty. Meplumin nonarae B TOMy, O CTaH CUMb-
HOro OyLLEBHOrO XBWUMKOBaHHSA CTOCYETbCS BCIX BMAIB
NOBOMKEHHSA. 3a UMX yMOB 3asHayeHa ob6cTaBuHa
MOXe MaTtu Taki BapiaHTW: 1) yYUHEHHS 3NOYUHY Mig,
BMIMBOM CMWJIBHOTO AYLUEBHOMO XBUIOBaHHSA, BUKMMW-
KaHOrO >XOPCTOKMM MOBOMKEHHSIM 3 BOKY NOTepninoro;
2) YYUHEHHS 3MOYUHY Nig BNAMBOM CUIIbHOTO AyLUeB-
HOMO XBUIMIOBaHHS, BUKIMMKAHOMO TakuM, LLO NMPUHIDKYE
YeCTb | MigHICTb 0cobu, NOBOAKEHHAM 3 BOKy noTepni-
noro. >Kopctoke abo Take, WO NPUHWKYE YecTb i rig-
HICTb 0COBM, NOBOMXKEHHS MOXe ByTW AK pa3oBuM, Tak
i cuctematuyHMm. Cxoxe TnymadeHHs Liei o6cTaBuHm
nponoHye M. |. XaBpoHtok [Dudorov, & Khavroniuk,
2019, p. 28].

BignosigHo fo gpyroro BapiaHTa HOBOBBEAEH-
HS MOXXHa TNyMayuTu SeLo NOo-iHWOMY, BUOKPEMU-
BLUW B Ui 06CTaBMHI NpuHaiMHI ABi CKNagoBsi:

1) YYMHEHHSA 3MOYMHY Mg BMAMMBOM CUMbHOIO
OYLWEBHOMO XBUIIOBAHHS, BUKIMKAHOrO: a) KOpPCTO-
KuM; 6) TakuM, O NPUHWXKYE YECTb i MgHICTb 0cobu
NMOBOLKEHHSAM; B) XXOPCTOKMM i OAHOYACHO TakuM,
O MPUHUXKYE YeCTb | MgHICTb 0COBM NOBOOXEHHAM
3 Boky noTepninoro. Take NOBOMKEHHA MOxe ByTu
SIK Pa30BUM, TaK i CUCTEMATUYHNM,;

2) YYUHEHHS 3MOYUHY 3a HassBHOCTiI CUCTEMHOrO
XapaKTepy XOPCTOKOro abo Takoro, LUO MPUHUXKYE
YecTb | FigHICTb 0cobu, NOBOMKEHHA 3 DOKY noTep-
ninoro.

Came B OCTaHHbOMY BUMagKy HEOOOB'SI3KOBUM €
CuUnbHe AyleBHe XBUIIOBAHHSA, $ke 3a3Bu4yai
NOB’'A3YI0TH i3 ghisionoriyHum adpekTom. MpeacraBHUKM
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KacauinHoro kpumiHanbHoro cyay BepxosHoro Cyay
CTBEPAKYIOTb, LLO CTaH CUMBHOMO AYLUEBHOrO XBUMHO-
BaHHSA 5K eMOLiHUIA NPOoLEC O3HAYEHUIA PaNTOBICTHO,
HEOMiKyBaHICTI0, MUTTEBICTIO, BYPXNUBICTIO, LUBUAKON-
nuHHicTio (Postanova, 2019). A AKWO CUCTEMHUIA Xa-
pakTep XOPCTOKOro NOBOAKEHHS 3 0COBOI0 He BUKMW-
KaB CWMbHOro AYLWIEBHOrO XBWUIIOBaHHSA, ofHak OyB
TiElo PYLLIAHOIO CUINOLO, sika CroHykana ocoby Ao BYM-
HEHHS1 3NoYMHY? 3nodnMH Moxe OyTu peakuiero Ha
XopcToke abo Take, O MPUHWKYE YeCTb i MaHICTb
ocobu, NOBOAXEHHS 3 BOKy NOTepninoro, sike He 3a.-
KON BUKIUKAE CTaH CUIIbHOTO AYLLUEBHOMO XBUIHOBaH-
Hs, 30kpema adekTy. 3 UbOro NUTaHHA CIYLUHOK €
noauuis M. |. XaBpoHtoka, Ha OYyMKYy $IKOro iHLLUUMMU
BMOAAMM CTaHy CUMbHOrO [AYLIEBHOTO XBWITHOBAHHS
(KpiM adpekTy) € Taki eMOLjiHIi CTaHW, SK CTPeC, THiB,
CTpax, TpuBora, dpycTpauis Ta peniriiHuin ekcTas,
AKLLO BOHW AOCANN TaKoi CUMK, WO 3MOrIN 3MEHLLUNTU
30aTHICTb NIOAWMHM YCBIAOMIIOBATW BriacHi GisHHA Ta
(abo) kepysatu Humu (Dudorov, & Khavronik, 2019,
p. 28). BogHouac xopcToke abo Take, O NPUHIKYE
YeCTb i rigHICTb 0cobu, NOBOMKEHHSA 3 BOKy noTepnino-
ro He 3aBXAU MOXE BMIMHYTW Ha 34aTHICTb NIOAMHN
YCBIZOMIIOBATU CBOI AiSHHA Ta (abo) kepyBaTy HUMMK.
OpHak Taka NpoTMnpaBHa NoBeAiHka Mmoxe ByTn npwu-
BOAOM AN BYMHEHHS 3IOYMHY 3 METOH MPUMUHEHHS
BiAMOBIAHMX NPOTUNPaBHUX AiA, MOMCTUTUCA 3a HUX.
Xiba ue He cnig Bu3HaT 06CTaBUHOM, LLO NOM'SKLLYE
rokapaHHs?

OvyeBNaHUM € Te, WO Ui AiT AOoLiNbHO BU3HABATH
oBCTaBMHOW, fika MOM'AKLIYE MOKapaHHs, Yy Oyab-
akoMmy Bunagky. Cnig sayBaxuTtu, WO We Ha eTani
po3pobneHHs BKa3aHOro 3aKOHOMPOEKTY no3uuil
LOAO OKPECIEHOro MOMOXEHHS Oynn HEeO4HO3Hau-
Humu. [lMpepctaBHukn KomiteTy BepxoBHoi Pagm
YKpaiHn 3 nuWTaHb 3aKoHO4aB4YOro 3abes3neveHHs
NPaBOOXOPOHHOT AiAANbHOCTI MNO3UTUBHUMMK acrek-
TaMy 3aKOHOMPOEKTY BU3HAamNM Te, WO A0 0O6CTaBuH,
AKI  NOM’AKLIYIOTb MOKapaHHS, 3apaxoBaHO akT
3acTocyBaHHA cunu  ocobolo, Wwo cama 6yna
XepTBOI, BIAHOCHO NIOAUHW, fKa cTana KpuBAHM-
kom (Vysnovok, 2016a). [NpoTunexHy nosuuio 3
uboro npwsody Bucrnoswunu axisyi [onosHoro
HayKOBO-EKCMNEepTHOro YMNpaBniHHA, SKi Take nosno-
XXEHHS BM3HAIOTb BKpail CYMHIBHUM Yepes Hepopey-
HICTb MOM’AIKLLIEHHA BiANOBIAANbHOCTI A MOKapaHHSA
3a XONOAHOKPOBHE BYMHEHHSA 3asgarnerigb obayma-
Horo 3no4uHy (Vysnovok, 2016b).

OpHak 3 OCTaHHIM TBEPAXKEHHSIM CKIagHoO no-
roauTuCs, amke BYMHEHMIA 3a YMOB CUCTEMHOIO
XapaKkTepy XOPCTOKOro abo Takoro, Lo MPUHUXKYE
YecTb i MigHICTb 0cobun, NOBOMKEHHA 3 BOKy noTep-
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nifioro 3no4mMH moxe ByTu CBOEpPIgHOK «HeobXia-
HOKO OBOPOHOOY, AKa cArae 3a Mexi 06CTaBuHK, Lo
BUKMIOYAE 3MOYUHHICTb AisiHHSA, nepepdayeHoro
cT. 36 KK YkpaiHu.

TakuMm 4YuHOM, nepLunii BapiaHT TAyMayeHHs
n.7 4. 1ct. 66 KK YkpaiHu € pewo obmexeHum, a
TOMY BUKIUKAE CYMHIBU, AKi, BOMEBMAb, CNig TnymMma-
YUTWM Ha KOPUCTb OCOBW, WO BYMHWMNA 3MO4YMH. 3
Ornsigy Ha 3asHayeHe, HanbinbL NOrYHUM € APYruii
BapiaHT BU3Ha4YeHHs Uiei o6cTaBuHM, WO NOM AKLLYE
NOKapaHHs.

MoxnusicTb pisHUX hopMm BUSBY L€l obcTaBnHN
Ta ix kKoMBiHaUin gae NigcTaBu CTBEPAKYBATH, O Cya
Y KOXHOMY KOHKPETHOMY BWMaAKy Mae BpaxoByBaTw
Mipy BMMMBY BCIX XapakTepuUcTuK Liei obcTaBuHM Ha
npusHadyBaHe nokapaHHa. AKe Moxe WTUCA npo
CUTyaLito, KONW, Hampwknag, 3MoYvH YYWHEHO nig
BMIMBOM CMWJIBHOTO AYLUEBHOMO XBUIOBaHHSA, BUKMW-
KaHOrO TaKMM, LLO NMPUHIKYE YECTb i MgHICTb ocobu,
NOBOKEHHSIM, Sike HasiBHe Oyno nuwe ogwH pas; i
30BCiM iHWMM Byde BUNagok, 3a SKOro TOTOXHUIA 3110-
YUH 3 AyXKEe CXOXUMMW O3HaKaMmn i obcTaBMHaMK yyu-
HEHO nif BMMMBOM CUIBHOIO AYLLIEBHOMO XBUMKOBAHHS,
BUKITMKAHOTO CUCTEMATUYHUM XOPCTOKUM | O4HOYACHO
TakuUM, LO MPUHWKYE YeCTb i rigHICTb ocobu, MoBo-
[KeHHSAM 3 BoKy noTepninoro.

Cnig 3'dcyBaTtu, WO O3HaYae i B 4YOMy rMonsrae
CUCTEMHWIA XapakTep BIiANOBIQHOrO MNOBOMXKEHHS.
Amxe o uboro B ctattax KK Ykpainu sxunsanu TepMid
«CUCTEMATUYHOY (Hanpuiknag, y  4.2cCT. 78,
Y. 1 cT. 120 KK Ykpainu). TepMiHn, 3adikcoBaHi B 3a-
KOHi MpO KpUMiHanbHy BiAnoBiganbHICTb, MaTb ByTu
dopmarnbHO BU3HAYEHMMM, OOHO3HAYHUMMU, YITKUMU i
pouinsHumK. Y Kogekc He cnig BBOAWTY 3aiiBi TepMi-
HW, SIKi NO3HA4YalTb TOTOXHI MOHATTS, OCKINMbKA Le
NpU3BOAUTL OO0 NEPeoBTAKEHHS 3aKOHY, 3axapalleH-
HS AOro 3aBUMMK NOMOXEHHAMMW, NIYTaHWHW B TRyMa-
YEHHI KPUMIHaNbHO-NPaBOBUX HOPM.

Kpim Toro, TnyMayeHHs1 03HaKy «CUCTEMHICTb»
€ npobnemMHVM Bxe 3 ornsgy Ha Te, Wo Tpu Ta
Oinblle akTiB BignNoBIAHOT NOBEAIHKM MOXYTb Bigby-
BaTUCA AK NPOTArOM OAHOrO UM AEKiNbKOX AHIB, TaK i
BinbLUNX NPOMIXKKIB Yacy.

Takum yuHom, y KK YkpaiHu TepMmiH «cuctem-
HO» Cnif 3aMiHUTU Ha «CUCTEMaTUYHO», 3adikcyBa-
BLUM MOro BM3HAYEHHS B NPUMITUI A0 TiET cTaTTi, Ae
Npo HbOro BrepLUue 3ragyoTb, TOBTO B NpuMITUI A0
cT. 78 KK YkpaiHu.

2. HactynHolo HoBenow cTano A[OMNOBHEHHSA
n. 3 4. 1c1.67 KK YkpaiHu Takowo ob6CTaBUHOW, SK
YYUHEHHS 3MT04UHY Ha IPyHmMi cmamesoi npuHanex-
Hocmi. CTaTeBOK MNPUHANEXHICTb Cnig BBaxatw,
nepeayciMm, BiQHECEHHA NIOAMHU [0 4YOnoBika 4K
XIHKM. X0o4a HUHI y CBITi akTUBHO OBroBOpPIOOTL M-
TaHHSA, WO CTOCYTbCA «TpeTbol cTaTi» (Littlewood,
2002; Lacombe, 2008; Loughlin, 2018; McGoldrick,
2019). o TpeTbOi cTaTi 3apaxoBylTb nwogew,
AKi  He igeHTudikyloTb cebe aK YOmnoBikM YK
XiHkun (Vassileva, 2018).
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YUMHEHHS 3MOYUHIB Ha I'PYHTI CTaTeBOl NpuHa-
NexXHocTi HaivacTiwe Oyge noe’AsaHe came 3
TPETLOK CTaTTHO, OCKINBbKN OKPEMI YNEHUN CYCMiNbCT-
Ba aKTMBHO HanallTOBaHi NpOTU OCIO, K He BigHO-
cATb cebe Hi 40 YOnOoBIKiB, Hi [0 XXIHOK, OCKiNbKM
Taka noBefiHka nigpueae 3acagu CiIMENHOro XuTTs,
HeraTuBHO BMIMBA€E Ha MOMOAb.

Takum YUHOM, MPO 3a3HadeHy 0OCTaBNHY MOXeE
NTUCS nuwe Togdi, Konmm ocoba BYMHSIE 3MOYUH Y
3B’A3KYy 3 HECMNPUNHATTAM YU HEraTUBHUM CTaBreH-
HAM 40 NEBHOI CTaTi (4ONOBIYOI, XKIHOYOT YK TPETLOT
ctaTi). BogHovac us obcTaBuMHa He CTOCYETbCA BU-
nagKiB YYMHEHHS 3MOYMHIB Ha IPYHTI CeKkcyarnbHoT
OpieHTaUil, Ky BM3Ha4YalTb SIK CeKcyarnbHWA NOTAr
[0 YOnOoBIKiB, XiHOK 4u go obox abo sk noTar go
NPeacTaBHUKIB OAHIET cTaTi, 060X cTaTter 4m iHWoT
ctarti (Bailey, 2016).

HoeoBBegeHa obcTaBmMHA HE OXOMIMIOE BUNAAKN
BYMHEHHS 3MOYMHY Yy 3B'SI3KY 3 HaeXHICTIoO ocobu
00 MeBHOT CeKkcyanbHOI opieHTauil (reTepocekcya-
NbHOI, romocekcyarnbHoi, ©GicekcyanbHOl  ToLo).
OfHak TnymayeHHs Uiei 03Haku 3a neBHMX obcTa-
BUH € gewo cymHiBHum. Tak, O. O. dygopos Ta
€. O. NMCbMEHCLKMI CYLLIHO 3ayBaXyoTb, IO BYM-
HEHHS 3MOYMHY Ha F'PYHTI CTaTeBOl NPUHANEXHOCTI
HasiBHE B pasi BYUMHEHHS 3MI0MUHY 3 OrMs4y Ha Hera-
TUBHE CTaBfEHHA OO0 NpeACTaBHMKIB NEBHOI CTaTi.
OpHak CyMHIBHUM € NepekoHaHHA BYEHUX, 3rigHo 3
AKUM CYTb BignoBiAHOT MOTMUBALIi Nonarae B TOMY,
wo ocoba BYMHSAE 3IOYMH, KEPYHUUCh OCODMCTUM
ynepeaXeHuM CTaBNEeHHAM [0 MOTEepninoro, SKui
HanexuTb OO0 CceKkcyanbHUX MeHLWuH [Boiko et al.,
2018, p. 190]. Aoxe TepMiH «CekcyanbHi MEHLLUHNY
34e0inbLIoro NoB’sA3aHNn He 3 BiJHECEHHSIM ocobu
00 TpeTbol CTaTTi, @ 3 HETPaAULINHOK CeKCyanbHO
opieHTali€eto.

Omxe, 3asHadyeHa obcTaBMHaA nNoOB’'sisaHa BU-
KINKOYHO 3 HEraTMBHMM CTaBMEHHSM A0 NOTEPNInoro,
AKUA HanexaTb 00 NEeBHOI CTaTTi (YONoBika, XiHKW
YW TPETLOI CTaTi).

OpHak 4n icHye B Hac npobnema LwWOA[O BYM-
HEHHS 3M0YUHIB Ha I'PYHTI craTteBoi
NpUHanexHocTI? Ha Hawy AymKy, akTyanbHiwmMm €
NUTaHHA BYMHEHHS 3MOYMHIB Ha I'PYHTI HETpaauuin-
HOI cekcyanbHoi opieHTauil. Jo peui, y KK Monnaxaii
KPUMIHanisoBaHO Ppi3Hi  JisiHHS, CnpsMoBaHi  Ha
OVCKpUMiHaUilo niogew 3a cTaTTio, reTepocekcyanb-
HOI Ta FOMOCEKCYanbHOK OpiEHTaLIE!.

3a3HayeHe Jae 3mory CTBEpOKyBaTH, IO HOp-
My cdopMyrnboBaHO HekopekTHo. i cnig 6yno 6
npuHaiMHi BUKNacTy B AeLlOo B iHLWIiA pegakuii.

KomeHTytoum uto obctasuHy, M. |. XaBpoHok
CTBEPAXYE, LIO MOHATTA «BYMHEHHS 3MOYUHY Ha
I'PYHTI cTaTeBoOi npuHanexHocTi» (n. 3 4. 1 cT. 67
KK YkpaiHn) He € TOTOXHUM MOHATTIO «BYMHEHHS
3MOYMHY 3a reHAepHol O3HaKkow». Ha ioro gymky,
YKpaiHCbKUA 3aKkoHO4aBeLb Mae Ha yBasi came
«reHgep», ane 4yepes HeOAHO3HAYHICTb BKasye B
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3aKOHi Ha cTateBy npuHanexHictb (Dudorov, &
Khavroniuk, 2019, p. 34).

HaTomicTb 3a 3HaYeHHsAM KaTeropia «reHgep»
CYTTEBO BIAPI3HAETbCA Bif MOHATb «CeKcyanbHa
OpieHTaUisl» Ta «cTaTeBa NPUHANEXHICTbY. Y MN. «C»
cT. 3 CtambynbCbKOI KOHBEHLii «reHaep» BU3HaYe-
HO AIK couianbHO 3aKpinneHi poni, NoBeAiHKY, Aianb-
HICTb | XapakTepHi 03HaKu, §IKi MeBHE CYCninbCTBO
BBaXae HanexXHUMu Ans XiHOK Ta yornosikis (Legal,
2015). Xo4a N Ha MOro He[OCKOHANOCTI HaronoLly-
Banu BYeHi (Agnello, 2014).

3. [eLo yToYHEHO 1 NONOXeHHsA n. 6 4. 1 cT. 67
KK YkpaiHu, skuii BUKNageHo B Takii pepakuii: «syu-
HEHHS1 3/104UHY Wodo 0cobu Moxunozo 8iky, ocobu 3
iHeanioHicmio abo ocobu, sika nepebysae 8 besnopa-
OHOMY cmaHi, abo ocobu, ska cmpaxxdae Ha Nncuxiy-
Hul posnad, 30Kkpema Ha Hedoymcmeo, Mae eadu
pO3yM0O8020 PO3BUMKY, & MaKOX 84UHEHHS 3/104UHY
wodo MmarnonimHeoi GumuHu abo & npucymHocmi
OumuHuy. AHanisyloumn Lie NONoXeEHHs, BapTo 3ayBa-
XUTY, WO 3aKoHodaBelb BW3Hae oBCTaBUMHOW, fAka
0BTSKYE MNOKAPAHHS, YYUHEHHS 3MOYUHY LLOAO HU3KK
KaTeropii ocib: 1) ocobu noxunoro Biky; 2) ocobu 3
iHBanigHicTio; 3) ocobu, ska nepebysae B HGesnopaa-
HOMY CTaHi; 4) ocobu, fka CTpaxgae Ha MCUXIYHUIA
posnaf, 3oKkpema Ha HefoymcTBo; 5) ocobu, ska mae
Bagn pO3yMOBOrO PO3BUTKY; 6) MarnoniTHbOI AUTUHW.
BogHouac us obcTtaBrMHa OXOMIOE BUYMHEHHS 3I10YM-
Hy B MPUCYTHOCTI AUTUHM.

B okpemux cutyauiax MOXIUMBUM € NOELHAHHA
OEKINMBbKOX TakMx OBCTaBMH, Hanpuknag, YYMHEHHS
3M0YMHY LWOAO 0cobu NMOXWUIOro BiKy, sika CTpaXxnae
Ha NCUXiYHMIA po3nagd. Y 3B’A3Ky 3 UM nig 4Yac npu-
3Ha4YeHHA NoKapaHHSA Crig ypaxoByBaTh BCi O3HAKM
N ocobnueoCTi 3a3HayeHUx o6CTaBUH Y KOXHOMY
KPpUMiHanbLHOMY NpoBamKeHHI.

HaTtomicTb peTenbHMi aHani3 3asHadeHux o6-
CTaBWH CBIigYWTb NPO AeLo HEeOAHO3HaYHy No3wulito
3aKOHOAaBLSA B pa3i BYMHEHHS 3NTOYMHY B MPUCYTHO-
cTi auTrHn. Agpxe B n. 6 4. 1 cT. 67 KK YkpaiHu
NaeTbcs AK MPo MarnoniTHIO AUTUHY, TaK i NpPo AUTK-
Hy. 3aranbHOBIAOMO, LUO MaroniTHbOK AUTMHOK €
ocoba, sika He gocarna 14-piyHoro BiKy, a AUTUHOK —
ocoba, sika He gocsrna 18-piyHoro Biky. [poTe 3a-
KOHo4aBeLb YOMYCb OMEPYE MOHATTAM «AUTUHAY, a
He «HEMOBHOMITHIN», SK Le npeAcTaBneHo B Binb-
wocTi ctaten KK YkpaiHu. Y, Moxxnmeo, 3asHavyeHe
NOMOXEHHSA CNig TAyMayuTu oBMeXeHo Ta po3yMmiTu
nia HAM nLe ManoniTHIX AiTen.

[OunTnHa, y NpUCYTHOCTI SIKOi BYMHSAOTb 3MOYUH,
€ nepegycim ioro oyesuguem. BogHoyac noctae
MATaHHSA. SKWO TaKy 0COo0y BTAMHYTO B YYMHEHHS
3MOYMHY YW BOHa € MOro cniBy4acHukom, yu Gyge
ToAi HasiBHa BkasaHa obcTtaBmnHa. O4eBUAHO, WO Hi,
OCKifTbKW B pa3i BYMHEHHS 3MO4YMHY 3 BUKOPWUCTaH-
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HAM ManoniTHboro cnig ypaxosysatm n. 9 .1
cT. 67 KK Ykpainu®.

BogHovac 6yab-ske BYMHEHHS 3MOYMHY B Npwu-
CYTHOCTI HEMOBHOMITHLOI 0COBM NOTEHUINHO Hebes-
neyHe TUM, WO Taka ocoba BaunTb Npuknag fopoc-
noro, Moxe neperHATU B HbOrO MEBHUIA OOCBIA, a
AKLO 3TOYMH BYMHSAETBCA BifHOCHO BrM3bKNX ONTK-
Hi OCI0, TO e  3a3HaTK JOAATKOBUX CTpaXdaHb.

Cnig ypaxoByBaTy, LLO BYMHEHHSI HE BCiX 3M0-
YWMHIB Y NPUCYTHOCTI AUTUHWN O3HAYeHe MigBULLEHUM
CTyneHem cycninbHoi Hebesnekn, a 3Ha4YeHHs okpe-
MUX [LiA BOHa B3arani MoXe He YycBigomMmoBaTw.
Hanpuknag, gkwo ocoba yMWUCHO 3anodisna TsKKi
TiNECHi YLWKOOXKEHHSA nNig Yac NepeBULLEHHS MeX
HeobxigHoi obopoHM abo B pasi NepeBULLEHHS
3axofiB, HEODBXigHUX AN 3aTPUMaHHSA 3M0YMHUSA B
MPUCYTHOCTI CTOPOHHbOI AUTUHW. YM  JouinbHO
B TaKMX CUTyauisgx 0OOB’A3KOBO BM3HABATW BYNHEH-
HSl LUbOro 3M04YMHYy 3 BiAMOBIAHOW OOCTaBUHOMW, IO
0OTsHKy€e nokapaHHA? uTuHa MoXe cTaTtu i Bunag-
KOBUM o4yeBUALEM HeOBepeXxHUX 3r04YMHIB, 30Kpe-
Ma HeobBepexHOoro cepepHboi TSKKOCTI TinecHoro
YLLKOXKEHHS.

4.[lo obcTtaBuH, WO OBTHKYIOTL MOKapaHHS,
[OAaHO HOBY — BYUHEHHSI 3/104UHY WO000 rMOOpYXOoKs
YU KONMUWHBb020 MoOpyXoks abo IHWOI 0cobu, 3 AKOH
8UHHUU nepebysae (nepebysas) y cimelHuUX abo bsu-
3bKUX 8iOHOCcUHax (Nn. 6-1 4. 1 cT. 67 KK Ykpainn).

AKwo i3 ciMenHMMK BigHOCMHaMK OinblU-MeHLL
BCE 3pO3YyMIino, ockinbku ix perynoe CimeiHuii
KOAEKC YKpaiHu, TO BCTAHOBUTU HasIBHICTb Orn3bKmx
BIAHOCUH Habararto cknagHiwe. M. |. XaBpoHtok ans
3’ACyBaHHA 3MICTY LibOro TEPMIHa MPOMNOHYE 3acToCy-
BaTW BW3HAYeHHA ©Onm3bknx ocié y cT. 1 3akoHy
Ykpainn «[po 3anobiraHHa kopynuii» 4Yepes Koro
npakTuyHy pdockoHanicte (Dudorov, & Khavroniuk,
2019, p. 69-70). OgHak 4Yn NpaBUbHUM € TaKWii
niaxin? Moro nepesara nonsrae B TOMY, O NOHATTH
Bnn3bknx ocib 3akpinneHo Ha piBHi 3akoHy. Bianosia-
HO go 4. 1cT. 1 3akoHy YkpaiHu «[lpo 3anobiraHHs
kopynuii» Big 14 >xoBTHA 2014 poky, 6nnsbki ocobn —
ocofbu, ki CNiflbHO NPOXWMBAKTb, NOB'A3aHI CMINbHUM
nobyTom i MalTb B3aEMHiI npaBa Ta OOOB'A3KM i3
cy®’ekToM, 3asHavyeHMM y 4.1 cT. 3 uboro 3akoHy
(kpim ©Ci6, B3aeMHi npaBa Ta OOOB'SA3KM SKUX i3
cy6’eKTOM He MatoTb XapakTepy CiMenHux), 3okpema
ocobu, AKi crnifibHO MpoXuBaloTb, ane He nepebysa-
10Tb Y Wobi, a TakoX — He3anexHo Bif 3a3HaveHuX
YMOB — YOMOBIK, ApYyXWHa, BaTbko, MaTu, BiTYUM,
Madyxa, CWH, [OoYKa, MacuHOK, nagyvepka, pigHwi
Opart, pigHa cectpa, gia, ©aba, npagig, npababa,
BHYK, BHY4YKa, MPaBHYK, MpaBHy4YKka, 3ATb, HEBICTKA,
TECTb, Telja, CBEKOp, CBEKPYXa, YCWHOBIIOBAY 4M
YCVHOBIEHWIA, OMiKYH Yu MikryBanbHUK, ocoba, ska

3 MipkyBaHHS 00 BAOCKOHANEHHS Ljiei obcTaBuHU
AeTansHo BMKNageHo B MoHorpaddii «KpuminansHa Bigno-
BiJanbHICTb 32 CTBOPEHHS 3MOYMHHUX 00’'eAHaHb Ta
yyacTtb y Hux» (2018) [20, c. 65-67].
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nepebysae nig onikolo abo niknyBaHHAM 3ragaHoro
cy6ekta. AHania HaBedeHOro BU3HAYEHHA [Jae
niacTaBu BUOKPEMUTU TaKy KaTeropito, Sk ocobu, ski
CninNbHO MPOXMBAOTb, NOB'A3aHI CMiNbHUM NOBYTOM i
MaloTb B3aEMHI nMpaBa W OOOB'A3kM 3 BiANOBIAHWM
cy6’ektom. Kateropis ©nm3bknx oci®O Mae Taki Tpwu
060B’AA3KOBI  O3Haku: 1) cninbHe  NPOXWUBAHHS;
2) cninbHUA NoByT; 3) B3aEMHi NpaBa Ta 0OOB'A3KK 3
BignoBigHMm cyO'ektom. OpfHak Ue BU3HAYEHHS
BinblUe CTOCYETLCA POAMYIB i YneHiB ciM’i. Tak, 3rigHo
3 n.14.1ct. 3 KIMK YkpaiHn, ocib, aki cninbHo npo-
XWBaKOTb, MOB’A3aHi CninbHUM NobyTom Ta MatoTb
B3aEMHi NpaBa i 0OOB'A3KM 3 BIiAMNOBIGHUM CYO’ eKTOM,
BiAHOCHATb 40 BrM3bKUX POANMIB | YNEHIB CiM'T.

TakuMm YMHOM, TNYMaYEHHS NOHATTS BNU3bKNX
ocib, HaBegeHe B 4. 1 cT. 1 3akoHy YkpaiHu «[po
3anobiraHHs kopynuii» Big 14 xoBTHA 2014 poky, He
OXOMME BCiX OCIB, 3 sikmMu ocoba, Wo BYMHUMA
3noyuH, nepebyBae B Onu3bkux BigHocuMHax. Ha-
npuknag, Hanonwkdi pgpysi cyb’ekta, 3 AkMMU B
HbOro iCHye cninbHWA NoByT y dopmi CninbHOro
Bi4MOYUHKY, XapyyBaHHSA, CMifIKyBaHHA TOLUO, KpiMm

HaykoBa

HaykoBa HOBWM3Ha CTaTTi nonsdrae B TOMy, WO B
Hili 3aNpONOHOBAHO MO-HOBOMY TIAyMa4uTu n. 7 4. 1
cT. 66 KK VYkpaiHu; BWUCNOBMNEHO peKkoMeHAaLilo
Wwoao saockoHaneHHsa n. 3 4. 1 cr. 67 KK Ykpainu (y
KOHTEKCTi CTaTeBOi NPUHAmNEXHOCTi); copmyrbo-

CMINbHOrO MPOXMBaHHA, HE MOXYTb HanexaTtu Ao
Bnuabkux ocib. 3 ornagy Ha ue, TNyMayeHHs TepMi-
Ha «b6nusbki  BIGHOCUHW», fAKEe 3anponoHyBaB
M. |. XaBpoHtOK, BUrNsSgae Aewo OOMeXeHuMm Ta
MOXe NpuU3BEeCTW A0 TPYAHOLWB Yy 3acTOCYBaHHiI
Bi4NOBIAHOT HOPMW Ha NpaKTuLi.

He 3a BCi 3MOYUHU, YYMHEHI 32 HAABHOCTI Uiel
06CTaBuHK, BapTO OOTSXKYBaTU NokapaHHsA. Bueya-
toun goceig Oanii, GREVIO (I'pyna ekcneptiB 6opo-
TbbU 3 HACUNBCTBOM LLOAO XKIHOK Ta HACUMLCTBOM Y
CiM’i) BCTaHOBUNA, L0 B 3as3Ha4eHin KpaiHi Tow
akT, WO BUHYBaTeELb CeKCyanbHOro 3nodunHy 6ys
naptHepoMm  (KOMULLHIM  MapTHEpOM), 3a3Bu4an
crnpuimaroTb Sk oBCTaBUHY, sika MOM'SAKLIYE, a He
0BTsxXye nokapaHHs («Give us respecty, 2019).

Takum ynHOM, po 4. 2 cT. 67 KK Ykpainu cnig
BHECTW BIAMOBIAHI 3MiHW W HagaTu cydy npaso
3anexHO BiJ XapaKkTepy BYMHEHOrO 3M0YMHY He
Bu3HaBaTn nepegbadeHi B n.6, 6-1 4. 1cT. 67
KK Ykpainn o6CTaBuHM Takumu, O OBTSXKYOTb
NOKapaHHS, MOTUBYIOUN CBOE PILLEHHS Y BUPOKY.

HOBM3HaA

BaHO nponosuuii WOoA0 HajgaHHa cydy npasa
3aneXHo Bi4 XapaKkTepy BYMHEHOrO 3MOYMHY He
BU3HaTM nepepbaveHi B n.6, 6-1 4.1 cT.67
KK Ykpainu obcTaBuHM Takumu, WO OBTSXYIOTb
NoKapaHHsi.

BucHoBKu

MigbvBatoun nigcymkm npoBeAeHoro [ocrii-
IXXEHHS, BapTO CPOPMYIOBaTU HU3KY BUCHOBKIB.

1. YYMHEHHS 3M0YNHY 38 HasiBHOCTi CUCTEMHOrO
XapaKkTepy XOPCTOKOro abo Takoro, Lo MPUHMXKYE
YecTb | MigHICTb 0cobu, NoBOAKEHHA 3 BOKy noTep-
ninoro sk obcTaBuHa, WO MOM'SKLIYE MNOKapaHHS
(n. 7 4. 1 cT. 66 KK YKpaiHu), moxe 6yTn HasBHOO 1
©e3 BMMBY CUMBHOrO AYLUEBHOrO XBUIOBAHHS.

2. Y KK YkpaiHum TepMiH «CUCTEMHO» Cnif 3ami-
HUTW Ha «CUCTEMaTUYHO» i 3aKpiNMTU NOro odiuinHe
BU3HAYEHHSA B NPUMITLI A0 CTaTTIi, Y AKi MPO HbOro
BriepLue sragyetbes, — cT. 78 KK Ykpainu.

3. Mpo BYMHEHHSA 3MOYUHY Ha IPYHTI CTaTEBOI
npuHanexHocTi (M. 3 4. 1 cT. 67 KK YkpaiHun) naetb-
€S nuwe Togi, Konu ocoba BYMHAE 3M0YMH Y 3B'A3KY

3 HECMPUAHATTAM YM HEraTUBHMM BigHOLLUEHHAM [0
neBHOi cTaTi (YonoBika, XIHKM YW TPeTboi cTarTi).
BogHouac us obcTaBrHa HE OXONIOE BUNAAKN BYN-
HEHHS 3MOYMHIB Ha I'PYHTI CekcyanbHOT opieHTaLil.

4.Y n. 6 4. 1ct. 67 KK Ykpainu cnig ysrogutn
TEPMIHONMOTIiK0, OCKINbKNW B OAHI YaCTUHI LbOro 3a-
KOHOLABYOro NOMOXEHHS WAETLCS NPO OUTUHY, a B
HWI — Npo ManoniTHo AuTuHY. OKpim TOoro, Heob-
XiOHO BU3HAYUTUCS, KU TEPMIH Cnig 3acTocoByBa-
T B KK YkpaiHu — «HENOBHOMITHINY» UM «AUTUHAY.

5. BapTo Hagatu cyay npaBo 3anexHo Bif Xa-
pakTepy BYMHEHOrO 3MOYUHY He BU3HATW nepenba-
YyeHi B n. 6, 6-1 4. 1 cT. 67 KK Ykpainu obcraBuHn
Takumy, WO OOTSXKYIOTb MNOKAPaHHSA, MOTUBYOYU
CBOE PiLLEHHS Y BUPOKY.
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Improvement of Circumstances that Mitigate and Impose Penalties
in the context of the Implementation of the Istanbul Convention

The purpose of the article is the analysis of innovations concerning the circumstances commuting and
aggravating a penalty, caused by implementation of provisions of the Convention of the Council of Europe on prevention
of violence against women and domestic violence and fight against these phenomena of May 11, 2011. The article
analizes the actual problems of the interpretation and application of the relevant circumstances as well as suggestions
for their solution. The research is based on scientific works of the Ukrainian and foreign scientists and also provisions of
the Convention of the Council of Europe on prevention of violence against women and domestic violence and fight
against these phenomena of May 11, 2011, the Criminal code of Ukraine, to judicial practice and considers experience of
certain foreign countries. The scientific novelty of the article is offering a new to interpretation of Paragraph 7 Part 1
Article 66 of Ukrainian Constitution, is stated the recommendation concerning improvement of Paragraph 3 Part 1
Article 67 of Ukrainian Constitution (in the context of sex) and also offers on rendering court of the right depending on the
nature of the committed crime not to recognize the circumstances provided in Paragraphs 6, 6-1 Part 1 Article 67 by
Ukrainian Constitution such aggravating punishment are formulated. By results of the conducted research conclusions
relatively are formulated: 1) recognition of a circumstance that mitigates the punishment, the commission of a crime in
the presence of a systemic nature of the cruel or degrading person’s honor and dignity, the treatment of the victim in the
absence of influence of strong emotional anxiety; 2) the expediency of replacing the term «systematically» in the Criminal
Code of Ukraine «systematically» and providing its legal definition in the note to Article 78 of the Criminal Code of
Ukraine; 3) non-inclination of Item 3 of Part 1 of Article 67 of the Criminal Code of Ukraine (committing a crime on the
basis of sexual attachment) cases of crimes committed on the basis of sexual orientation; 4) the need to clarify and
harmonize the terminology of clause 6 part 1 of Article 67 of the Criminal Code of Ukraine, as well as bring it in line with
other provisions of the law on criminal liability; 5) granting the court the right, depending on the nature of the crime, not to
recognize the circumstances envisaged in Paragraphs 6, 6-1 Part 1 of Article 67 of the Criminal Code of Ukraine, impose
penalties, motivating their decision in a sentence.

Keywords: domestic violence; Istanbul Convention; crime; circumstances that impose a punishment;
circumstances that mitigate punishment; gender; sexual affiliation; child; young child; minor.
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