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Structure of Mechanism of Implementation of Criminal Legislation

Due to the lack of thoroughly conducted research in theory of criminal law regarding the structure of mechanism for
implementation of criminal legislation, as well as the connection of this category with criminal legal regulation and crimi-
nal legal relations, the purpose of this article is to study the conceptual framework of mechanism of implementation of
criminal legislation. Methodology. Taking into account the specifics of the topic, goals and outlined objectives of the
study, various general scientific, special-scientific and philosophical methods were used to ensure an objective study of
the subject and development of ground-based conclusions. Among them, in particular, the systemic that was used in the
study of mechanism of implementation of criminal legislation as a single integral phenomenon, consisting of individual
components of the elements; dogmatic — was used to identify shortcomings and explore the possibilities of improving the
structure of the mechanism for the implementation of criminal law; logical-semantic — was significant in the process of in-
depth study of categorical-conceptual apparatus regarding the structure of mechanism for implementation of criminal
legislation. In order to ensure the formation of new proposals based on opinions presented in the special literature on the
definition of structure of mechanism for the implementation of criminal legislation, method of generalization was applied.
Using these methods, the structure of mechanism of implementation of criminal legislation has been considered.
Scientific novelty. It was stated that mechanism of implementation of criminal legislation should include the following
elements: 1) subjects of implementation, their rights and obligations enshrined in criminal law; legal consciousness, legal
culture, experience, skills; 2) forms of implementation; 3) results of implementation (consequences of implementation);
4) implementation procedure. It is proved that mechanism for the implementation of criminal legislation should be con-
sidered in statics (as a system of these elements) and in dynamics (as an interaction of these elements). Conclusions. It
is justified that mechanism for implementation of criminal legislation is a peculiar system of objective and subjective ele-
ments. The subject of implementation of criminal legislation is understood as a person who embodies criminal legal
norms in life. The subjective side of implementation of criminal legislation is the legal culture, experience, sense of justice
of the abovementioned subjects. Rights and obligations of subjects must be recognized as object of implementation of
criminal legislation; in is contained in criminal legal norms. The objective side of implementation of criminal legislation
primarily covers its forms — compliance, use, enforcement, application. It also includes the consequences of implementa-
tion of criminal legislation.

Keywords: criminal legislation; realization; mechanism; criminal responsibility; criminal legal regulation; criminal le-
gal norm; criminal legal relations.

Introduction knowledge (Anthony, 1994;  Freudenthal, 1960,

Under the mechanism of implementation of | P-125-126; Summers et al., 2014; Lon, 2018,
criminal legislation of Ukraine it is necessary to un- | P- 87-93; Grin, 2018; Belonosov, 2018, p. 27-34).
derstand the totality of processes (system or We can assume that elements of mechanisms
method) of implementation of rights and obligations | ©Of criminal legal regulation and implementation of
of subjects of criminal legal relations in the form of | criminal legislation, although they have different
observance, enforcement, use and application in the | content, but to some extent, coincide.
life enshrined in criminal law. The mechanism of Despite of multi-faceted fundamental premises
implementation of criminal legislation of Ukraine can | un criminal law doctrine researchers are still going
be represented in the form of a system of certain | back to its study and discussion (Babanina, 2018,
elements. In this regard, its structure should be con- | P- 133). The topical issues of mechanism of imple-
sidered. Since there are no substantive develop- | mentation of criminal legislation were investigated
ments on this issue in the theory of criminal law, the | Py such scholars as Yu.Baulin, P.Berzin,
structural elements of adjacent legal as well as crim- | N. Gutorova, O. Dudorov, |. Mitrofanov, O. Naden,

Since the implementation of criminal legislation | V- Shakun, S. Shapchenko and others. Despite the
takes place within the framework of legal and crimi- | considerable work of the aforementioned scientists,

nal legal regulation of social relations, it is worth | there are currently no substantive developments in
starting with the mechanisms of these legal catego- | theory of criminal law regarding the structure of
ries. Criminal legislation requires a thorough and mechamsm of l|m'plefmentat|on of criminal legislation.
system monitoring as well as a comprehensive | In this regard, it is timely and necessary to study the
study of its improvement (Babanina, 2018, p. 163). | Problem of structure of such mechanism. The urgency
Criminal legal regulation of social relations is the | Of this study is determined by its connection with crimi-

subject of research of specialists in various fields of | Nhallegal regulation and criminal legal relations.
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The purpose

Therefore, the purpose of the article is to study
conceptual foundations of structure of mechanism of
implementation of criminal legislation.

According to the goal, the following tasks need
to be performed: taking into account the current
achievements of theory of domestic criminal law, to
reveal controversial issues regarding mechanism of
implementation of criminal legislation in the form of
a process and to consider the theoretical provisions
regarding the peculiarities of realization of criminal
legal relations by subjects of criminal law with re-
gard to acts of implementation of criminal legislation
envisaged by legislation on criminal responsibility
within one of four forms — compliance, enforcement,
application or use; to substantiate new approaches to
understand the mechanism of implementation of crim-
inal legislation as a system of objective and subjec-
tive elements; to formulate and substantiate con-
crete proposals concerning its structural elements.

Presentation of the main material

Scientists express conceptually distinct views on
the structure of mechanism of realization of law in
general, as well as in relation to its certain branches.
As for the problem of implementation -efficiency,
T. Falkina argues that mechanism of the realization of
law — a system of legal means, which includes the
following elements: 1) related to the activities of the
subject of law itself; 2) connected with the state-power
activity; 3) which determine the legal procedure for
implementation of subjective law and legal obligation;
4) which characterize the level of legal awareness and
legal culture of subject of law (Tarusina, 2014, p. 314—
324). Instead, K. Kaverina notes that in its content the
mechanism of implementation of administrative law
rules includes three blocks: normative-institutional,
administrative-procedural and instrumental, the lead-
ing of which is the normative-institutional. The concept
of "mechanism" in the usual word-formation has a
rather voluminous content (Beshukova, 2016). Com-
ponents of structure proposed by scientists are certain-
ly entited to exist. Researchers use different ap-
proaches to designing mechanism by expanding the
relevant elements in different styles. Obviously, further
development of the problem will give an opportunity to
take a new look at the system (structure) of law and its
branch divisions, in particular the system of criminal
law (Chirkov, 2009, p. 36).

More similar are views of scientists on the ele-
ments of mechanism of legal regulation, although
here the thoughts of scientists also vary.
A. Abramova include legal fact, norm of law, legal
relationship, an act of application to the elements of
the mechanism of legal regulation; O. Zakharchenko
states the same on norms of law, legal relations,
legal personality, legal facts and legal conscious-
ness; L. Volodina — on norms of law, legal relations,
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acts of law implementation, legal consciousness and
legal culture; S. Alekseev — on legal norms (norma-
tive basis), subjective rights and duties (legal rela-
tionships), acts of realization of rights and obliga-
tions. In addition, the latter among the main ele-
ments names acts of use, expressing the state-
forced, individualized operation of the mechanism of
legal regulation. Legal consciousness, as well as
legitimacy, has general significance of this mecha-
nism forming its grounds, core of the whole mecha-
nism. The system of mechanisms, specific methods
of forming the law, through which the legal system
of society moves, is determined at the level of basic
legal acts of the state (Trofimov, 2013, p. 1770).

So, in legal science, the main elements of
mechanism of legal regulation are: norms of law,
legal facts, legal relations, acts of the application of
norms of law, acts of the implementation of norms of
law, legal personality, legal consciousness, legal
culture. Point of view expressed by S. Alekseev that
all other legal phenomena — normative acts, inter-
pretation, legal technique, legal liability, etc. — join to
one or another of the main links of the mechanism
(can be attached to them) should be paid an extra
attention. Some of the criteria acquire new content,
more substantiated and relevant to modern
reality (Danilenko, 2009).

In modern legal science, two approaches have
been formed to identify elements of the legal regula-
tion mechanism.

1. Broad approach, characterized by a set of
elements involved in the organization of social rela-
tions: 1) the rule of law, which determines the model
of possible and necessary behavior of subjects of
social relations; 2) regulatory act — legal document
that provides a legal norm of a formal, determined,
official and obligatory nature; 3) legal facts — specific
life circumstances that result in the rule of law;
4) legal relations — a kind of social relations, regu-
lated by legal norms which perform functions of
interaction of such norms with a specific subject and
the definition of specific behavior for the personified
entities; 5) interpretation — activity aimed to deter-
mine the true meaning of rule of law in case of its
incomprehensibility or non-compliance with the re-
quirements of legal technology; 6) realization of
right — implementation of legal norm by observance,
enforcement, use and application; 7) legality, as one
of the principles of implementation of legal norms
through compliance with requirements of law by
subjects of law; 8) legal awareness, as the level of
awareness of legal prescriptions by subjects of law;
9) legal culture, as a kind of general culture, consist-
ing of spiritual and material values that relate to
legal reality; 10) lawful conduct — a conscious activi-
ty of subjects in accordance with the law, for socially
useful purposes and within the limits established by
legislation; 11) unlawful behavior — behavior contra-
ry to legal requirements; 12) legal responsibility — a
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measure of state coercion (personal, property or
organizational nature) applied to actors who commit-
ted an offense and involves imposing on them a
new additional obligation.

2. A narrow approach to the structure of the le-
gal regulation mechanism covers only those ele-
ments that form the basis of the regulatory function of
law. Among them — norms of law, legal acts, legal
relations, realization of law, legality. Each of the ele-
ments of this system performs a kind of function in
satisfying the interests of subjects, regulating social
relations, achieving the effectiveness of legal regula-
tion (Bostan, 2013, p. 242—-243).

These elements are also characteristic to the
mechanism of criminal law regulation.

Yu. Baulin argues that mechanism of criminal
legal regulation includes: 1) relevant norms of crimi-
nal law, hypotheses of which involve signs of a crime
committed by a person, and dispositions (sanctions) —
criminal legal sanctions, which authorities bodies of
power are authorized to apply to a certain offender;
2) legal fact — the commission of a crime (completed
or unfinished, one-person or in complicity, for the first
time or repeatedly, etc.); 3) acts of application of a
certain criminal law — hypotheses at the stage of pre-
trial investigation and hypotheses and dispositions of
the criminal legal norm by court. P. Berzin believes
that structure of mechanism of criminal legal regula-
tion includes the following main elements: a) criminal
law; b) legal facts; c) criminal legal relations; d) acts
of application of criminal law; e) acts of the implemen-
tation of criminal law. According to S. Shapchenko,
structure of mechanism of criminal legal regulation
includes the following main elements: a) criminal
legal norms (criminal law in its proper sense); b) legal
facts; c) criminal legal relations; d) acts of application
of criminal law; e) acts of implementation of criminal
law (Shapchenko, 2000, p. 64).

O. Naden notes that mechanism of legal regu-
lation is a consistent chain of changes in individual
legal phenomena: the norm of law, which regulates
criminal social relations — the legal fact — the rights
and obligations that exist in criminal legal relations
that arose on his grounds, — realization of these
rights and fulfilment of duties. M. Kropachev under
mechanism of criminal legal regulation understands
the system of successively interconnected ele-
ments: the subject of legal regulation, whose peculi-
arities determine the limits of measures used by
society that restrict the will, honor, dignity and prop-
erty interests of the individual, and hence the possi-
bility to encroach on them; legal norm; legal facts;
regulatory and security criminal legal relations; crim-
inal responsibility. O. Groshev argues that mecha-
nism of criminal legal regulation includes three main
elements — criminal legal norm, criminal legal rela-
tions, criminal responsibility. This is due to the fact
that Criminal Code does not contain the concept
and list of both types of measures of criminal legal
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influence (Truntcevskii, 2015), as well as elements
of mechanism of criminal legal regulation.

So, in theory of criminal law criminal legal norms,
legal facts, acts of criminal legal norms application and
criminal legal relations are recognized as elements of
mechanism of criminal legal regulation.

Similar components of mechanism of legal reg-
ulation are distinguished by scientists in the field of
criminal proceedings. So, A. Bakhta understands a
single system of legal means, which consists of
norms of criminal procedural legislation, criminal
procedural relations, application of criminal proce-
dural norms, applicable criminal procedure acts that
provide effective legal regulation and influence in
the field of criminal justice as a mechanism of crimi-
nal procedural regulation. This is confirmed by the
fact that some of these elements have virtually uni-
versal character for several branches of law.

At the same time, assignment of realization of
rights and fulfillment of duties to such elements, as it
offered by O. Naden, is illogical. Realization of rights
and fulfilment of duties is a certain process both
within mechanism of criminal legal regulation and in
implementation of criminal legislation. We consider
the stress on the subject of legal regulation (among
elements of mechanism of criminal legal regulation)
proposed by M. Kropachev also excessive.

Criminal responsibility, which some scientists
consider as an element of criminal legal regulation,
is clearly part of such mechanism, but to stress on it
as on independent element is inappropriate at least
because this is only one of the measures of criminal
legal influence within the criminal legal regulation of
social relations, for example, along with coercive
measures of educational nature or measures of a
criminal legal nature with regard to legal entities. By
the way, some scientists correctly point out the
mechanism for implementation of criminal responsi-
bility, given that this is one of the most important
and most common mechanisms for implementation
of criminal legislation.

To the structural elements of the mechanism of
realization of legal responsibility O. Samusevich
includes: a) organizational (the totality of subjects
involved in the process of legal responsibility);
b) normative (normative legal base, regulating the
behavior of all subjects involved in the process of
legal responsibility); c)instrumental (legal means
which implement legal responsibility); d) functional
(legal relations within which rights and obligations of
subjects are realized).

Instead, mechanism of implementation of crimi-
nal responsibility, according to E. Skulish and
I. Mitrofanov consists of a set of legal elements that
contribute to its normal functioning and could be con-
ventionally combined into several interdependent
units. For example, this is a block that provides the
beginning of implementation of criminal responsibility
(the legal framework for implementation), a block of
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legal relations, a block of criminal legal enforcement,
through which criminal responsibility is implemented,
and a block of individual legal regulation (which is
singled out conditionally for its study — it permeates
all the other blocks of the mechanism), which joins
the previous units in case of necessity to specify the
certain circumstances necessary for continuous reali-
zation of the criminal legal norms that establish pen-
alties for one or another act.

The closest for its legal nature to mechanism of
implementation of criminal legislation is the mecha-
nism of implementation of criminal legal norm. A.
Litvinov notes that the latter includes: the legal
norm, legal means, actions of officials and citizens.
But structure proposed has certain flaws. First of all,
the question arises whether criminal legal norms are
included to legal means or not. In addition, the list of
such elements seems inexhaustible and in our opin-
ion cannot create a complete mechanism of imple-
mentation of even one criminal legal norm.

According to the results of study of mechanism of
implementation of criminal legislation and other legal
mechanisms, we can conclude that its structure pri-
marily includes criminal legal norms and legal facts.

It is interesting to stress on position of scientists,
which are distinguished legal and factual basis within
the doctrine of mechanism of realization of law. In this
regard, the position of T. Falkina that legal (regulato-
ry) basis of mechanism of implementation of subjec-
tive rights and legal obligations are legal norms is
quite interesting. The actual basis is legal facts and
acts of legal enforcement. Scientists in the field of
criminal law, in particular P. Berzin, refer to criminal
law as the basis of «functioning» of mechanism of
criminal law regulation. It is hardly possible to overes-
timate the value of work performed and contribution
to science of criminal law, both to the scientific school
in general and its individual representatives in par-
ticular (Panko, 2014, p. 294).

Scientific novelty

Criminal legal norms are the legal basis for im-
plementation of criminal legislation, and legal facts
and acts of the implementation of criminal legal
norms are actual basis of this mechanism.

Of course, the mechanism of implementation of
criminal legislation is within the framework of criminal
legal relations, so the latter are an integral part of it.

Taking these elements into consideration
mechanism of implementation of criminal legislation
can be described in the form of this process: sub-
jects of criminal legal relations on the basis of crimi-
nal legal norms implement acts of criminal legal
implementation provided by the law on criminal re-
sponsibility within one of the four forms — compli-
ance, enforcement, use or application.
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Within framework of mechanism of implementa-
tion of criminal legislation, it is possible to distin-
guish its normative, instrumental, subjective and
functional components.

The normative component includes, first of all,
provisions of the law on criminal responsibility,
which determine the behavior of subjects of the
implementation of criminal legislation. It also covers
the provisions and other normative legal acts, in
particular the CPC of Ukraine, the norms of which
determine the procedure of implementation of crimi-
nal legal norms.

The instrumental component of mechanism of
implementation of criminal legislation covers a set of
criminal law methods, means and ways through which
the implementation of criminal legislation is made.

The subjective component of mechanism of
implementation of criminal legislation include sub-
jects involved in various forms of such implementa-
tion. The following categories of persons should be
recognized as such subjects: 1) subject of crime;
2) person who does not commit crime; 3) person
who committed socially dangerous act and recog-
nized as not having reached the age from which the
criminal responsibility comes; 4) person who com-
mitted a socially dangerous act and recognized as
insane; 5) person who acted within the limits of the
circumstances excluding the criminality of certain
act; 6) court.

The functional structure of mechanism of im-
plementation of criminal legislation characterizes it
in dynamics, reflects the interconnection and inter-
action of its elements.

Conclusions

In our opinion, the mechanism of implementa-
tion of criminal legislation should include the follow-
ing elements: 1) subjects of implementation, their
rights and responsibilities, enshrined in criminal
legal norms; legal awareness, legal culture, experi-
ence, abilities, skills; 2) forms of implementation;
3) results of realization (consequences of realiza-
tion); 4) procedure of implementation.

The mechanism of implementation of criminal
legislation should be analyzed considered in statics —
as a system of these elements — and in dynamics — as
an interaction of these elements. This mechanism is a
certain system of objective and subjective elements.
Therefore, this system can be represented as a set of
interrelated objective and subjective attributes.

The subject of the implementation of criminal leg-
islation is a person who embodies criminal law in life.

The subjective aspect of implementation of crimi-
nal legislation covers the legal culture, experience and
legal awareness of the abovementioned subjects.

The object of implementation of criminal legis-
lation should be recognized as rights and obligations
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of its subjects. This is what the implementation is The objective aspect of implementation of crim-
aimed at and what is laid down in criminal legal inal legislation covers, first of all, its forms — ob-
norms. For example, it may be the duty of court to | servance, use, enforcement, application. It also

impose a punishment as well as right of the perpe- | includes the consequences of implementation of
trator to reimburse the damage voluntarily. criminal legislation.
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CTpyKTypa MexaHi3aMy peanisauii KpMMiHanNbLHOro 3aKoHo4aBCTBa

Y 38’A3Ky 3 6idcymHicmio 8 meopii KpuMiHabHO20 fpasa rPyHMOBHUX PO3POOOK U000 CMPYyKMypu MEXaHiamy pe-
anizauii KpumiHanbHO20 3aKoHoOascmea, a MakoX CrieeiOHOWEHHS Uiei kameaopii 3 KpUMiHanbLHO-MPasosuM peayrito-
8aHHSIM | KPUMIHabHO-PasosuMU 8i0HOCUHaMU, Memoro cmammi € O0CNIOKEHHS KOHUenmyasbHUX 3acad cmpykmypu
MexaHi3Mmy peanisauii KpuMmiHanbHo20 3akoHodascmea. 3 02550y Ha crnieyudhiky memu, Memu U OKpecsieHux 3as0aHb
nybnikauji, eukopucmaHo pi3Hi 3azanbHOHayKoei, crieuianbHO-HayKosi ma gbinocoghcbki memodu, wo 3abesneyurnu
0b6’ekmusHe 0ocnidxeHHs npedmema ma ¢hbopMy8aHHs IPYHMOBHUX 8UCHO8KI8. Cepel HUX, 30Kpema, cucmeMHul, sKuli
bys sukopucmaHuli 0nsi 8UBYEHHST MexaHi3My pearnizauii KpuMiHanbHO20 3aKoHodascmea sIK UillicHo20 sieuwia, Wwo mMae
nesHi cknadosi; 0oeMamuyHULll — 3aCMOCO8aHO 3 MEMOI0 8USIBNIEHHST HEDOJTIKI8 | 3’Cy8aHHS HarNpPsiMié yOOCKOHaNeHHS
CmpyKmypu MexaHiamy pearnisauii KpuMiHaibHO20 3aKkoHodaecmea; 1102iKo-ceMaHmuYHuUll — Onsi Mo2nubneHo20 8UBYEH-
HS1 KameeopianbHO-MOHSIMIUHO20 anapamy wWo0o cmpyKmypu MexaHismy peanizauii KpuUMiHaIbHO20 3aKoHO0Oascmea.
Ha nidcmaei HasisHuX y crieuianbHil nimepamypi OyMOK 84eHUX CGhopMyIbO8aHO MpPono3uuii Wodo cmpyKmypu MexaHi-
3My pearni3auii KpumiHanbHO20 3aKkoHoO0ascmea, Onisi 4020 3acmocoeaHo Memod y3azanbHeHHs. Haykoea Hoeu3Ha.
KoHcmamosaHo, wo MexaHi3m peanizauii KpumiHaibHO20 3akoHodaecmea MO8UHEH OXOIMIeamu maki efieMeHmu:
1) cyb’ekmu peani3zauil, ixHi npasa (i 0608’a3Ku, 3aKpInneHi 8 KPUMIHaNIbHO-NPaso8UX HOPMax; rMPagoceidoMicms, rpaso-
e8a Kynbmypa, 00c8i0, yMiHHS, Hasuyku; 2) cbopmu peanizauii; 3) pesynbmamu peanizauii (Hacnioku peanizaui);
4) nopsidok peanisauyii. [JosedeHo, w0 mexaHiam pearnisauii KpumiHanbHO20 3akoHodascmea crid po3ensdamu e cma-
muui — K cucmemy yux erfiemeHmis, i 8 OuHamiUi — sk 83aemMo0it0 uux enemeHmis. BucHoeku. ApaymeHmosaHo, Wo
MexaHi3M peanizauil KpuMiHanbHO20 3aKoHo0aecmea — Ue CeoepioHa cucmema 0b6'eKmuBHUX i Cyb’eKMUBHUX efleMeH-
mis. Cyb6’ekmom peanizauii KpUMiHaIbHO20 3akoHodaecmea crid esaxkamu 0coby, sika eminoe KpUMIHaIbHO-MpPaesosi
Hopmu 8 xummsi. Cy6’eKmueHOK CMOPOHOI0 peanizauiil KpuMiHaibHO20 3aKkoHodasecmea € rpasosa Kynbmypa, 00c¢eio,
npasocesidomicmb 3a3HayeHux cyb’ekmis. Ob6’ekmom peanizauii KpuMiHanbHO20 3akoHodascmea cnid eusHamu rpasa U
0608’s3Ku ii cyb’ekmis, Ha WO cripsMosaHa peanizauis i Wo 3aknadeHo 8 KpuMiHanbHo-pasosux Hopmax. O6’ekmusHa
CmopoHa peanizauii KpuMiHanbHO20 3aKkoHo0ascmea Oxorie Hacamneped ii gpopmu — OOMPUMaHHS, 8UKOPUCMAHHS,
BUKOHaHHS1, 3aCMOCYy8aHHs, @ MaKoX HacioKu peanisauil KpuMiHanbHO20 3aKkoHo0ascmea.

KnouyoBi cnoBa: KkpuMiHanmbHe 3aKOHOLABCTBO; pearidauis; MexXaHi3M; KpuMiHanbHa BiANOBIAANbHICTD;
KpVMiHanbHO-NpaBOBE PErynioBaHHA; KpMMiHaNbHO-NPaBOBI BiAHOCUHU; KPMMiHaNbHO-NPaBoBa HOpMa.
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