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MoHATTA Ta CyTHiCTb NMOMMUITOK aAiBOKaTa B KpMMiHaHbHOMy npoBaaXxeH Hi

Mema cmammi — su3Ha4umu CymHicme rnoMusiok adgokama 8 KpuMiHanbHOMYy Mpo8ao)KeHHi, IXHI 03HaKu, Ha rnio-
cmaei 4020 cghopmynroeamu OegbiHiuito ub020 noHsmmsi. Memodonoeisi. MemodonoziuHy ocHosy OOCHiOXeHHs] cma-
Hoenams Memodu ma npulioMu HayKogo20 NisHaHHS. Ix 3acmocysaHHs 06yMoereHe cucmeMHUM MidXo00oM, SKul Hadae
MoXnugicmb po3ensidamu OKpecsieHi npobnemu 8 eOHOcMI iX couianbHo20 3micmy | puduyHoi ¢ghopmu. lcmopuko-
rnpasosuli Memo0d suKopucmaHo 05151 3’iCyg8aHHsI cmaHy Haykoeux 00cidxeHb 0isisibHocmi adg8okama 8 KpUMiHaribHOMY
nposadxeHHi. Llnsxom 3acmocysaHHs1 Memodie CUCMEMHO20 aHari3y, CUCMEeMHO-CIMPYKMypHO20 ma ¢hbopMalibHO-
J102iYHO20 3’7C0B8aHO CymHiCmb MOMUIIOK y OisimbHOCMI adgokama 8 KpuMiHaibHOMYy rposadxeHHi. Memodu cmamuc-
mu4Ho20 ma OOKyMEHmaslbHO20 aHasi3y Crpusinu 8USIBNIEHHIO MO3UMUBHUX | HeeamueHux meHOeHUil y npoueci
docnidxeHHs1 NOMUIIoK nid yac docydo8020 po3ciidysaHHs ma cydo8o20 po3eznsidy. Memodu modentosaHHsi ma npoaHo-
3y8aHHS 8UKOPUCMAaHO Onsi ¢hopMyeaHHsT MpPoro3uuili 3 yOOCKOHANEHHsT MeopemuYHUX [MOJIOKEHb, 08’sI3aHUX i3
MOHAMMSM | MPaso8or CYMHICMI0 NOMUIIOK adgokama 8 KpuMiHanbHOMY rposadxeHHi. Haykoea Hoeu3Ha nonszae y
hopMyno8aHHi HU3KU HOBUX KOHUenmyasnbHUX y KOHMmeKCmi 1opuOuUYHOT MpakmuKu MoJsioXeHb i 8UCHOBKI8 CMOCOBHO
pasoeo2o 3axucmy MoMusiok adeokama 6 KpUMiHanbHOMY Npo8adKeHHi, HayKoeo2o iX miyMayeHHs Mma OKPECNeHHS
8U3HayaNbHUX O3HaK 3 Memoto PO3PObIIeHHS KpUMIHaNbHO-MPoUecyalnbHUX MEXaHi3Mie eUsi8NIeHHs], eunpassieHHs1 ma
3arnobieaHHs1 makum romusikam. BucHoeku. Ha nidcmaei 30ilicHeHo20 aHanisy pisHux nioxodig y4eHux 00 8U3HAYEHHS
noHsmMmMs «rnomursika adeokama» HeobxiOHO 38axxamu Ha maki (io2o o3Haku: 1) donyckaembscs adgokamom rid Yac rnpa-
803acmOCO8HOI 0is/IbHOCMI; 2) cMeoproe Nnepewkoou, cyrnepeyums iHmepecam KiieHma, 3) nosisieae y siOxusneHHi i
8CmMaHoe/IeH020 fpouecyanbHo20 rnopsiOKy abo HenpasunbHil peasnisauii nonoxeHb 3akoHodascmea, 6e30isnbLHocMi,
YYUHEHHI [HWux ropyweHb; 4) Moxe 6ymu KoHCmamosaHa Sk MOoMUJIKosa KOMIemeHmHow ocobor abo opzaHOM;
5) ycysaembcs npasosumu 3acobamu, Wo peaniyromp y rpouecyanbHoMy nopsioky. Ha nidcmasi okpecrneHo20 nomur-
Ky adgokama 8 KpUMIiHanbHOMY rpo8adXXeHHi MOXHa susHadyumu sik HeobrpyHmosaHy Oito (disinbHicmb) abo 6e30isib-
Hicmb adgokama, wWo rnosszae y eidxurneHHi 8id 0bpaHoi cmpameeii, HenpasusibHOMY 3acImOCy8aHHI N0I0XKeHb KpUMiHa-
IIbHO20 rfpouecyanbHo20 3akoHodascmea YU HenpasurnbHIll peanidauii MosioxeHb 3akoHodascmea, YYUHEHHI [HWUX
rnopyweHb, WO Cripu4yuHUIU HeaamueHul Ons KrieHma pes3ybmam.

KniouoBi cnoBa: agBokaT; 3axMCHUK; MOMWUMKA; AOCYAOBE PO3ChidyBaHHs; CyAOBWUN PO3rMsA; TakTuka 3axucTy;
cTparerisi.

BcTtyn Yakimovich, 2015; Yaselskaia, 2017; Yaselskaia,
[ocsirHeHHs edekTMBHOrO pesynbTaty Aisnb- | Grischenko, 2018) yueni-npasosHasyyi. _

XWUTb Bifl HU3KN YNHHUKIB i, 30KpEeMa, NOMUIIOoK, sikux | MOMWUNOKY KpUMIHANbHOMY NPOBAPKEHHI, TIyMa4eH-
APUNYCTUANCS NOCaf0Bi 0COBU. HA LET KaTeropii pisHATLCSA 32 3MICTOM | BUOKpeMIle-

CYBOPOMY  MOTPMMAHHI  33CaaM  3aKOHHOCTI | 32MWLIAKTLCA MUTAHHS, NOB'A3aH 3i BCTAHOBNEHHAM

cy6'ekTamm, siki 3AICHIOKTb Ll NpoLec um sany- | BUSHAYANBHUX O3HAK MOMWIIOK afBOKATa, PO3MEXxy-
YeHi 10 HbOrO, MOMUAOK He Mae ByTu. MpoTe Linkom | BaHHAM IX i3 CYMDKHUMM KATeropisiMu B AisnbHOCTI
YHUKHYTY X HEMOXNNBO. Y LibOMY it nonsirae Hera- | MPOXECIAHNX y4aCHWKIB  KPMMIHANbHOTO  NpoLecy.
TUBHWA EHOMEH MOMUMOK y KpUMiHanbHomy npo- | Came BHacmifok HeksaricikoBaHux Al ajsokata
Ba/)KEHHI. 3 OIMsAY Ha 3a3HaueHe, 3 HaykoBoi mo- | MOXYTb GyTu MOpyLIeHi npasa Ta 3akoHHI iHTepecK
Ui KOPEKTHUM BUAAETHCS NULIE 3aBAAHHS Wojo | YACHUKIB KPUMIHANbHOro MpoBakeHHs, ocnabnio-
MiHiMi3aLii Takux MOMMUMOK. BuMBYEHHS cheHomeHy | ETbCS aBTOPUTET CACTEMM MPaBOCYAAS. 3asHadeHe
MOMUMOK Yy KOHLENTyanbHOMy po3pii nouarnocsi | 3YMOBIOE aKTyarbHICTb 06paHol Temu.

came 3 BU3HaYEHHS NOHATTS MOMMIIKH. ) )

Komnnekc npobrnem, Nos’AsaHnx 3 opraHisaLiiiHo- MeTa i 3aBAaHHA AOCNIMKEHHA

NpaBoOBUMU MEXaHI3MaMU BUSBNEHHS, BUNPaBNEHHSA MeTa gocnigpkeHHs — BUCBITAUTY CYTHICTb NOMU-
Ta 3anobiraHHs MNoOMUIIKam Yy KPUMMIHanbHOMY | fOK agBokaTa B KPUMIHArbHOMY MpPOBa[KEHHI, OKpec-
npoueci, y pisHi Yacu [OCifXyBanu BITYM3HSAHI | NUTK iXHI XapaKTepHi 03HakW, Ha migcTasi Yoro cdop-
(Abramova, 2004; Bernaz, 1993; Boiko, 2015; | myntoBaTu AediHiLit0 NOHATTS NOMUIIOK TaKOro BUAY.

Hultai, 2008; Kaplina, 2010) Ta iHo3emHi (Amelkov, [Ons pocsrHeHHs meTtn Byno MOoCTaBfeHo Taki
2014; Chjan, 2013; Jeleva, 2015; Koriakina, 2013; | s3aBgaHHS:
Kurtis, 2018; Lobanova, & Viskov, 2017, — [OCMiANTM HayKOBi NOrMAAM BYEHUX CTOCOBHO

Lobanova, 2018; Mardoian, 2017; Maslova, 2015; | noHaTTs «nomunka» 3 METOK eKkcTpanonsii Bigno-
Titov, 2013; Trubnikova, 2015; Vladykina, 2014,
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BiJHWX 3HaHb Ha TPaKTyBaHHSA NOMWIOK afBoKaTa B
KpUMiHanbHOMY NPOBaAKEHHI;

— 3'acyBaTy XapaKkTepHi O3Haku Uiei kaTeropii
LUMAXOM 3iCTaBfEHHA 11 3 iHLWMMWU CYMDKHUMMK MO-
HATTAMM 1 TEepMiHaMu,;

— cchopmynioBaT aBTOPCbKE TYMaYeHHSA «Mo-
MWUIOK afBoKaTa B KpUMIHANbHOMY MPOBAOKEHHI».

Buknap ocHoBHOro matepiany

CnpaseanuBicTb Y KpUMiHaNbHOMY CYAOYUHCTBI
Hemoxnusa 6e3 AOTPUMaHHA npaB ycCiX ocib, ski 4o
HbOro 3anyyeHi. 3axucT, NPeacTaBHULUTBO W iHLWI
BWAM MPaBOBOi JOMOMOrU B KPUMIHANbLHOMY MpoBa-
[DKEHHI, Bu3Ha4eHi B 4. 1 cT. 1 3akoHy YkpaiHu «[po
afBoKaTypy Ta aABOKaTCbKy AiANbHICTb», € Bararto-
acneKkTHUMU MOHATTAMMU, O MICTATb NpouecyarnbHi i
OpraHisauiiHi XapakTepucTukn, oByMOBIOKYMN Big-
noBigHy nosuuito agsokaTta i oro knieHta. MNpasunb-
HO OpraHizoBaHa JisNbHICTb aABoKaTa-3axmcHuKa
Ma€ BaXnuBe 3HAYEHHs [AONS OUHIOBAHHS SKOCTI
HagaHol MpaBoBOI AOMNOMOrM Mig3axncHOMY Ta pe-
3ynbTaTiB npouecy 3aranom (Lypivska, 2016). Ans
eheKkTUBHOI  OiANbHOCTI  afBokaTa-npeAcTaBHUKa
HeobXigHMMN YMOBaMU € MOXITUBICTb 3a0e3ne4eHHs
peanisauii Ta NOHOBMEHHA MNOPYLUEHUX KPUMiHaMb-
HUM NPaBOMNOPYLUEHHAM npaB  noTepmninoro,
BCTAHOBIEHHSA 1 CTSArHEHHSI 3anopfisHol LwKogu, no-
nepeaxeHHs Ta/abo ckacyBaHHS HeOOIr'pyHTOBaHWX,
HE3aKOHHUX | HecnpaBeaIMBMX PilleHb, Ail cnigumx i
CyAOBUX OpraHiB, MakcumarnbHe 3a[0BONeHHsA 3a-
KOHHUX iHTepeciB (Shyian, 2019).

CnoBo «agBokaT» MNOXoAUTb Bif4 NaTUHCBKUX
advocare — 3aknukaTu Ha gonomory, advocatus —
NOKIMWUKaHWIA, SIKi LIiNKOM BigobpaxkatoTb CYTHICTb Ais-
NbHOCTI aaBokaTa. BiH noknunkaHuin gonomaratu
TOMY, XTO 4O HbOro 3BEPHYBCSH, abo 3060B’A3aHui Le
pobuTy BIAMOBIAHO 4O BUMOr 3aKOHY. AABOKaT € Ba-
XMUMBUM  npodeciiHuMm  cy6’eKTOM  KpUMMIiHarnbHO-
npouecyarnbHOro AOKa3yBaHHSA 3 MEBHUMU OOMEXKEH-
HAMW B MpaBaxX i MOXNMUBOCTAX (Hanpuknag, Yy
pasi Moro yyacTi sk 3axucHuka B 36upaHHi fOKasiB,
NOpPIBHSAHO 3i CTOPOHOO 06BMHYBaYEHHS)
(Kolokolova, 2010).

Y npoueci 4ocynoBOro poschnigyBaHHA Ta Cy-
JOBOro po3rnsaay NPUAHATTS afBOKaTOM TaKTUYHUX
pilleHb 3yMOBIIEHO HEOOXIOHICTIO BUSBWUTM [LOKa30-
BY iHpopMaLilo NPO BYMHEHHS KPUMiHANbHOro npa-
BOMOPYLLUEHHA, CMpOCTyBaTu [AOKasn MNpOTUNEXHOT
CTOPOHW, OBCTOATU no3uuito knieHTa. Llen npouec
MOB’A3aHUIA 3  BUKOHAHHAM  iHTEMEKTyanbHUX
3aBAaHb, WO y CBOIN CTPYKTYpi MICTATb Aekinbka
HeBigoMux. POpMyBaHHSA CNiNbHOT cTpaTerii 3 nigsa-
XUCHUM, NMPUAHATTSA NPaBUIbHUX PilLEHb Y KpUMiHa-
NbHOMY NPOBaAXeHHI — OCHOBAa aKTUBHOI pO3yMOBOT
DiSNbHOCTI a[BoKaTa-3axuncHuKa, ajBokaTa-
npeacrtaBHuka. [lig vac peanisauii NoBHOBaXeHb
NMOMWITKW, SIKUX TMPUNYCTUBCHA afBoOKaT, TaKTWUYHI
NPOpPaxyHKN MOXYTb CIIPUYMUHUTU NOTIPLUEHHS SKOCTI
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[0Ka30Boi iHpbopmalii, npussectn fo ix 6esnoso-
POTHOI BTpaTH, LLO NOCNabuTb NO3uLii KnieHTa.

Peanisyloun cBoi NpodeciiHi NOBHOBaXKEHHS B
KpMMiHanbHOMY nNpoBaMKeHHi, agBokaT dQopMye
nosuuito, sika 3anexHo Big 3MicTy nepenbavae pis-
HUA o6car nisHaBanbHOI Ta NPaKTUYHOT aKTUBHOCTI.
Mo3uLis CTOPOHM 3aXMCTYy MOXe 3yMOBWUTU cTpaTe-
rito, CMPSAMOBaHy NULLE HA KPUTKUKY CTOPOHU OOBU-
HyBayeHHs, ab0 BCTAHOBMEHHS 3aXWCHUKOM YCiX
MOXNMBUX OBCTaBWH, CNPUATANBMX NS Nifo3ploBa-
Horo, OGBWMHYBAYeHOro, He3anexHo Big Mi3HaHOro
CTOpPOHOI 06BUHYBaYeHHS (Dudko, 2018).

3BinbHEHU Big 0OOB'A3KY [OBEAEHHS CBOIX
TBEPLKEHb 3aXWUCHUK 3AINCHIOE [OBEAEHHS nepe-
BaXKHO LUMSAXOM KPUTWUKW | CNPOCTYBaHHSA 3BUHYBa-
YeHHs, [03BOMYy 4YM ocnabneHHs CyKynHocTi o6Bu-
HyBarnbHUX [OKa3iB LUMASAXOM KPUTWYHOrO aHanisy
KOXHOrO 3 HMX. AKLEHTYIOuM yBary Ha Hepocnigxe-
HOCTi oKpemux o6CTaBWH, CYyMHIBHOCTI OAHMX AOKa-
3iB | CynepeynunBoCTi iHLWNX, 3aXUCHUK OBI'pYyHTOBYE
HeJoBefeHICTb OOBUHYBaAYEHHS, WO 3a HOPUGNYHK-
MU Hacnigkamu Bignoeigae AOBEAEHIN HEBUHYBATO-
cTi (Bufetova, 2018). lNpodecioHaniam agsokarta i
KBanicpikoBaHICTb HagaHHSA OOMOMOrM 3anexartb Bif
MOro akTUBHOCTI B KpUMiHaNbHOMY npoueci, BOAHO-
Yyac, BU3HaYalTbCA MOXIUBUMU YMYLLUEHHAMM, NPO-
paxyHKamu, NOMUKamu TOLLO.

Y KOHTEKCTi JOCnigxeHHs HeobXigHO cdopmy-
NIOBATN BU3HAYEHHS NOHATTA «NOMUIMKA aaBoKaTay.
OCKinbKM NOMUNKMA afBOKaTIB € Pi3HOBMAOM NOMMU-
NOK Yy KpUMiHanNbHOMY MPOBAMXEHHI, LUe MOHATTH
cnif, po3rnAHyTU cCamMe B KOHTEKCTi aHanisoBaHoi
cepyn  NpaBOBIAHOCMH. TakoX  akTyamnbHICTb
3’ACyBaHHSA CYTHOCTI NMOMWUMOK aABoKaTa B KpUMiHa-
NbHOMY NPOBaMKEHHI 3yMOBMEHa HeOobXigHICTIO
YCYHYTU PakTopu, LUO CNPUYUHSAIOTL HekBanidiko-
BaHe HafaHHA afBOKaTOM MpaBoBOl LOMNOMOrHM,
3aTAryBaHHA KpUMMIHanbHOro npouecy, NPUAHATTS
HenpaBoCYAHNX PilleHb, @ TakoX NOCUIUTKM rapaHTii
3aKOHHOCTI Yy BigHOCMHax MK rpoMagsHamu Ta
cyb’ektamy BnagHuMx noBHOBaxeHb (Garmaev,
2010). 3’AcyBaHHA nNpaBOBOro 3MICTy MOMMIIOK
afBokaTta, NpUYMH Ta YMOB iX BUHWKHEHHS € O4HUM
i3 YUHHMKIB BMIIMBY Ha NiABULLEHHA €dEeKTUBHOCTI
Ta SKOCTi HafjaHHs KBanicikoBaHOI npaBHMYOI [0-
NMOMOrK, 30KPeEMA, 3MILHEHHS OOBipU 0O CUCTEMMU
npasocynas.

TepmiH «nomunka» € GaratosHa4yHuM, NpoTe B
LUMPOKOMY 3HAYEeHHI L «HEenpaBWMbHICTb Y AisiX,
OyMKax», «BigxuneHHs Big npasun» [Ojegov, &
Shvedova 1987; Ojegov, 1990), aki cynpoBOAXYIOTb
NPUAHATTS pilLeHb.

KpumiHanbHe mnpouecyanbHe 3aKOHOOABCTBO
He onepye TEPMIHAMWN «MOMWIKay, «NMOMWIIKa afBo-
KaTay». HaTtomicTb y HayKoBill niTepaTypi Ta npakTu-
YHIN OiANbHOCTI OpraHiB KpUMiHaNbHOI toCcTuuil ans
NMO3HaYeHHs MOMMUIIOK OpraHie AOCY4O0BOro po3crii-
OYyBaHHSA M cydy 3acCTOCOBYHOTb Pi3HI TEPMIHU: «He-
Joniku gocynosoro poscnigyeaHHsa» (Boiko, 2015),
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«cnigyi nomunkun» (Aubakirova, 2012), «cygosi no-
Munkm» (Hultai, 2008), «nopyLueHHs 3akoHy» (Shir-
vanov, 2005), «3noBxuBaHHa npasBom» (Kaplina,
2010), «nopyLUueHHs HOpM npasay (mpouecyanbHo-
ro, MmarepianbHOro), «npouecyanbHi MOMUNKU»
(Kuznecov, 2001) Towo. BesnepeyHo, Ui NOHATTA
HeoZHO3HauHi, npoTe iX Moxe OyTu 3BedeHO Ao
NOMMWITOK.

PosrnaHemo gesiki nornsaam AocnigHuKiB Woao
MOHATTA «MOMUIIKa» 3 METOK eKkcTpanonsauii Hayko-
BWX 3HaHb Ha TNyMavyeHHs MOMWIOK ajBokaTta, Bu-
SIBMEHHS IXHIX XapakTepHUX O3HaK i OPMYyNOBaHHS
aBTOPCLKOrO BU3HAYEHHS.

Y Teopii ynpaBniHHA NOMUNKOK BBaxakTb pe-
3ynbTat Aii, yYMHeHoi HeTo4yHo abo HenpasurbHO,
ycynepey nnaHy, KOnu OTPUMaHui pesynbTaT He
Bianosigae Bu3HayeHomy. [lomunka nepenbavae
3icTaBneHHs pes3ynbTaTy i Npouecy, AKuid Npu3BiB Ao
MOMUIIKOBOrO pesynbTaTy, OCKifbku noro ©yno go-
CAITHYTO BCYMeped nparHeHHsM cyb’ekta oTpumaTtu
nosutusHuin pesynetat (Drobot, 2011). Ha gymky
KO. K. CTpenkoBa, MpuYMHa BUHWUKHEHHSA MOMMWIIOK
3aknageHa y isnyHin Ta po3yMmOoBI AiANbHOCTI
cyb’ekTa, OCHOBHUMMW e€TanamMmu SKOI €. yCBigoOMIEH-
HS OISNbHOCTI y BWUMMA4I MOTUBY, OUiHKa HasBHOT
cuTyauii, ¢OPMYNIOBaHHA MeTW, pPO3POBNEHHS
pilleHHA €K naHulora MoCnigoBHUX MNepeTBOpeHb
HasiBHOI cuTyauii Ha uinboBy, BUOIp 3acobiB Aisnb-
HOCTI, peanisauis piweHHs. Came Ha OCTaHHbOMY
eTani i BuWHMKaOTbL nomunku. Hacamnepen ue
MOB’SI3aHO 3 HEMOXIUBICTIO OO’EKTUBHO OLIHUTK
HasiBHy cuTyauilo nig Yac Bubopy 3acobis gisanbHOC-
Ti, WO NpM3BOAUTL 4O BUHUKHEHHS HECNPUATINBOMO
pesynbTaty (Strelkov, 2001).

3 no3uyii KPUMIHANICTUKN TakTUYHa NOMUIIKA,
sika Moxe OyTu BnacTueBa 1 AignbHOCTI agBokaTa, —
ue NPUAHATTA pilleHHa 3a 00paHOK TaKTUYHOK
niHielo, Ake He 3abe3neynno ovikyBaHUX pesynbTa-
TiB, a ii BCTAHOBNEHHS BigOyBaeTbCs Micns peanisa-
Uil TaKoro pilleHHsi. 3asHayeHe NpusBoAuTb A0 Mo-
MUJIKOBOCTI pILLEHHS 3aranom, To6TO A0 TaKTUYHOI
NOMWITKK, SIKLLO pileHHs Byae BukoHaHo (Bululukov,
2015). TakTU4HUMKN [esKi KpuMiHanicTu BBaXalTb
TEXHIKO-TexHonoriyYHi nomunkn (Kazgerieva, 2006).
Taka nosuuisi BUOAETbLCA KOHTPaBEPCIAHOW, OCKiNb-
Ku oneyaTku, rpamaTuydHi abo CTUMICTUYHI NOMUIKHN,
SAKUX MPUNYCTUNUCA B AOKYMEHTaX, NigroTOBNEHUX 3
BUKOPUCTaHHAM komm'toTepa abo iHLWOI TexHiku,
BigoOpaxaloTb caMe TEXHIYHUIA XapakTep AisnbHOC-
Ti (Hanpuknag, HenpaBuIbHE 3a3HAYEHHS aHKETHUX
OaHUX KnieHTa, HaBMUCHE CMOTBOPEHHS OMuCy iH-
opmauii, Wwo moxe OyTu BMKOpPUCTaHa Sk Aokas Y
KpUMiHanbHOMY NPOBafXKEHHI).

I3 yboro npusogy M. M. lN'ynbTain 3ayBaxye, WO
MOMWITKN B KPUMiHanNbHO-NpoLecyarnbHiin JisnbHOCTI
MatoTb He fuLle NpeaMeTHO-NPaKTUYHUIA xapakTep,
SIKUIA NonArae B NOrpiLLHOCTSAX Mif Yac NPOBafKEHHS
cnigumMx |1 cygoBux A, a W iHTenekTyanbHo-
NOriYHUA, WO BUSABMSAETLCSA B HENPaBUIBHOMY OLi-
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HIOBaHHI HasABHOI Yy cnpasi AOKa30BOi iHopmauil
Ta NPUAHATTI Ha 1T NigCTaBi HE3AaKOHHMX | HEOBI'pyH-
TOBaHMX MpouecyanbHux piweHb. 3 ornsagy
Ha ue, cnigyi i cyaoBi NOMWMKU MOXYTb OyTu npeg-
METHO-MPaKTUYHUMUN 1 IHTENEKTYanbHO-MOrMYHUMM
(Hultai, 2008). JocnigxXyto4n CYTHICTb, NMOXOOXKEHHS
Ta Buamn cnigumx nomwunok, B. [1. BepHa3s Buokpem-
NIOE NOriYHI NOMUIKM SAK NiABWA, THOCEONOriYHUX.
JloriyHi MOMUINKY BYEHWUA NOAINMB Ha YOTUPK TPYNN:
NMOMWIKU B NOHATTAX; MOMUIMKU B CYOXEHHSAX; NOMMU-
MKW B yMOBMBOAaX; NMOMWMKMW B gokasax (Bernaz,
1993). BoHu, BesnepeyHo, MOXyTb ByTW BNacTuei 1
agBokaTtaM y KpUMmiHanbHOMY NpOoBaaXeHHI.

He BapTo Takox BUKtoYaTK, LLO afBOKaT MOXe
NpUNYCTUTUCHA MOMWUMOK NpoLecyanbHOro Xapakre-
py, SKi NOB’A3aHi 3 HW3bKUM piBHEM MNPOdECINHOI
nigroToBkM, HegbanicTio Towo. 13 Uboro npueogy He
nogingemo nornag M. K. CupnunbaeBa, sikmin  go
CyO’EKTIB YYMHEHHSA Takux MOMWIOK BigHOCUTb BU-
KIMIOYHO YMOBHOBAaXXEHUX MNpPOLECYyanbHMX OpraHiB
(Syrlybaev, 2014). Ha Hawy Aymky, agBokaT $K
NPOMECINHNA  YYaCHUK KpUMiHanbHOro mnpouecy
HesanexHo Big OpMU 3anyyeHHs Ta ydvacTi B
HbOMY MOXE NpuUNyckaTncs came npouecyanbHUX
nomunok. poTe oBymoBneHi BOHW, Hacamnepes,
TaKTUYHUMU NpopaxyHKaMu.

Oxkpewmi BucHoBku P. C. BenkiHa wono cnigymx
NMOMUNOK MOXHa npoekuitoBaTu W Ha AianbHICTb
ajBokata B KpUMiHanbHOMY MPOBaXEHHI. Y4YeHui
pO3pi3HAE rHOCEONOrivHi oMUk (pakTuyHi, To6TO
npeameTHi, i noriydi) Ta nomunkn B Aiax (Belkin,
2001). lMepw HK NpUAHATM OyAb-AKe PILLIEHHS 3
METOI MOro noganbLuoi peanisauii, agBokaT, §K i
Cnigyvin, BUKOPUCTOBYHOUM BCi HasiBHi  3HaHHS
(30KkpeMa cneuianbHi — OPUAKYHI) | HoBY iHOopMa-
Lito B KpUMMiHanbHOMY MpOBaAXeHHi, BOAETLCA [0
NOriYHMX MNPUAOMIB MUCNEHHS.

Came Ha Ui ctapgii noriMHOro MUCNEHHS Hal-
YacTile NPUMyCcKarTbCA NOMUIOK Y MOCUIAHHSAX Ha
JoKasun, aprymeHTauii noganbLlnx BUCHOBKIB i npu-
NHATWX pieHb. O3HaNoMMBLUNCHL 3 BUCHOBKOM €KC-
neprta, 3axWCHWK, BIiAMOBIAHO A0 MOKNaAeHUX Ha
HbOro OOOB’'A3KIB, MOBUHEH YBaXKHO BUBYMTU N OLi-
HUTW AOro He CTiNbKM 3 No3uuii aprymeHTOBaHOCTI,
0BOr'pyHTOBaHOCTI, 3B'A3KY Ta ChiBBIAHOLWEHHSA 3
iHWMMK Jokasamu, 3ibpaHumMy B KpUMiHaNbHOMY
NPOBaAXeHHI, CKiMbKM 3 MO3ULiT «3pYy4HOCTI» AnS
nig3axncHoro 3 MeTo POPMyMOBaHHS, KOperyBaH-
HS TaKTWKW, Nnodanbluol NOBediHKM B 3mMararibHOMy
npoueci. AaBokaT MOXe NOMUNATACS LLOAO MOXMU-
BOCTE BIiAMOBIQHOrO BUAY CYAOBUX EKCMepTus,
HenpaBUIbHO OLHIOBATW KOMMETEHTHICTb ekcnepTa,
AIKMA NPOBOAMB €KCnepTu3y, copmyroBas BUCHO-
BKW. Taki MOMMWIIKOBI YMOBUBOAM 3axXuCHMKa Crigyo-
ro MOXYTb CMOHYKaTU MAOro KMonoTaTu npo BUKITHO-
YEeHHS LbOro BMCHOBKY 3 AokasiB abo npusHaynTu
NMOBTOPHY CYAOBY ekcnepTuay. Y uboMmy pasi ngetb-
Cs Npo pakTu4Hi, abo NpeaMeTHI, MOMUNKN SIK CNo-
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TBOPEHE YABMEHHSA MPO BIGHOCUHMN MiX NpegMeTamm
ob6’ektuBHoro cBity (Belkin, 2016).

AZBoKaT $K YYaCHMK KpUMIHaMbLHOro npoBa-
[DKEHHS, BUKOPWUCTOBYIOYW FTOTYHI MPUAOMM MUCTEH-
H$1, OL|iHIOE, MOPIBHIOE BNACTUBOCTI Pi3HMX NpeaMETIB,
pesynbTaTh ix B3aeMoaii. [1poTe 3micT chopmynbo-
BaHUX BUCHOBKIB Byae 3anexaru Big rmunbvHn 3HaHHs
agBokaToMm uux npegmeTiB. [oBepxose, Hernmboke
iX Mi3HAHHS 4acTo MPU3BOAWUTE 4O MOMMIIKOBUX BU-
CHOBKIB i noganbLumx HenpasunbHUX gin. OgHak Ha-
BiTb Y TUX BUMNagKax, Konm MUCNeHHs agsokata 6yno
MNOMYHO BUBXKEHUM, OOIPYHTOBaHUM, TakuMm, LUO
NOriYHO BMNNMBANo 3 OBroBOPEHUX i3 KMiEHTOM Je-
Tanew KpUMiHanbHOrO MpoBadXeHHsi, OyB OKpecne-
HUIA NnaH noganbLuoi cTpaTerii ChiflbHOI AistNbHOCTI,
y npoueci Noro peanisauii MOXMuBI NOMUMNKK B LiSX,
30Kpema LWOAOo NOCMIAOBHOCTI KOMMMEKCY B mpoue-
cyanbHux dii. Ha ubomMy eTani MOXyTb BUHUKHYTU
npouecyarnbHi W TakTU4Hi NOMUMKU. AKWO aasBokaT
He 3Hae | He BUKOHYE BUMOT KpMMiHanbHOro npoue-
CyarnbHOro 3aKOHY — Lie Moro nomurka.

Taki Heponikm B  [OiANbHOCTI  aaBokaTa-
3axuCHUWKa, afBokaTa-NnpeacTaBHNKa MOXYTb Tpanu-
TUCA Yepe3 HedoCTaTHI MNpPOMECIAHY MiAroTOBKY,
HEKOMMETEHTHICTb, CBIAOMO HenpaBOMIpHi Aii, a
TakoX YyHacnigok noro pobpocosicHOI nomunku. 3
nepenivyeHnx nigcras CyMINiHHICTb MOMWUIKN aaBokaTa
HEe BUKINOYAE MOXIUBOCTI BU3HAHHS i MOMUITKOLO.

OTXe, NOHATTA «NOMWIIKa» B KPUMIHamMICTUYHIN
Ta KpuMiHanbHo-fpouecyanbHin nirtepaTypi
MO3B’A3YI0Tb 3 NMPUYETHICTIO YYacHWKa KpUMiHanbHO-
ro nNpoBafXeHHA A0 Ail, Aki xova i € Hacnigkom
HEHaBMUCHUX AiA ocobu, WO npuiMae BignoBigHe
PiLLEHHS, NpOTE BBaXalTb MOPYLUEHHAM HOPM |
NPUHUMMIB KPUMIHANbHOrO CyAo4YMHCTBa abo peko-
MeHaaui  KpumiHanictukn. [lcuxonoriyHnii  mexa-
Hi3M MOMWIKN B TaKOMY pa3i MOXHa CxapakTepusy-
BaTu 9K CyO’eKTMBHE CTaBrieHHs ocobu BnacHe Ao
noMunky Ta i Hacnigkie, WO BUSBMSETLCSA Y CBIAO-
MOMY AonyLeHHi abo cymniHHin omaHi (Uzunova O.,
& Uzunov P., 2009). CymniHHiCTb 3acBiguye, L0
aJBoKaT AifB BiAMOBiAHO A0 CBOIX 0OOB’A3KIB, 3Ba-
XyBaB [oKasn, ouiHoBaB aKkTu i TIIyMa4mB 3aKOH,
npoTe 3 NeBHUX OO’EKTUBHUX YM CYB’EKTUBHUX Npu-
YUH NPUNYCTUBCSA NOMUIKN.

Ons dopmynioBaHHA AediHilii NOHATTS «no-
MUKa agBokaTta» B KPUMIHanbHOMY MpPOBafXEHHI
Hacamnepen AOUINbHO anenioBaTy A0 HayKOBUX
JOCRIMKEHb YYEeHUX, MO3ULIT AKAX He MOB’A3YITb
MOMUNKY 3i 3MOYUHHOKW AianbHicTo.  KnoyoBum
acnekToM Yy BU3HAYeHHi € Te, WO, Ha BiAMiHY Bif
CMPSAMOBAHOCTI AisiNbHOCTI BIOBHOBAXEHUX Y4aCHU-
KIB KpMMiHaNbHOro NPoBamXeHHs, AiANbHICTb aABo-
KaTa nepegbadyae OTPMMaHHSI NMO3UTUBHOTO Pe3YIlb-
TaTy came AN KNiEHTa, NPOTE 3 Pi3HUX NPUYUNH UeW
pes3ynbTaT 3peLUToo € NOMUIKOBUM.

3a cyTHICTIO MoMuMKa agBokaTa Cxoxa Ha
cnigyi nomunkn. BogHovyac HenpaBwsbHi (MOMUIKO-
Bi) Aii (6e3fisanbHICTb) Ta/abo pilleHHs agBokaTa He

26

3aBXaun 00’eKTUBHO NPOTUNPABHI, BOHN € XMOHUMM 3
nosuuii nNpeacTaBHULTBA iHTEPECIB KIieHTa, WO €
iCTOTHOKO PUCOI0 aHamni30BaHOro MOHATTA. 3MicT
NOMWIKN aABOKaTa 3YMOBIIOE HOPUANYHY XapakTe-
PUCTUKY 3axOAiB LWoao ii ycyHeHHs. 3aebinbLioro
Taki NOPYLIEHHS He nepenbayarTb npouecyarnbHO-
npaBoBOi BiANOBIAANbHOCTI, X MiKBIAOBYIOTb Y pi3-
HWIA cnocib npouecyanbHO-NPaBOBOro 3axucTy (40
npuknagy, LNsSXOM BU3HAHHSA [0Ka3y HeaonycTu-
MUM Yy pasi BiACYTHOCTI 3aXUCHMKa Nig Yac npouecy-
anbHOT Aii, Konu noro y4vyactb € 0BO0B’A3KOBOID),
CMpsMOBaHi Ha OopraHisaLilo 3aKOHHOro 1 OBr'pyHTO-
BaHOro po3rnsagy cnpasw. Nonpu Te, WO 34iACHEHI B
MeXax 3aKkoHy Aii agBokaTa MOXYTb HEraTMBHO MO3-
HaYUTUCH Ha iHTepecax NpaBoCyAAs, SKOCTI po3r-
nagy Ta BUPILWEHHI KPUMiHaNbHOro MNpoBaXeEHHS,
OfjHaK OCHOBHVM 3aBAaHHAM afBoKaTa € NpeacTaB-
HULUTBO NpUBATHOroO, a He NybniYHOro iHTepecy.

[JouinbHo cniBBigHECTU MOMUMKY ajaBokaTa 3
KaTeropiclo «3rNoBXUBaHHS NMPaBOM», sika B NPSMO-
My 3Ha4yeHHi nepefbavae BUKOPUCTAHHS NpaBa «Ha
3r0» B TUX BUNagKax, KONU BMNOBHOBAXEHUI CyD’ekT
Bonogie cyb’eKTUBHUM MpaBoM, Ai€ B NOro Mexax,
npoTe 3aBAae LWKoAM npaBaM iHwux ocié abo cycni-
nbcTBy 3aranom (Kaplina, 2010). Y geskux sunag-
Kax csoboja BUKOPWUCTAHHA YyYacCHWKaMW KpUMiHa-
NbHOro CyAoO4YMHCTBA CBOIX MNpoLlecyanbHUX Mnpas
MOXe NPU3BECTU [0 EroiCTUYHO OPIEHTOBAHOI Mo-
BEAIHKW, SIKa W CTAHOBWUTb 3MOBXMBAHHA HadaHUM
uin ocobi npaBom (Hanpuknag, HeogHOpasoBe
NnodaHHsa y4vacHMKamu npouecy ckapr abo krono-
TaHb CTOCOBHO OAHWX i TUX caMux Aih abo 6e3pin-
NbHOCTI OCiD, AKi BeAyTb KpUMiHanbHWIA npouec, 3
TUX camux nigcTas, TOMy caMoMy cyB'ekTy, 3okpema
cKkapr i KnonoTaHb B iHWIA CTUMICTUYHIA dhopmi,
OfHaK TOTOXHWX 3a 3MiCTOM; BaraTtopasoBe 3asB-
NeHHs HeoBrpyHTOBaHMX BiABOAIB CNig4YOMy, 3axXuc-
HWKY, CyAdi; HenogaHHa abo HecBoevacHe NoAaHHs
JOoKasiB uM iHWKMX MaTepianiB Ha 3aKOHHY BUMOrY
YNOBHOBaXeHNX CyO'eKTiB; 3aTAryBaHHA O3HaOM-
NEeHHs 3 maTepianaMu KpMMiHarnbHOI Cnpasu; HeOA-
HopasoBa HesiBKa OO0 Cydy 3 Pi3HWX NPUYMH TOLLO)
(Kaplina, 2010).

OTxe, 3MOBXWBaHHA NPaBOM, MPaBONOpPYLUEH-
HS, 30Kpema KpuUMiHarbHi, He € NpeaMeToOM HaLloro
AocnigxeHHs. Moro cTaHoBNATL yuMHeHi aaBokaTa-
MW NOMUIKN — TEXHIYHI, TAKTUYHI, NpouecyarnbHi, Ak
ICTOTHO HE MNO3Ha4yalTbCA Ha BUKOHaHHI 3aBhaHb
KPUMIHANbHOrO  MpoOBaKeHHS 1 OB’€KTUBHO
MEHLLIOIO MIpOI0 NEPELUKOAKAOTb X [OCATHEHH!IO,
BOAHOYAC, MOTipLYOTb CTaHOBULLE 0COBU, iHTEpecK
AKoi nNpeacTaBnaTb. TOBTO MAETLCA NPO NOMUIIKY
B KPMMiHanbHOMY MpPOBaAXeEHHi B  KOHTEKCTI
«a[BOKaT—KIMieHT». HenpaBuIbHa Jis/6e3nianbHICTb
(nomwurnka) — HenpaBunbHUIA pesynbTar abo MoXnu-
BICTb NOr0 HacTaHHSA (NOMWIKa) Y TX B3aEMO3B'A3KY.

Y KOHTEKCTi npoaHanisoBaHUx Nornsagis y4eHux
Ha MOHATTA NMOMWMKU agBoKaTa W CYyMDKHUX MOHATb
y Ppi3HUX ranyssax npaBa MOXHa BUOKPEMMUTU Taky
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03HaKy, AK HasBHICTb cneuianbHoro cyb’ekTa, WO
NpUNycKaeTbCa TakuxX NOMUMOK, — agBokaTa.

Monpu Te, Wo agBokaT Ak cneundivyHuin npo-
dECINHNIA yH4aCHUK KpMMiHaNbHOMo NpoLecy CyTTeBO
BMMVMBA€E Ha YXBalE€HHSA PilleHb B KPUMIHANbHOMY
NPoBafXeHHi, Noro Aii Ta piLleHHs MOXHa Ha3BaTu
NOMUSIKOBMMW fULLIE CTOCOBHO OCO0U, npaea siKol
BiH 3axuwae abo 4ni iHTepecu npepctaBnsie. BoHu
He 3anexaTb Bid Hacnigkis And KpuMiHaNbLHOro
NPOBaLXKEHHS.

AnBokaTu, sKi NpUNycKalTbCA MNOMWUIKK, He
nepegbavatoTb HebesnevyHoro Hacnigky CBOIX M
Ans knieHTa. 3a uyux obcTaBuH CYB’eKT KepyeTbCH
npesymnuieto npasuneHocTi cBoix Ain (Chuvakova,
2003). Came npo ue 3asHavae B. M. AbpamoBa,
aKUEHTYIO4M Ha HaWCyTTEBIWIA O3HauUi NOMUIKM —
HeHaBMUCHOCTI (Abramova, 2004). Taka o3Haka
XapakTepusye i MOMWUMKY afBokaTa B KpUMiHanbHO-
MYy NPOBaOXKEHHI.

Y KpumiHanbHo-npouecyanbeHin QisneHOCTI ag-
BOkaTa MOXYTb BUHMKATWU CUTyauil, konu dopmarb-
HO MPWHLUM 3aKOHHOCTI HE MOpYyLUEHOo, npoTe pe-
3ynbTaT 3 No3nLii «aaBOKaT—KMIEHT» — MOMUNKOBUIA
(BMNpaBayBanbHUA BUPOK, AKAA BUSBNSAETHCA NO-
MUSIKOBUM: HIXTO HE MOPYLUMB MPUHLUM 3aKOHHOCTI,
a pesynbTaT AN KnieHTa NOMUIKOBUIA TOLLO).

ABOKaT € 4YaCTUHOK €OUHOr0 MexaHiamy, Lo
3abesnevye HanexHe npaBo3acTOCYBaHHS Mig 4vac
30IACHEHHS KpUMiHanNbHOro nepecnigysaHHa. BiH
BWKOHYE BaXXIMBY (PYHKLUIIO, NPEACTaBNSOYN KOHTP-
aprymeHTauito giam cnigdoro. Taka KoHnikTHa
B3aEMOJiA €NEMEHTIB €4VHOIO MexaHiamy 3abesne-
4Yye OOCArHEHHS nepegbaveHux 3akoHOM 3aBAaHb
KPpUMIHaNbHOro NPoBagXeHHS.

HeHanexHe BMKOHaHHSA agBoKaToM 06OB’A3KiB
3i BCTAHOBMEHHA OOCTaBUH KPUMIHANbHOrO MpoBa-
IPKEHHS, KPUTMYHOI OLHKW AiANbHOCTI OpraHiB fo-
CyOoBOro po3crifyBaHHs TOLO, BIACYTHICTb pearb-
HUX MEeXaHi3MiB OUiHIOBaHHA eqeKTUBHOCTI 1
JOCTaTHOCTI BXWUTUX a4BOKaTOM 3axofiB 4yacTo npu-
3BOAATb A0 (POPManbHOro BMKOHAHHA HUM CBOIX
noBHOBaXeHb. Take 3AiiCHEHHs npasocyana B
KPpUMiHanbHOMY MpPOBaXEHHI CTaBWUTb Nif CYMHIB
edeKTUBHICTbL npouecy KpuMiHanbHOro nepecnigy-
BaHHS 3aranom i Noro BIAMNOBIAHICTbL NpuHUMNam
cnpasegnueoro npasocyaas (Orlov, 2017).

KnoyoBuM eneMeHToM 34iNCHEHHSI aABOKaTOM
3axuCTy, NPeAcTaBHUMLTBA B KpUMiHanNbHOMY Cyno-
YMHCTBI, Be3nepeyHo, € MOoro nisHaBanbHa akTUB-
HiCTb. BiH NOBMHEH BMABNATU HeoOXxigHy AN Moro
npodecii  akTMBHICTb, ODCTOMOOYM MNO3KLii CBOro
nigsaxucHoro. [Ons uUboro apBokaT 3000B’si3aHuiA,
Hacamnepesd, BCTAHOBMNIOBATU OOCTaBUHM KpUMiHa-
NBbHOrO MNPOBaAXEHHS, BUSBNATA BCi CNPUSTIUBI
AnA CBOro Aosiputens obCcTaBuMHW N BUMKOPUCTOBY-
Batn ix y npoueci 3axucty (Kurtis, 2018). OcHosy
ANs nosuuii B KpMMiHanbHOMy nposagkeHHi 34e6i-
NbLUOrO CTaHOBMATbL BNacHe Marepiann nposa-
OxeHHda. OfgHak | Tak 3BaHa KpuTuka 3 BOKy 3BUHY-
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BayeHHs Takox nepenbayae akTMBHICTb agBokara:
3aXUCHWK BIALUYKYe NporanuHu, BUABMSE cynepey-
HOCTI, 3HaxoguTb npouecyanbHi nomunku. BogHo-
Yyac afBOKaTCbKe Mi3HAHHSA HE OOMEXYETbCA KPUTM-
KO 3BUMHYBAYEHHS, OCKINbKM afABOKaT MOBUHEH
BCTAHOBMOBATU 1 iHLI, 30KpemMa He BUSIBMEHi cnia-
CTBOM, OOCTaBUHMW, WO CBig4YaTb Ha KOPUCTb MOro
nigsaxucHoro (Orlov, 2017). Tinbkn Taky nisHaBarnb-
Hy aKTMBHICTb MOXe OyTu CxapakTepu3oBaHO Sk
KBanigikoBaHy tOpUAUYHY 4OMNOMOTrY.

Y npoueci BCTaHOBMNEHHs OBCTaBMH KpUMiHa-
NbHOrO NPOBaMKEHHA afBOKaT YacTo onepye Kare-
ropieto MoBipHOCTI. [ns Hboro ue 3aci®é BcTaHOoB-
neHHs o6CTaBUH KPUMIHaNbHOMO MNPOBaAXEHHS.
Take AMOBIpHE CyMKEHHS — Le LWnaxX agBokaTa go
icTuHM (Ovsiannikov, 2001).

3HaHuin mucnutenb P. [JekapT KOHCTaTyBas:
AKWO Hemae 3MOru Bigpi3HUTU Mig 4Yac ni3HaHHS
iCTUHHE BiA MOMWIKOBOroO, YHacrigoK 4oro Aonyc-
KaloTb CYMHIBHE $£IK [OCTOBIpHE, TO CroAiBaHHA
NMPUMHOXUTU 3HAHHSA 3HA4YHO crabLi, HixX X obme-
xutn (Dekart, 1989). Llle TBepAXEHHS MOXHa 3a-
CTOCYBaTW B KOHTEKCTi aHanidy noMunku agBokaTa,
AKUIA CNpUAMAE QiSNbHICTb 3i BCTAHOBMEHHA 06CTa-
BUH nuLe 9K pesynbtaT. 3amicTb Toro wob pyxatu-
Cs «BiJ He3HaHHA [0 3HaHHS», agBoKaT 3YMNuHSE
nisHaBanbHWA nNpouec, AOonyckaw4yn WMOBIpHI 06-
CTaBMHW CMpaBu SK [OCTOBIpHi. BmbyayeaHa Ha
TakuMx iMOBIpHUX OBCTaBMHax Mo3uUiA agBokaTa B
KPpMMiHanbHOMY MPOBa[KeHHi LLOHAMEHLIE MOXe
He 3a0e3neYnTn NO3UTUBHOTO pesynbTaTy 3axucTy
abo x npussege 4O NPSIMOrO HEraTUBHOMO pesyrib-
Taty anga noro gosiputens (Orlov, 2017). O3HaveHa
nisHaBanbHa [AiANbHICTE ajBokaTa BUXOAUTb 3a
MeXi pO3yMOBOT, OCKINIbKM MOLUYK HOPUONYHO 3HAYY-
ux obcTtaBuH nodii B MUHYyNoMy nepenbayae Byu-
HEHHS afBOKaTOM aKTUBHMWX LilA, CNIPAMOBaHMNX Ha X
BCTaHOBMEHHS.

Jocnigxyoum nutaHHA OOrpyHTYBaHHA anBo-
kaTom npasoBoi noaudii, O. M. [NpoceipkiH Ha3uBae
oro iHTepnpeTaTtopoM hakTUYHNX OBCTaBMWH, AKWNA
crnovaTky yceigomntoe ix ans cebe. Take 3'sicyBaHHSA
XapaKkTepusye rHOCEOomNOoriyHy CYTHICTb Mi3HAHHA 1
CTaHOBWUTb 3MICT [JiiNbHOCTI agBokaTa  LWoAo
3’AcyBaHHA OBCTaBWMH KpPUMIHANbHOrO MpPOBafXEH-
He. Lle BHYTpIWHIA po3ymMOBMiA NpoLec, Lo NpoTikae
y CBiOOMOCTI ajgBokaTa, TOMY He Mae 30BHIiLLHIX
dopm BupaxeHHs (Prosvirkin, 2005). BnacHe npo-
Lec subopy Ta hopMyBaHHSA NO3ULIT y cnpasi noyu-
HaETbCA 3 TOrO MOMEHTY, KONMM OTPMMAaHO 3rogy
OOBIipUTENst Ha HaJaHHSA NOMY KBanidikoBaHOI opu-
OWYHOI Jonomorn came uum agsokatom. YcebivHe
3HaHHSA 0OCTaBUH KPUMIHANBHOrO NPOBAMKEHHS AA€E
3MOry afBoKaTy BW3HA4YUTWU CTpaTerio i TakTUky
CBOET NofanbLUOi AigNbHOCTI.

ABOKaT-3axMCHUK Mae npasBo O3HaNoOMIoBa-
TUCS 3 MaTepianaMmy KpUMiHanbHOro NpoBamKeHHS,
BpaTtu yyacTb y 36mpaHHi Ta ouiHLi JokasiB, 3adBns-
TW KnonoTaHHA Towo. Lle npaBo rapaHToBaHe
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KpMMiHanbHO-NpouecyansHUM  3akoHom.  [lpoTe
O.[. baikoB 3asHayae, L0 eEKTUBHICTb BMKO-
HaHHA X 3anexuTb He Tak Bi4 3akoHy, SK Big npo-
dEeCifnHOi  KynbTypW, CYMIIHHOCTI W CTapaHHOCTI
agBokata. [logekonn BiH MOXe NOBEPXOBO O3HaNo-
MUTUCS 3 MaTepianamy KpMMiHanbHOro NpoBampKeH-
Hsl, He 0BroBopuTKM NOro getani 3 Mig3axucHUM (go-
BipUTEnem), He BUBYUTU MNPaKTUKY 3aCTOCYBaHHSA
aKTyanbHOro Ans CrnpaBu 3aKOHOAABCTBA Ta HayKo-
BOI niTepaTypu, He CKOPUCTATUCH KOHCynbTalisamMu
cneuianictie (Melnichenko, 2011). OgHak npode-
CiliHa HecyMniHHICTb | Be3anopagHicTb, a iHkonu Bes-
npuHUMnHicTb  (Lobanova, 2018) moxyTb OyTu
3aMackOBaHi iMiTauieto MapHOI AisinbHOCTI, | ToAi
BUHWKAE PU3NK 3anOfisHHS LUKOAW AOBIpUTENO
(Baikov, 2006).

Taknm 4YMHOM, aKTUBHICTb 3axUCHUKaA He
3aBXau 3aceigyye kBarnidikoBaHiCTb NpaBoBOi [O-
nomoru. [lpuknagom HeksaridikoBaHoi MNpaBoBOi
ponomorn O. M. YawmH BBaXxae BMMNaAKW CBILOMO
He-e(heKTMBHOI aKTUBHOCTI 3axUCHWKA. agBokaT
3asBNA€ MNOPOXKHI 3@ 3MICTOM KMOMOTaHHS, HaAaTo
nadoCcHi, He HaJar4un Hi NpouecyanbHOro, Hi maTe-
pianbHOro obrpyHTyBaHHA LMX KnonotaHb. lMigsaxum-
CHUIA, HE Mato4yn HeOoBXigHOT PUANYHOT NiArOTOBKM,
He 34aTHWUIA OLIHUTW MapHICTb A agBokaTa, TOMY B
HbOrO CKINadaeTbCA BPaXKEHHSI PeanbHOro 3axucTty
(Chashin, 2013).

Kpim Toro, HaBiTb SIKLLO afBOKaT HEe Mae Hamipy
BUSABMATU BAABaHY akTUBHICTb, WOro AiAnbHICTb,
30KpemMa nisHaBanbHa, Moxe OyTu HagMipHOW Y
3B'A3Ky 3 iHWKMMK oBcTaBMHamMu (ONUTYBaHHA CBIA-
Ka, SIKUIA CBILOMO He BOMOJi€e HOBOK iHGOpMaLi€eto;
XUBHI yABNEHHs afBokaTa Npo MOXMAMUBOCTI NEBHOMO
BUAY eKCnepTun3n; 3asaBneHHs Heobr'pyHTOBaHWX i He
NOTPIBHMX ANA  34JIACHEHHA 3aXUCTy KOMOTaHb)
(Belkin, 2001). Omxe, BaaBaHa aKTMBHICTb afBokarta —
nowMpeHe aBuLle, nepeayciM y KpUMiHanbHUX npo-
Ba)KEHHSX, A€ 3aXWCHWKY pesynbTaT CnpaBu Oye-
BWAHWIA, NpoTe HeobXigHO cnpaBuTK nepen AOBipu-
TENEM BPaXKEHHA akTMBHOI poboTu. MeTow Takoro
a[BOKATCbKOrO Mi3HAHHA € He BUSABIEHHSA CNpUAT-
nMBMX AN gosiputens obcTaBuH, a QOPMyBaHHSA
no3uTueHoro obpasy agsokarta Ans nig3axucHoro.

OuiHtotoun BnnuB npodoecinHoi - aedopmallii
3aXMCHUKa Ha POPMYyBaHHS No3ulii B KpUMiHanNbHINA
cnpasi, B. JI. KyapssueB Buokpemnioe Taki i Bugu:
Bangyxe CTaBneHHA agBokaTa [O CBOro AoBipuTe-
ns, BiAMOBA Bi4 BMKOPUCTaHHA HajaHUX agBokaTy
MOXIMBOCTEA LOAO 3axUCTy MpaB [AOBipuUTENS;
BUKOPWUCTaHHS HanpaubOBaHUX LUAOMOHIB 3axuCTy,
OAHOTUMNHUX NPUAOMIB i METOAIB;, agBoKaT NPUCTO-
COBY€E BracHy nosuuito Ao cneundiku KOHKPETHOro
KpuMmiHanbHoro nposamkeHHa (Kudriavcev, 2005).
Takum B. A. KnimywkiH BBaxae, Hanpuknag, Aii
BCyrnepeY BOIi AOBipUTEns, NOMUMKX Nig Yac ckna-
JaHHA [OKYMEHTIB, HecdOopMOBaHICTb no3uuii y
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cnpasi, BIACYTHICTb MpouecyanbHO 3HadvyLwux Ain
Towo (Klimushkin, 2012).

3 ornsaay Ha BUKNageHe, MOXHa LiTh BUCHOB-
Ky, WO MOMWITKOK afBoKaTa B OKPEMMX BUNagkax
MOXHa BBaxaTtu sk noro 6e3pianbHiCTb, Tak | BAa-
BaHy ab0 HagMipHY aKTMBHICTb, O CMPUYMHSAE He-
raTuBHI Hacnigkn Ans KnieHTa.

Oocnigxytoun cnigyi Ta cyaoBi NOMUMKK, AesKi
HayKOBLi KOHCTaTylOTb, O, AOKW BriagHuii cyd’ekT,
AKUIA Beae KpUMiHanbHWUIA npouec, oiliiHo He Big-
pearye i B npouecyanbHOMY AOKYMEHTI HE BKaxe Ha
NoMWMKy, Npo npouecyanbHUin CTaTyC MNOMUIKA He
npetbca (Nazarov, 2015; Darovskih, 2018). Bumora
woao OOOB’AI3KOBOCTI KOHCTaTaLil KOMMNETEHTHOW
ocoboto abo opraHom BIgNOBIgHMX Ai agBokaTa sk
NMOMUIIKOBMX CTOCYeTbCA Be3nocepedHbo CRiguux i
cynoBux nomunok. [na nomunok agsokaTta, siki Mo-
XyTb MaTu Sk npouecyarnbHUi (3adikcoBaHi B yxBa-
ni nNpo BiAMOBY B 33[40BOSIEHHI KIOMOTaHHS, BUPOKY
cyay TOLUO), TaK i TaKTUYHUIA XapaKkTep (cynepedyuTu
cTparerii, obpaHiin CnifbHO 3 Mig3aXMCHUM), HasiB-
HIiCTb LIiET 03HaKM He € 0OOB’A3KOBOIO.

HaykoBa HOBU3Ha

HaykoBa HoBu3Ha nybGnikadii nonsrae y dop-
MYIOBaHHI HU3KW HOBWX KOHLENTYanbHUX Yy KOH-
TEKCTi IOPUANYHOI NPAKTUKN MOMOXEHb | BUCHOBKIB
CTOCOBHO NpPaBOBOro 3axucTy NOMWIOK ajgBokaTa B
KPpUMiHanbHOMY MPOBaAXEHHI, HayKoBOro ix Tnyma-
YEHHS Ta OKpecCreHHs BW3Ha4vanbHWUX O3HaK 3 Me-
TOW po3pobnieHHs  KpUMiHanbHo-MNpouecyanbHNX
MEXaHi3MiB BUWSIBMEHHS, BUMpPaBrneHHa Ta 3anobi-
raHHSA Takvum NOMUNKaM.

BucHoBku

Ha nigcTasi 3giicHeHOro aHanisy pisHux nigxo-
OiB YyY4eHMX OO BU3BHAYEHHS MOHATTS «NOMWUIKa afBo-
Kata» HeobXigHO 3BaXaTW Ha Taki MOro O3HaKW:
1) AoNyckaeTbCA agBOKATOM Nig Yac MpaBo3acToco-
BHOI [JiSNbHOCTI; 2) CTBOPKE nNepeLlkoan, cynepe-
4YTb iHTEepecaM KrieHTa; 3) nonarae y BiAXWNEHHI Bia
BCTa@HOBINEHOrO npouecyansHoro nopsgky abo He-
npaBunbHiA peanisauii NonoXxeHb 3aKOHOAABCTBA,
0e3AiAnbHOCTI, YYMHEHHI iHLIMX NOpyLUeHb; 4) MoXxe
OyTu KOHCTaTOBaHa K MOMWITKOBA KOMMETEHTHO
ocoboto abo opraHom; 5)ycyBaeTbCA NpPaBoOBUMU
3acobamu, WO peanisyloTb Y npouecyanbHOMY Mo-
psaky. Ha nigcrtasi okpecrneHoro noMunky agsokarta
B KpUMiHanNbHOMY NPOBaKEHHI MOXXHa BU3HAYUTK AK
Heobr'pyHTOBaHyY Aito (AiANbHICTb) abo 6e3aianbHICTL
afBokaTa, WO nonsrae y BigXwWneHHi Big obpaHoi
cTparerii, HenpaBUNbHOMY 3aCTOCYBaHHi MOMOXEHb
KPUMIHaNbHOrO MpoLecyarnbHOro 3aKkOHOAaBCTBA YM
HenpaBWmbHI peanisauii NonoXKeHb 3aKOHOAaBCTBA,
YYUHEHHI IHLWMX NOPYLUEHb, WO CNPUYMHUIN HeraTn-
BHWI ANA KrieHTa pesynbTar.
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Concept and Satisfaction of Employment in the Criminal Proceedings

The purpose of the article: to determine the essence of the lawyer's mistakes in the criminal proceedings, to outline
their characteristic features, based on which to develop the concept of such kind of errors. Methodology. Methodological
basis of the article consisted of methods and techniques of scientific knowledge. Their application conditioned by a sys-
tematic approach, which makes it possible to consider research problems in the unity of their social content and legal
form. The historical-legal method used to find out the state of scientific research of the activity of a lawyer in a criminal
proceeding. The method of system analysis, as well as systemic-structural and formal-logical methods have allowed to
reveal the essence of mistakes in the activities of a lawyer in criminal proceedings. Methods of statistical and docume n-
tary analysis used to identify positive and negative trends when considering mistakes during pre-trial investigation and
trial. The methods of modelling and forecasting used to formulate proposals for the improvement of certain theoretical
provisions related to the concept and legal nature of the lawyers mistakes in criminal proceedings. The scientific
novelty consists of: formulating a conceptual, theoretical concepts and important for legal practice provisions and con-
clusions relating to clarifying the legal nature of lawyer's mistakes in criminal proceedings, their scientific interpretation,
identifying characteristics and developing their concept in order to develop criminal procedure mechanisms for identify-
ing, correcting and preventing such mistakes.Conclusions. Taking into account the analysis of different views, positions
and approaches of scientists, in order to define the concept of «lawyer's mistake», it is important to keep in mind the
following: 1) admitted by a lawyer during law enforcement activities; 2) creates obstacles, conflicts with the interests of
the client; 3) is to deviate from a certain procedural order, or in the wrong implementation of the provisions of the legisla-
tion, inaction, commit other violations; 4) can be identified as a false competent person or body; 5) is eliminated by legal
means, which are implemented in the procedural order.On the basis of the foregoing, one can give the following detailed
definition of the lawyer's mistake in criminal proceedings as an unreasonable act (activity) or inaction of a lawyer, which
consists of a deviation from a certain strategy, misapplication of the provisions of the criminal procedural law, or misap-
plication of the provisions of the law, the commission of other violations, which caused a negative result for the client.
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