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in Europe. Problem and place of judicial discretion in the legal systems of Japan
and China are investigated. The value of judicial discretion in the legal system of
traditional and religious law and its limits are proved. Thus, the objectives of the
study does not include the profound review and analysis of the problem of judicial
discretion.

The issue of judicial discretion in the legal systems is a relatively unexplored
area of legal science. Despite the undoubted theoretical and practical significance
of problems of application and implementation of judicial discretion and of interest
to scholars of the legal phenomenon in recent years, some of its aspects are not fully
and deeply developed at the present stage in legal science. Many authors determine
the subject of the research as general description of the concept, nature, content of
the judicial discretion, its limits. Others study the questions related to specific
applications of judicial discretion. The issue of judicial discretion in modern legal
systems has not received adequate coverage in the national literature and it should
not become the subject of a separate study.

Comparing legal systems of China and Japan, we can say that each of them
is connected with the concept of judicial discretion, so the analysis of this problem
in different legal systems depends on ideas about lan.

The area of judicial discretion can vary quite significantly even within one
legal system. But this does not mean that the referee’s discretion may be excluded
for some reason.
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CBOBOIA I PIBHICTD
Y ITPABOBIV JIMMCHOCTI
JK ITPOSIBU CITPABEOJIMBOCTI

Jlocniooceno cnpagednugicmv sk HAUOLIbW NOCHIO06HY (102IMHO Hecyne-
peunusy), 3aeepuieny (Ha NeGHOMY ICMOPUYHOMY emani) it a0eK8amHy (HaNelcHy
abecmpaxyiio peanvHux npasonopsoKie) iHmepnpemayilo npased, SIKA SUPAdICeHd
3a 00NOMO2010 Kamezopiu c60000u, pigHocmi ma cnpagedausocmi. 3 ’saco8ano, wo
6a306010 yinHicmio, AKa 3a0e3neyyemvcsi NPagoGUM PecyIIo8aHHsIM, € 0CoOUCma
c60000a. I[lpuyomy 6ona nocmac He 5K 008LIbHO BUOPAHA YiHHICMYb, a 0008 A3K06a
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ma npupooHO XapaxkmepHa MOOUHI AKICMb, WO BUSHAYACE IT CHPABIHCHE TOOCHKE,
mobmo nepesaxcro coyianvhe, a He Oionociuno 3ymoenene Oymmsa. Ce0b600a
€ AKicmio, wo i0enmudiKye a00UHy, aoxce 80HA O0OHAKOBO XAPAKMEPHA Oa 6CiX
Jr00ell I BUOKPEMIOE iX 31 C8IMY THULUX HCUBUX ICTNOM.

Kawuosi cioBa: cnpaseonusicms, c60600a, pieHicms, npaeo, @inocopcoka
OyMKa, KOHYenyis, 1ioOUuHA.

MocranoBka npo6aemu. CripaBeiMBICTh € OJHIEIO 3 HAHBAXKIIMBI-
LIMX NPAaBOBHX KaTeropiil, CMHUCIOBE 3HA4YEHHs SKOI B3a€EMOIIOB’s3aHE i3
PiBHICTIO Ta cBOOOI0t0. [1J1s1 3a0e3meueHHs] CBOOOIM YYACHUKIB COIiaIbHO-
IO CHUIKYBaHHS IPaBO BIOPSJIKOBYE LI MpoOLEC Ha OCHOBI NPUHIUILY (o-
pMaibHOI PIBHOCTI, a0CTparyrouuch Bijl MOYaTKOBHX BiJMIHHOCTEHU Jtoel
Ta BH3HAIOYH iX (hopMaNbHO PIBHUMU i BUIBHUMH Cy0’ektamu. @opmainpHa
PIBHICTB € HEOOXiTHIM CIIOCOOOM OYTTS CBOOOAM B CyCHINBCTBI. BogHOwac
BOHA € ()OPMYJIOI0, III0 BUPAXKAE CHPABEUINBICT IPaBa Ta BCTAHOBJIEHOTO
HUM mopsinky. [Ipudomy Take TpakTyBaHHS CHpPaBEUIMBOCTI 1O30aBIIEHE
€JIEMEHTIB JOBITBHOCTI, 00 TMPHUITyCKa€ BIOPSAKYBAaHHS COLIaTbHUX Bif-
HOCHH Ha OCHOBI BH3HAHHS 32 KOKHMM ()OPMabHO PIBHUX MOXKIJIMBOCTEH
peauizaiii cBOOOIH SIK CBO€ET CYTHICHOT BIIACTHBOCTI, 1[0 BU3HAYAE MTPUPOIY
JIFOJIMHHU 1 OJTHAKOBO XapaKTepHa BCIM JIIOISIM.

Cran nociimkeHHsl. Pi3HOMaHITHI aCHeKTH CIPaBEIIMBOCTI J0-
ciimpkyBanu Bigomi BueHi, cepen Hux: C. C. Anekcees, 3. bayman, E. ben-
Benict, M. Bebep, 10. 0. BeriotHes, b. Bumrecnasies, b. I1. Koncran,
I'. Teddaunr, P. Apopkin, B. B. Iynaenko, M. A. JIunnuk, 1. F0. Kozmu-
xuH, P. Jlexe, B. C. Hepcecsnn, A. B. Ilomskos, €. JI. Ilouenyes,
A. ne Toxsinb, B. A. UetBepHuH, I'. Kenmp3en.

MeTo10 CTAaTTI € PO3KPUTTS MOHATTS CHPAaBEUIMBICTH SK OJHIET
3 HAWBAXUIMBIMIMX I[IHHOCTEH TIPaBOBOTO Ta TyMaHITAPHOTO HAmpsMiB
CYCHIJIBHOTO PO3BUTKY.

Buknax ocHOBHHX mojiokeHb. CrpaBe/UIMBOCTI XapaKkTepHa BIIO-
psnkoBaHicTh. Lle BHSIBISIETHCS B TOMY, LIO BOHA € MEXKEI CYCIHIIBHOTO
TIOPSIKY, Y3TOJKYE OPTaHi30BaHICTb, MOCIIIOBHICTH i3 30BHIIIHIMHA CBOIMH
BusiBamu. KpiM TOro, CripaBeAMBICTh YacTO BH3HAYAIOTh SIK MPOTHIIEK-
HICTH 10 HECIIPAaBEUINBOCTI, y TAKOMY pa3i BOHA BUKOHY€E BiJHOBIIIOBATIHHY
(yHKIIIIO: CIpaBe/UIMBICTh TOHOBIIIOETHCS TaM, Jie Oysa BTpadeHa. BomxHo-
Yac XapakTepHOIO PUCOI0 MPABOBOI CIIPaBEIMBOCTI € Te, [0 BOHA Ma€ Bil-
HOBUTHCSI B TUX MEXax 4M B Tili popmi, sIKi BXKe iICHYIOTb Y KOHKPETHOMY
cycninbetBi. Lle, mo cyTi, pecturynis crnipaBeanuBocti. [TouyTTs cripaBen-
JIMBOCTI CHOHYKA€ JIFOJIel HE TUIBKU 10 3°sCyBaHHsS W aHa3y cOUialbHOI
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cutyarii, ane, 3a moTpedu, — A0 i, AKi cpsAMoBaHi Ha i 3MiHy. Bkazane
MOYYTTS € ONHUM i3 TOJOBHUX EJIEMEHTIB E€MOLIHHOTO >KHATTS JIIOAWHU.
Kpim Toro, BoHO moBodi criiike. Pa3 cdopmyBaBuics, e MOYyTTS BKOPi-
HIOETHCS Ha 0araTo poKiB.

Cycrinpauii nag B YkpaiHi, COPMOBaHHUIA 32 CTApUMH E€KOHOMIid-
HUMH 3pa3KaMH, iCTOpHYHO TpaHcopMyeThes. Biarak imes cpaBeamnBoC-
Ti BUHHUKAE y CBIZIOMOCTI JIFO/Iei Ha PiBHI CYCHUIBHOT ICHXOJIOTIT SIK OYYyT-
TSl TIPOTECTY, THIBY, BIAYYTTS TOTO, IO CIPaBEUIMBICTb 3HEBAXKAETHCS, a
HecIpaBeIMBICTh TpiyMdye. Y npoMy pasi ifies CpaBeJIMBOCTI CTae He
iJIC€r0, II0 OCBAYYE CTAOUIBHICTH, a 1ICE€I0, sIKa CTUMYJIIOE PEBOJIOIIIHY
AKTUBHICTh. 32 TaKOi CHTYaIlii B MacOBIii CBIJIOMOCTI BUHUKAE CTaH HAIPY-
KEHOCTI, 3arOCTPEHOT0 CIPUHHATTS HABITh HAIMEHIIUX MOPYLIEHb CIIpaBe-
JUTMBOCTI, Ha3piBaHHS TOrO, [0 MOXKHA HAa3BaTH «PEBOJIOLIEI0 3pOCTAI0YNX
ouikyBaHb». CTOCOBHO 1160T0 A. 11e TOKBIJIb 3a3HauYaB: «3110, 10 3HOCHIIOCS
TepIUIsye, K MI0CH HEMUHYYE, 30a€ThCsl HECTEPITHUM IIPH JyMIli, IO Horo
MokHa To30yTucs. Toxmi Ckinbku O 37OBKHUBaHb HE YCYBaJoCs, BiJ IIOTO
Ha4yeOTO sSCKpaBille BUCTYNAIOTh HA30BHI 3JIOBXXKUBAHHS, IO 3aJTUIIMIHCS,
1 OYYyTTA cTa€ OLIBII MEKYYNUM: 3J10, IIONPABIA, 3MEHIIMIOCS, IPOTE Yy T-
JMBicTh 3pocnay [19, c. 197].

CnpaBeUIMBICTh Ma€ HOPMATHBHHUI XapakTep, BHSBOM YOro € Te,
LI0 BOHA MICTHUTh YSBJIECHHs Npo HajexHe. CrpaBelUIMBICTh HAJICKUTH 110
cthepu HEOOXIHOTO Ta CIPSIMOBaHA Ha ChorojaeHHs. [y Toro, 106 icHyBa-
TH B CHOTOJICHHI, BOHA MOBHMHHA OYyTH OJHOYAcCHO B MaiOyTHhoMmy. Tak
BHSIBIISETHCS 11 MOMBIHHICTD: CIPaBEATUBICT € OTHOYACHO 1 METOKO [TisUTh-
HOCTI, 1 1i 3MicCT.

3arayom y mpaBi sK SBHINI IUBiTI3aIil Ta KyJIbTypu Tpeba BOa4aTH
HE TITBKH BiJOOpakKeHHS BUCOKOI YIOPSAKOBAHOCTI Ta rapaHTa cBOOOIH
ABTOHOMIi OCOOMCTOCTI, a W BTIICHHS OJHOTO 3 HAWBUIIMX MOPATbHHUX
MIPUHITUITIB — CIPaBEIITUBOCTI. BiAMOBIMHICTS MpaBa i1eanaM CrpaBeIIHBO-
cTi Ta cBOOOAM O3HAYAE, 1110 IPABO JOCTATHHO TIOBHO BTLIIIOE OCHOBHI MpaBa
Ta CBOOOM JTFOINHH, SKi BU3HAHI ¥ CBITOBOMY CITIBTOBAapHCTBI.

VY Mmexax 3axigHoi mpaBoBoi Tpamuiiii [1; 4; 11; 13; 21] parionanbHi
BU3HAYCHHS CIPaBEUIMBOCTI K CYTHICHOI XapakTepHUCTHUKH IpaBa 0e3ro-
CepeIHbO CTOCYIOThCS ij1ei 3a0e3nevueHHs cBoOOAM Ta PIBHOCTI YYaCHHKIB
MIPaBOBOTO CIIKYBaHHS.

Bopgnouac cBo00/1a € He JOBITBHO BUOPAHOIO IIHHICTIO, @ IPUPOTHO
XapaKTepHOIO JIIOJIMHI SIKICTIO, 110 BH3HAYAE I CIIPaBXKHE JIFOJICHKE, TOOTO
31e0UIbIIoro coliajgbHe, a He OiojoriyHo 3ymoBieHe OyTrsa. CBobOona
€ SIKICTIO, 110 iMeHTH(IKYE JIIOJMHY, aJDKE BOHA OJTHAKOBO XapaKTepHa BCIM

73



_____HAYKOBWH BICHMK 1 "2015
— Jlbeiecbko20 JepxxasHO20 yHieepcumemy eHympiwHix crnpae

JIIOJIIM 1 BUOKPEMITIOE 1X 31 CBITY iHIIMX MBUX icToT. CBOOONA — YHIBEp-
CaJIbHUH aTpuOyT JIOJACHKUX ICTOT, KPIM TOro, HAaHOLIBII yHIBepcalbHUI
ab0 HaBaKJIMBIIIMIA cepel HASBHUX YHIBepcalbHUX aTpulyTiB [2, ¢. 54].

3a Boxnero bora, [Ipupoam abo BHacHimOK Gi070TIYHOI €BOFOMLIi JIFO-
IuHa chopMyBaiacs SK iCTOTa, HAAIEHa PO3YMOM, a OTXKe, 1 CBOOOIOI0
BOJIi, TOOTO MOJKIJIMBICTIO CAMOCTIHfHO I yCBiZOMJIEHO BHOWpATH BapiaHT
cBoei moBeinku [14, c. 43].

HaTomicTp cycminbpcTBO, 3amikaBiieHe y 30epeskeHHI CBOOOIHM BCix
(Ginbiocri, 6araThoX, NEIKMX) YUYaCHUKIB COLIAILHOT B3aeMOAIi, 31iliCHIOE
HOpMyBaHHs Ta (opmaizamilo cBOOOAM HAa OCHOBI 3arajJbHOrO MacuTady
i piBHOT MipH (KOJIM KOXKEH BUIBHHN OJTHAKOBOIO MipOIO Ta CBOOO/A JIIOIH-
HU OOMEKeHa CBOOOJOIO 1HINOT), 110 W YTBOPIOE MPABOBE PETYJIIOBAHHS.
o6 3abe3meunTH cBOOOIY YYAaCHHKIB COLIANBHOTO CIIIKYBaHHS, IPaBoO
YHOPSIIKOBYE IIe CITUIKYBAaHHS Ha OCHOBI NMPHHIUIY (OPMaTBHOI PiBHOCTI,
abCcTparyto4nch BiJ TOYATKOBUX BIAMIHHOCTEH, XapaKTEpHHUX IJIS JIIOJCH,
i BU3HAIOUM iX POpManbHO 32 PIBHUX 1 BUTbHHUX CY0 €KTIB.

dopmarnpHa PiBHICT € HEOOXITHUM CIIOCOOOM OYTTSI CBOOOIH B CY-
crinbeTBi: «SIK0i-HeOyap iHIIOI (hopMu OYTTS i BUSBY CBOOOAM B CYCHLIb-
HOMY JKHTTI JIIOAEH, OKpIM IpPaBOBOi, JIIOACTBO JOTENEp HE BHHAWILIO.
OCKUIBKH I1e 1 HEeMOXKJIMBO Hi JIOTi4HO, Hi ipaktu4Hoy» [14, ¢. 39]. He Oymy-
YM BBEJICHOIO B €JIMHY 3arajisHy HOPMY (TaKy, 110 BU3HAYAETHCS B3AEMHUM
1 OTHAKOBMM OOMEXEHHSIM CBOOOJM BCIX YYaCHHUKIB COLIAIIBHOTO CILIKY-
BaHHs), CBOOOMA MEPETBOPIOETHCS HA CBABL/UIA, KOJHM €JMHA TapaHTis Il
BOAYAETHCS B CUJII, sIKA HACIIPAB/Ii HIYOTO HE MOYKE rapaHTyBaTH, ke 3aB-
XKIU € 3arpo3a NPUIyLIeHHs ii 111e GLIBIIO CHIIOK.

OnHouacHO (hopMaibHa PIBHICTE € (POPMYIIO0, IO BUpAXKa€e CIpa-
BEJIMBICTh TIpaBa Ta BCTAaHOBJIIOBAHOTO HHMM TMOpsnaKy. IIpudomy Take
TPaKTYBaHHs CIIPAaBEINBOCTI MO30aBJIICHE €IEMEHTIB JOBUIBHOCTI, TOMY
110 IIPUIYCKA€ BIOPSAKYBAHHS COLIAIBHUX BIHOCHH Ha OCHOBI BU3HAHHS
32 KOXKHMM OJHAaKOBHX ((OpMaibHO DIBHMX) MOXKJIMBOCTEH peaizamil
cBOOOM SIK CBOEI CYTHICHOI BJIACTHBOCTI, 110 BU3HAYa€ MPUPOJY JIOJUHU
1 omHaKoBO xapakTepHa BciMm monsaM. Lle it mae mincraBy B. Hepcecsauiy
CTBEPIUKYBATH, IO «OyAb-AKOTO IHIIOTO NPHUHIHMIY, OKpiM IpPaBOBOTO,
CHpaBeUIMBICTh HE Ma€. 3alepeyeHHsl ) MPaBOBOrO XapakTepy i 3HauYeHHs
CIIPaBEITUBOCTI HEMHUHYYE MPU3BOJIUTH JIO TOTO, IO MiJ CPaBEJINBICTIO
PO3yMiIOTh OyAb-SKHi HEPABOBHI acIeKT — BUMOT'Y 3piBHSIHHS a00 MpHBi-
neiB, Ti a00 iHIN MOpaJbHi, €TUYHI, PEIITiiHI, CBITOTJIAHI, €CTETHYHI, TO-
JITHYHI, COIlabHI, HANlIOHAJbHI, CKOHOMIYHI TOINO YSBIICHHS, iHTEPECH,
BuMoOru. Binrak mpaBoBe (TOOTO 3arasibHe Ta piBHE JUI BCiX) 3HAYCHHS
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CIpaBEUIMBOCTI 3aMIHIOETBCS OKPEMHUM, YacTKOBUM (1HIMBITyallbHHM,
TPYTIOBUM, MAPTIHHUM, KIIAHOBAM TOIIO) iHTEPECOM i TOBITHHHM 3MIiCTOM»
[14, c. 46].

Bognouac Tpeba HaroaocuTH, mo icropis ¢inocopcrkoi Ta IpaBoBOi
OYMKH TIOCTIHHO IEMOHCTPYE, IO IOHATTSAM «CB0O0OOMa», «PIBHICTHY,
«CIIPaBEUTUBICTHY HATAETHCS JOCUTDH Pi3HE, JEKOIH aOCOIIOTHO HECYMiCHE
3HaueHHs. [lpuxwibHuKKM JiOeprapHOi KOHLeENLii MpaBa OOIPYHTOBAHO
BBa)KaIOTh, 1110, ONEPYIOYM UMM KaTETrOpisIMH, HE 3aBXIH YITKO MOXKHA
BU3HAYMTH, SKUH 3MICT y HUX BKJIaAa€eThes [5]. Bunukae norpeda BU3HAYH-
TH 1Ii TEpMiHHM, KOHKPETH3YBaBIIHU IX 3HAYECHHS B KOHTEKCTI JIiOepTapHOTrO
MIPaBOPO3yMiHHS, THM I1a4e, 1110 CBOOO/Y Ta PIBHICTh MOXKHA PO3TIISIATH SIK
(eHOMEHH, 1110 KOHCTUTYIOTH IPaBO (CHpaBeUIMBUIA COLIAIbHUN MOPSIIOK),
TIJIBKH Y pa3i KOHKPETHOTO 3MiCTOBO-(OPMATFHOTO TITyMavYeHHS.

Bognodac y mpaBi ¢cBoOOIy BOII PO3YMIIOTh CYTO (POpPMAIBHO — SIK
BiJICYTHICTH 30BHIIITHBOTO MPUMYCY [7, €. 59], MOXIIMBICTh YHHUTH Aii, 3y-
MOBIICHI CBO€IO, a HE UY>KOI0 BOJICIO, TOOTO MOIIUBICTh JiSITH BiIIOBiTHO
JI0 BIACHUX HaMipiB (ab0 HaMmipiB, IO BiAYYBAaIOTHCS SIK Taki) 6e3 oOMe-
KeHb a0 MpHUMYyCy, TaKWX, 10 BUXOIATh 3cepemunu [2, c. 22, 9-10].
Hidoro oOrpyHTOBHINIOTO (peNiridiHOrO, €K3UCTEHHIANbHOTO, MCHXOJIOTIY-
HOT'0, €THYHOTO TOLIO) B PO3yMiHHI CBOOOAM (CBOOOIH BOJII) MPAaBO HE TPH-
IIyCKA€ Ta HE ONOCEPEAKOBYE.

[IpaBo posrisiiae JIOIUHY SK MOpPAJIBHO aBTOHOMHOTO CyO’eKTa,
3MIATHOTO CaMOCTIHHO 3IIMICHIOBATH BHOIpP MiX JOOpOM i 3110M, i Iie MOpa-
JIbHE CaMOBHM3HAYEHHS HOTO BOJII € 11032 CEepOI0 MPABOBOTO PETYITIOBAHHS.
Baiinyxicte mpaBa (a OTXKe, 1 HENPHUITYCTUMICTh JEP>KaBHOTO, OQimiiHO-
BIIATHOTO TIPUMYCY B Il cdepi) 10 BHYTPIOIHBOI CBOOOAM BOJI JIFOJAWHU
YHEMOXXJIMBITIOE CaMe ICHYBaHHS MOpaJi Ta BipH, sSKi HE YSBIIOTBCS SK
npuMycoBi (mpupeueni) [6, c. 196]. HatoMicTs BHYTpimHSA cBOOOIA BOII
i i caMOBH3HAYEHHS € TEPEIyMOBOIO i YMOBOIO 30BHINIHBOT (POpPMAaIBHOT
CBOOOIM JIFOIMHY, ii OCYJHOCTI Ta BiJITOBiJABHOCTI 3a 3/MiliCHEHUN BUOIp
i BumHKH [2, c. 47-48]. CBoboma y hopmMarbHOMY 3HauY€HHI € aTpruOyTOM
1 pecypcoM JIOIUHHM, a He CYCIJIbCTBA. TOMy abCOIFOTHO HEKOPEKTHO 3ic-
TaBJITH 1HAWBIAyaldbHY (0COOHCTY) cBOOOAY i cBOOOAY CYCHINIBCTBAa Ta
HaJlaBaTu MpioputeT octaHHii [22, c. 349]. [HaMBIAyaNiCTHYHE PO3YMiHHS
cBoOoM — mpoaykT HoBoro dacy. B emoxy aHTHYHOCTI CBOOOIY OTOTOXK-
HIOBaJIM 3 OPraHiYHOI0 HAJEXKHICTIO JI0 COLIyMy W y4acTiO B yXBaJICHHI
pillIeHb, IO CTOCYIOTHCS HOro (Coliymy, a BiATak i KOXKHOTO HOro wieHa)
[3, c. 265-273]. IuauBix OyB, MO CyTi, NOBHICTIO PO3YMHEHHH y NepiKaBi
(obmmHi, mouici), ineHTH(iKyBaB cebe 3 HEl, He MHUCIUB ce0Oe 103a Hero
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(ocTpaki3zm OyB HaHCTpAIHIIIUM OKAPAHHSIM) 1 «BBaXKaB ceOe TUM Oijbiie
BIJIBHUM, YMM OiJIbIlie Yacy i CHJIM BiH NPHUCBSYYBaB 3/1iHCHEHHIO CBOIX IO-
miTrgHEX 1paBy [12, c¢. 105]. AnTryHa monuHa «Oyja 3JaTHA Ha BEIHKI
JKEPTBH 3apaiy 30epexeHHs CBOIX MOJITHYHHUX IpaB, CBOE] YACTKH ydacTi
B ympaBiiHHI AepxkaBoro» [12 c. 100]. YsaBueHHs mpo cBOOOAY SK NEBHY
aBTOHOMIIO BiJ] COIiyMy, HE3aJIe)KHICTh, MOXJIMBICTH >KATH Ha BIACHUI
po3cyxn 6e3 BTpydYaHHS BJIAAH Ta CIIBrpoMaasH Oyino aOCOIIOTHO HEmpHii-
HSATHHUM JJIS1 BUIBHOTO TpeKa abo pUMIISTHUHA.

BinbHE CHIBTOBAPHCTBO KOHCTUTYETHCS B PE3YNIbTAaTI BU3HAHHS, I10-
[IaHU Ta 3aXHCTY IHAMUBIMYyaIbHOI cBOOOAM HOro uwieHiB. TUTbKH YSABICHHS
po cBOOOAY SIK MPUPOJAHHIA 1 000B’SI3KOBUIT aTpHOYT KOXKHOI JIFOJUHM J1a€
3MOTYy BHOKPEMHUTH 00’€KTUBHHMI KPUTEPi HEOOXiJHOTO B KOKHOMY CITiB-
TOBapuCTBI 11 oOMexxeHHs. Takum kputepieM € cBoOosa iHImIOro (iHIIHKX
4IIeHIB cmiBTOBapucTBa). KoXkHA JIF0/IMHA BiTbHA JOTH, TOKU BHSBH Ii CBO-
001K He TepelIKOPKAIOTh peaiizalmii cBoOOIH IHIIMX JroAeH, i cBoOoma
Oynmb-sKOTO 1HIUBiAa MOKe OyTH OOMEXKeHa JINIIEe HACTUIBKU, HACKITBKY 118
HEOOXIHO IS 3aXUCTY CBOOOAHN iHIINX 0Cil.

JropuHi XapakTepHa cBoOOIa 3arajoM, a He SKiCh KOHKPETHI «CBO-
6ommy». [Hakme cBOOOIa 3HOBY 3BOIWTHCSA A0 piBHA 3aco0y. Hampuximan,
P. JIBopkiH 3amepedye HasBHICTh y TPOMAJISIH MpaBa Ha CBOOOIy B abCTpa-
KTHOMY, [TOYaTKOBOMY 3HA4€HHI Ta BU3HAE 32 HUMHU JIMIIIE TPaBa Ha KOHK-
petHi cBoOOM (cioBa, 300piB, BIPOCIOBIZAHHS TOLIO), IPHYOMY HE TOMY,
oo iX OOMEeXeHHsI CTBOPIOE OCOOJIMBY 3arpo3y sl CBOOOJIM 3arajiom,
a ToMy, IO TOCSATaHHS Ha HUX «3aBJla€ HaM MIKOJW a0o MiJija€ HAC MPH-
HIDKEHHSIM, SIKI MalOTh HACTIAKH HE TUIBKH IJIs Halloi cBOOOIH», TOOTO
(haKTUYHO «MH MaeMO TPaBO 30BCIiM HEe Ha cBOOOMY, a Ha Ti LIHHOCTI, iHTe-
pecu abo comialbHUH CTaTyC, SKAM IIe KOHKPETHE OOMEKEHHS 3arpoxKye»
[8, c.315].

Jis cydacHOI JIOAWHU CHpPaBXKHBOIO CBOOOIOIO € came ocoOmcTa
cB00OMIa; MOJNiTHYHA CBOOOA € ymmie 11 rapanTtoM. [lomitndHa cBoOOma —
ydJacTh B YIPaBIIiHHI )KUTTSAM CYCITUIBCTBA — BTOPHHHA 1 HOXiJJHA Bl 0CO-
6uctoi cBOOOAM (HETOTOPKAHHOCTI chepr MPUBATHOTO KHUTTA) i BUKOHYE
¢dyHKIito 11 3a0e3nedeHHs. ToMy «BUMAaraty BijJl HUHINIHIX HapOJiB, K BiJ
CTapoJIaBHiX, MOXKEPTBYBATH BCI€I0 IXHBOIO OCOOMCTOIO CBOOOJOIO 3apaau
TOJTITUIHOI CBOOOIN — HANOIIBIT MPaBUIBHUKN CTIOCIO MPUMYCUTH HApOIH
BIIMOBUTHCS BiJl 0COOMCTOT CBOOOIH; SKIIIO 1€ BAAETHCS, TO 3rOJIOM y HUX
BinOepyTh 1 cBoOOMY noutituny» [12, c. 104]. BonHouac ocobucra Ta nosmi-
THUYHA CBOOO/H, 11032 CyMHIBOM, TICHO IEPEIUIiTalOThCS (€ pI3HUMH BUsIBA-
MH CBOOOIM), i HEXTYBaHHS MOJITHYHOI CBOOOAOIO (BiIMOBa BiJ y4acTi
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B TIOJITUYHOMY XHTTI a00 MiHIMIi3aIlisl MOXKIUBOCTI TAKOI Y4acTi) CTBOPIOE
3arpo3y Ui 0COOUCTOI CBOOOIH, IO PO3YMIETHCS K IOPYIICHHS MIPUBAT-
HOTO XUTTA (1030aBIeHHS i HEOOXITHUX rapaHTiii), a BinTaK — i BiICyTHO-
cTi OyIB-SIKOi CTIPaBEIIIBOCTI.

Po3yminHS cBOOOIM SIK 0OOB’SI3KOBOTO aTpHOyTa JIIOJMHHA HE O3HA-
Yae 3amepedeHHs ii comianpHOCTI. [HAMBiMyanpHa cBOOOIA MOXE iICHYBAaTH
Ta peaji3yBaTHCS JIMIIE B CYCIUIBCTBI, y BIITHOCHHAX i3 MOAIOHUMU 10 cebe,
iHaKIIe BOHA MPOCTO He Mae ceHcy. Cama ifes iHAMBIMyadbHOI CBOOOIN —
I IPOAYKT COIliasibHOI mpakTuku. Diocodchbke 0OIPYHTYBaHHS CBOOOIU
OyJlo 3yMOBJIEHE COLliaJbHUM JocBimoM HoBoro wacy, sikuit He mpocTo
YHEMOXKJIMBUB 200 IMOCNabuB COLabHi 3alIeXHOCTI, IO OTOYYIOTh JIIOJH-
HY, a 3p0OMB X PI3HOMaHITHIIIMMHM Ta iHOJI HABITh TAKMMH, 1[0 B3a€MO3a-
nepedyTh 0aHa oAHy. Ternep noauHa Oylia BAMYILIEHa CAMOCTIHHO BUOH-
paTH MiX Pi3HHMH COLIaTbHUMHU IHCTHTYTaMH 1 B3a€MO3B’I3KaMH, B MEXax
SKUX 1 Hajexano (YHKIIIOHYBAaTH Ta BiOIOBIimaTH 3a CBilf BHOIp, a 1e
1 € cBobOona.

CrBeprKyIoun cBOOOIY Ta PiBHICTH SIK BHSBH CIIPAaBEUIMBOCTI, Ipa-
BO Ha0yBa€ TIMOOKOTO OCOOHMCTOrO 3HAYEHHS, CTAa€ I[IHHICTIO IJIsI OKPeMoi
JIFOJMHU, KOHKPETHOI IPYNH Ta CYCHiIbCTBA 3arajioM, BIiJIKpHUBae 0co0i
JOCTYTI 10 OJIar i € Ti€BHUM 3ac000M ii COIiaIbHOT 3aXHIIICHOCTI.

BucnoBku. KoHcraryemo, 1o 3akoHu JIitoTh e(EKTHBHO, SKIIO Bij-
MOBiIAIOTh MPHHIMITY CHPaBEJIUBOCTI. BIiANOBIAHO 10 TaKUX MO3MIIIH,
JI0BOJII OOTPYHTOBAaHMM BHIAE€THCSA PO3YMIHHS IpaBa sIK HOPMATHUBHO 3aKpi-
IUIEHOT CITPaBE/IITMBOCTI.

Bax1Bo 3a3HAYUTH, IO CHPABEUIUBICTh — i€ CKJIAJHE SIBUIIE, SKE
BUSIBJIIETHCS B pi3HuX (popmax. Hacammepesn crpaBeUIMBICTh € MOYYTTAM,
10 BigoOpakae peallbHe CTAHOBHIIE OCOOMCTOCTI B CYCHUIBCTBI. SK 1 Oyab-
sIKe 1HIIIE MMOYYTTS, BOHO BHKOHYE (PYHKIII, HEOOXiTHI A TPOMAICHKOTO
JKUTTS JIFOIUHY, ii afganTamii 10 CYCHIIFHOIO CepelOoBHINa Ta HOro 3MiH
BIIMOBIZHO IO iHTEpECiB i MOTPed He TiNBKKU OCOOMCTOCTI, a ¥ CyCHiIbCTBA
3arajoMm.
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®enuna H. B. CBo0ona u paBeHCTBO B MPaBOBOM /1eliCTBUTEILHOCTH
KaK NPOsIBJIEHHS CIIPABEIJIMBOCTH

Cnpasednugocmuv ucciedyemcs Kaxk Haubosee nocied08amenvHas (102UUHO
Henpomueopeuusas), 3a6epuieHnas (Ha OnpeoeieHHOM UCMOPUYeCcKOM smane) u
aoekgamuas (Haonexcawas abCmpaxyus peaibHbIX NpasonopsaoKos) unmepnpema-
Yusi npasa, GelPANCEHHAs. ¢ NOMOWbIO Kame2opuli c60000bl, pageHCmsd u Cnpaseo-
ausoCmu.

Yemanosneno, umo 6a30601i yenHocmolo, Komopas obecneuugaioweil npa-
608bLM pe2yIuposanuem, AGIACMcs IudHas c6ob6ooa. Ilpuvem ona 603nuKaem e Kax
NPOU3BOILHO 8LIOPAHHAS YEHHOCb, A 0053AMENbHOE U eCIMEeCMEEHHOe CBOUCMEEH-
HasL 4elo6eKy Kauecmeo, onpeodeisioujee €20 HACmosuee 4elnogeyeckoe, mo
ecmb NpeuUMyWecmeeHHO COYUAIbHOe, A He OU0I0SUYeCKU NpedonpedeieHHoe
cyuecmeosatiue.

Ce0b00a ssngemcs KawecmeoM, UOCHMUDUYUPYIOWUM Yelo8eKd, MAaK
KaK O0OUHAKOBO XApakmepHa O 6cex Modell U vloeisiem Uux u3 Mupa Opyeux
JHCUBUX  CYUJECB.

KiwueBble clioBa: cnpasednugocms, c606004a, pageHCmeo, npaso, Guio-
COGhcKasl MbLCb, KOHYENYUsL, YeL0BEK.

Fedina N. V. Freedom and equality in legal reality as displays of justice

The article deals with research of justice as the most successive (logically
nonconflicting), completed (on the certain historical stage) and adequate (proper
abstraction of the real law and orders) interpretation of the right, expressed by
means of categories of freedom, equality and justice. A base value that is provided
by the legal adjusting is the personal freedom. Thus it appears not as the arbitrarily
chosen value, but obligatory and naturally peculiar to the man quality that
determines its real human, id est mainly social, but not the biologically predefined
existence.

Freedom comes forward as the quality that identifies a man, in fact it is the
identical characteristic for all people and distinguishes them from the world of other
living creatures.

At the same time it is necessary to notice that justice is a major value;
without regard to that understanding it is possible only as an element, aspect, verge
of all system of values. Justice has its own value. The point is about the ability of
justice to regulate rationally those or other relations. Justice resists all arbitrary in
rules and their application, every unsettled state of actions in relation to their
realization.

Legal relationships are the special form of social cooperation, the
participants of which have common, corresponding laws and duties and will realize
them, to satisfy the personal requirements and interests in the special order not
forbidden by the state or assured by it in the person of those or other organs. Legal
relationships specify the degree of practical realization of moral ideals in everyday
legal activity.
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The requirements of justice will be realized here in legal and reasonable
application of legal norms and steady observance of legal binding overs. Realization
of dominating in society the ideal of justice is impossible without legal adjusting.
The simple norms of moral and justice are fastened in the different historical types
of right.

Every legal norm functions only within the limits of the legal system and,
accordingly, tests influence of the legal system. The norms of justice become legal,
as included in the legal system. Afterwards they begin to function already as legal
and provided by a force of the state.

The requirements of justice, expressed by means of right, appear both as
moral, and legal. If they stop to be just from the moral point of view, then, fastened
in legal norms, also will not be just.

Key words: justice, freedom, equality, right, philosophical idea,
conception, man.
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