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criticized. The exemption of using release from serving punishment with probation
when concluding plea agreement or reconciliation agreement is analyzed separate-
ly. It is proved that an agreement on reconciliation with the accused for committing
corruption offense is contrary to the requirements of the Criminal Code of Ukraine.
In addition, system analysis gives a possibility to make the conclusion about inabil-
ity of release from serving punishment with probation when plea agreement is con-
cluded. It is inferred that the strengthening of criminal responsibility cannot be the
primary tool in the fight against corruption. The author has substantiated that the
amendments to the Criminal Code of Ukraine should be systematic and take into
account the features of already existent penal institutions.
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PO3MIP HEITPABOMIPHOI BUTOIU
Y CKUVIAAI 3JIOYNHY,
INTEPEJIBAYEHOMY B CT. 368
KPVMMIHAJIBHOI'O KOJEKCY YKPAIHU

3’acoeano numanHs npo po3mip HenpasoMipHol 6ucoou y CKiaodi 3104UHY,
nepeobauenomy ¢ cmammi 368 Kpuminanvrnoeo xodexcy Yrpainu. Ipoananizoeano
ocobausocmi pecnamenmayii Yb02o NUMAHHS 3d YUHHUM KPUMIHATGHUM 3AKOHOOA8-
cmeom Vkpainu. JJocniodceHo po3yMIHHA Yb020 NOHAMMA Y CYO08ill npaxmuyi
i 8 KpuminanibHO-npaeosiu nimepamypi. Buceimaeno pecnamenmayiio 3a3Ha4eHo20
NUMAHHA 8 AOMIHICIMPAMUBHOMY 3aKOHOO0a8cmsi Ykpainu. Busasieno cniggionouten-
HSl KPUMIHATBHO20 | AOMIHICMpamuero2o 3akonooagcmea 6 yiti yacmuni. OOIpyH-
MOBAHO MIHIMAbHUL PO3MID HENpagoOMIPHOL 6U200U, 3 HAAGHOCMI 5KO20 MAE
Hacmasamu KPUMIHAIbHA GION0GIOAILHICHb 30 BKA3AHUL CKAAO 3N0YUHY.

Kiwuosi cinoBa: Kpuminanohuil Kooekc, HenpagomipHa 6u2o0d, Kpumina-
JIbHA 8i0N0GIOANbHICb.

IocTtanoBka npodjemu. IlutaHHsS po po3Mip HeMpaBOMipHOI BHU-
TO/IM HAJ3BHYAHHO BaX<JIMBE. Y JOKTPUHI KPHMIHAIBFHOTO IpaBa BOHO MOXeE
CHPUSTH 3MEHIIEHHIO KUTBKOCTI HAasBHUX JHCKYCiH, a TAKOK — HEOJHO3HAY-
HUX PIllIeHb, 10 MPUIMAIOThCS Y NPaBO3aCTOCYBANBHIN JisuIbHOCTI. J{ominb-
HO BHUSIBUTH OCOOJIMBOCTI BHCBITIICHHS PO3IJIIAYBAHOTO NMUTAHHS Yy KpUMi-
HaJIbHOMY 3aKOHi, 3’5ICYyBaTH, SIK HOTO PO3yMIIOTh y CyJOBIH NMPAKTHL 1 KpH-
MiHaJIFHO-TIPABOBIH JIiTEpaTypi, a TAKOXK 3aIIPOTIOHYBATH BIACHE BU3HAYCHHS
pO3Mipy HeNpaBOMipHOT BUTOIM Y BIATIOBIAHOMY CKJIai 3JI0YHHY.
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Cran nociimkenHs. Po3risiiyBane MUTaHHS CTAaHOBUTH NEBHUH iH-
Tepec y KpHUMIHaJIbHO-NIPaBOBill jiTepaTypi. Bono Oyino mpeamerom Bu-
BYEHHs 0arathox HaykoBLiB, 30kpema: I1. I1. Auapymka, O. O. [Iynoposa,
M. 1. Mensauka, M. 1. XaBpoHIoka Ta iH., ajie 3IeOUTBIIOTO JOCIHIIKyBa-
JIOCSL TIOBEPXHEBO, B MEXax 3arajlbHOr0 BYEHHs PO 3JI0YMHH, IOB’s3aHi
3 OJICp’KaHHSAM HenpaBoMipHOI BUrofu. IIpoTe HAasBHICTD AESAKUX 3MiH
Yy 3aKOHOJABCTBI i MPUBEPHEHHS YBard 10 HE BPAXOBAHUX PaHIIIE acIIeKTiB
JAl0Th 3MOTY MO-HOBOMY MPOAHANI3yBaTH 3a3HAUCHE ITHTAHHS.

BukJjiag ocHOBHHX M0JI0KeHb. Sk Bizomo, y cT. 368 KpumMiHaimsHO-
ro xonekcy Yxpainu (manmi — KK Vkpainm) nepexbadeHo BiImoOBigadbHICTH
3a IPUHHATTS MPOMO3HUIIii, OOIITHKH a00 OoepKaHHS HETPaBOMIpPHOI BUTO-
I cIyx00Bot0 ocoboro. Y mpumitii 1o cr. 364-1 KK Ykpaiau nependaue-
HO, 1o y crarTsx 364, 364-1, 365-2, 368, 368-3, 368-4, 369, 369-2 ta 370
uporo Kopnekcy min HemnmpaBoMIpHOIO BHUIOJOIO CIIiJI PO3YMITH TPOIIOBI
KolTH abo iHIe MaiiHO, epeBary, MiJbr'H, MOCIYTH, HeMaTepialbHi aKTH-
BHU, OyIb-AKi 1HII BUTOJM HEMaTEpiaJbHOTO YM HEIPOIIOBOTO XapakTepy,
SIKI TIPONIOHYIOTb, OOIISIOTH, HAJTAIOTh 200 OJIEPXKYIOTh O3 3aKOHHHX Ha Te
migctaB. Y 4. 2—4 miei crarti KK Ykpainn nepenbadeHo Taxi kBamidikoBaHi
03HaKH, K BUNHECHHS BiIIMOBITHOTO MiSHHS y 3HAYHOMY, BEJIUKOMY i 0C00-
JUBO BEITHKOMY po3mipi. B m. 1 mpuMiTKH OO0 pO3TISAAYBaHOI CTATTi
PO3’ACHEHO, IO CIiI PO3YMITH MiX BiAMOBIMHUMH po3Mmipamu. HartomicTs
y 4. 1 o3Ha4eHOI cTaTTi He BH3HAYCHO, 32 SKOTO MIiHIMaJbHOTO PO3MIpy
IpeAMeTa HENpPaBOMIPHOI BHIOAM IIOBHHHA HAcTaBaTH KpHMiHaJbHA
Bi/INIOBIJAJILHICTH 32 OCHOBHHU CKJIaJ] TAKOTO 3JIOUHHY.

JIo1iNbHO 3a3HAYMTH, IO OyIb-SKe PO3’SICHEHHS 3 03HAYEHOIO IH-
TaHHs BiZICyTHE y moctaHoBi [Lnenymy Bepxosuoro Cyny Ykpainu «IIpo
Cy[IOBY IIPAKTHKY y CIIpaBax Mpo ClpaBax Mpo XabapHUIITBO» Bij 26 KBITHs
2002 poky Ne 5 [1], sika xoua i Oyna mpuiiHaTa mix 4ac Jil monepegHbol
penakiii BiZIIIOBIAHOT CTATTi, ajie He CKaCOBaHa JIOCI.

I3 1 mumas 2011 poky mo 18 tpaBrs 2013 poky mapaienbHO HisLTH
cT. 172-2 Kogekcy YkpaiHu mpo aaMiHICTpaTHBHI IPaBOIIOPYIICHHS (ami —
KVYnAIl) i cr. 368 KK Ykpainu, sxi nepeadavany BiIOBiTaIbHICTh MpaK-
THUYHO 32 Maike OJHAKOBI JiSHHS, a caMme. 3a OJepKaHHS HENpaBOMipHO]
BHTOAM B PO3MIpi 0 I’STH HEOMOAATKOBYBAHUX MiHIMYMIB JHOXOMIB TPO-
MaJsH 3a pilIeHHs, Ail 9u Oe3misTIbHICTH B iHTEpecax TOro, XTo ii Jae uu
iHmoi ocobu. 3 mpoaHaIi30BaHOI CyZOBOi MPAKTHKH MOXKHA 3pOOUTH BHC-
HOBOK IIPO T€, III0 B ICH Yac BIAMOBIAHI MisTHHS OI[iHFOBAJIUCH 3a CT. 172-2
KVYuAIl Tak, ITocranoBoro Tpoinpkoro paitonHoro cymay JIyrancbkoi 00-
macti Big 31 sxoBTHA 2012 poxy Ocoba 3 BH3HAHO BHHHHUM Y CKOEHHI
aJIMiHICTPATHBHOTO KOPYMIIHHOTO MIPAaBOIOPYIICHH, IeperdoadeHoro 4. 1
cr. 172-2 KYnAIl, ta nmpu3HaueHO HOMY aaMiHICTpaTHBHE CTSTHEHHS
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y BUTIAAI 1mTpady B po3Mipi ISATACCATH HEOMOJATKOBAHUX MIiHIMyMiB
JIOXOJIiB TPOMAaJIsH, 1110 CTaHOBUTH 850 rpUBEHb, 3 KOH(ICKALIEI0 HE3aKOH-
HO OJIep>KaHOi HEMpaBOMIPHOT BUIOIM MaTepiabHOTO XapakTepy, sika cTa-
HOBUTH 900 rpH. Y MOCTaHOBI CyAy 3a3Ha4YeHO, 110, 3TiJHO i3 HPOTOKOJIOM
IIpo aaMiHiCTpaTHBHE KopynuiliHe npaBonopyuieHHst Ne 40-b Big 19 xoBT-
Hs 2012 poky, Ocoba 3, 3aiimaroun mocany ronou IIpuBUIBCHKOT CUlIbCh-
koi pamu Tpoiupkoro paiiony Jlyrancekoi ob6macti, TOOTO Oymy4w moca-
JIOBOIO 0Cc000I0 MiciieBoro camoBpsiayBaHHs (7 panr 4 kareropii) Ta,
BIMOBIAHO IO MIAIMYHKTY «B» M. 1 cT. 4 3akony Ykpainu «IIpo 3acamu 3a-
mo0iraHHs 1 MPOTHIIT KOPYIIlii», Cy0’€KTOM BiAMOBITAIBHOCTI 3a KOPYII-
HiKHI TPaBOTIOPYIICHHS, TOPYIIUB OOMEXKEHHS 111010 BUKOPUCTAHHS CITY K-
00BOTO CTaHOBHINA, repeabadeHi cT. 6 3akoHy Ykpainu «IIpo 3acamu 3a-
moOiraHHs 1 MPOTUAIl Kopymiii» 3 Takux obctaBuH. 27.03.2012 poky Oco-
0a 3 mignucaB pillleHHsS BUKOHABUOro KomiteTy [IpHBiiIbCHKOI CiibChKOT
pamu Ne 10 mpo HajgaHHS O3BOJIy Ha BIAKPHUTTS TOPrOBOi TOYKH B AJpe-
ca 2, B IKOMY B II. 3 mepeadayeHo, 110 J03BUI HAAA€ThCs 32 YMOBU YKia-
JIAHHS JIOTOBOPY OPCHIM IbOr0 MPHUMIIIEHHS. 3riHO 31 CT. 42 3aKkoHy
Vkpainu «[Ipo micueBe camoBpsityBaHHS B YKpaiHi», JOTOBOpH OpEHAU
KOMYHAJIbHOI BJIACHOCTI YKJIQJAIOThCS BiJl IMEHI TOJIOBH BiJTIOBITHOI pajd.
Oco0a 3 3 MeTor0 oJiep>KaHHs HEMPaBOMipHOI BUTOIH, B Oepe3Hi 2012 poky
(TouHy mOaTy BCTAaHOBHUTH HE Mae€ 3MOTH) 3alpoOIlOHYBAaB IPHBATHOMY
mignpuemirio Ocoba 4 He yKiIaJaTH JOTOBIp OpeHAM HA BKa3aHy TOPTO-
BeJbHY TOYKY, 3a mo Ocoba 4 moMicIYHO MaB IepelaBaTd HOMY IO
300 rpu. Ocoba 4 moromuBcs Ha ymoBH Ocoba 3 Ta BHpPOJOBXK KBIiTHS,
TpaBHA, 4epBHA 2012 poky momicauro nepenasaB Ocoba 3 mo 300 rpH, Ha
saranpHy cymy 900 rpH. ITocranoBoro Amnemsiiinoro cymy Jlyranchkol
00J1acTi 111 MOCTAHOBA MICIIEBOro Cyay Oyina 3amuireHa 0e3 3min [2]. Hop-
Ma, sika Mictuthes y 4. 1 cr. 368 KK Vkpainu, Oyna ¢daktudno B e
4ac «MEPTBOIO».

VY KpUMiHaJIbHO-IIPABOBIM JIiTEpaTypi 3a3BU4ail 1le MUTaHHS TAKOX
OMHHA€ETBCS yBaroto [3, c. 783-784], abo * MPONOHYETHCS BCTAHOBHUTHU
MiHIMaIFHUHA po3Mip HelpaBoMipHOI BUToaH Ha piBHI 10 HEOMOAaTKOBYBa-
HUX MIHIMYMIB IOXOJIiB TPOMaJIsH O0e3 oOrpyHTyBaHH [4, . 379].

Xoua nesiki BYCHI 1 MPONOHYBalIM BUIUIMTH JpiOHE XaOapHHIITBO
B OKpemwuid ckian 3mouwmHy [5, c. 199-200], ane HuHI Uf iges He OTpH-
Majla TIATPUMKH Y 3aKOHOAABIM. 30KpeMma, IlikaBa CHUTyalis MI0A0
I[FOTO NMUTAHHSA 1 B aIMIHICTPATHBHOMY aHTHKOPYIIIHHOMY 3aKOHOJABCTBI.
3okpema, B cT. | 3akony VYkpaiam «IIpo 3amoGiraHHs KOpymIii» Bix
14 >xoBTHA 2014 pOKy MICTHUTBCA aHAJOTIYHE BU3HAYCHHS PO3TIISAYBAHOTO
MOHATTS LIOJO0 TOTO, sIKe HasgBHE y mpumitmi 10 cT. 364-1 KK VYkpainm.
BigmoBigHo mo cr. 22 3akony Ykpainu «[Ipo 3amoGiraHssi KOPYIILii»,
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ocobaM, 3a3HaYCHUM Yy YaCTHHI MepiuIii cratri 3 1poro 3akoHy, 3abopo-
HSETHCS BUKOPHCTOBYBATH CBOi CIIy’KOOBI TIOBHOBa)KEHHSI 200 CBOE CTaHO-
BUILIE Ta MOB’SI3aHi 3 IMM MOXKJIMBOCTI 3 METOIO OJIepKaHHsI HENPaBOMipHOT
BUTOAM Ui ceOe YM IHMIMX OcCi0, 30KpeMa BUKOPUCTOBYBATH OyIb-sKe
Jiep’kaBHE Y KOMYHaJIbHE MaifHO ab0 KOIITH B NMPUBATHUX iHTepecax [6].
Bonnouac 3akoHoM Ykpainu «[Ipo BHECEHHS 3MiH A0 JIESKHX 3aKOHOZAB-
YUX aKTiB YKpaiHW IIOJ0 NPHBEACHHS HAIIOHAJBHOTO 3aKOHOIABCTBA
Yy BiINOBigHICT i3 craHmapramu KpumiHameHOI KOHBEHIIT po 60poTEOY
3 kopymuiero» Bixg 18 kBiTHA 2013 poky, ct. 172-2 Kogekcy Ykpainu mpo
aJIMiHICTpATHBHI MIPaBONOPYIICHHS, siKa Iepeadadaia BiAMOBIIaIbHICTE 3a
MOPYIICHHS 0CO0OI0 BCTAHOBJICHHX 3aKOHOM OOMEKECHb IIOA0 BHUKOPHC-
TaHHA CIY)XOOBHX IIOBHOB&XKCHb Ta IIOB’A3aHUX 13 UM MOXKJIMBOCTEH
3 OJICpKaHHSM 3a 1€ HeMPaBOMIPHOI BUTOX Y PO3MIpi, 10 HE MEPEBUILYE
II'SITH HEOMOJATKOBYBAHUX MIHIMYMIB JOXOJiB rpoMajsiH, abo y 3B’s3KY
3 NPUAHATTAM OOIITHKHU/TIPOMO3UINI TaKoli BUTOAU Ui ceOe YM IHIIMX
oci0, Oyna Bukito4eHa [7].

OTOX, ChOTO/IHI aIMIiHICTpaTHBHA BiIMOBIMAIBHICT 33 OJCPIKAHHSI
HETPAaBOMipHOI BUTOJIU BiICYTHSI.

BigsHaumMo, M0 Taka perigaMeHTamis pO3TIIIIyBAaHOTO ITMTAHHS
HE CBIIYHTH MPO BUCOKY SIKICTh YHHHOTO KPHUMIHAJIFHOTO 3aKOHOJABCTBA
B IIiif YacTHHI, a OinblIe HaBmaku. be3mepedHo, y 3aralpHUX prcax KpPrMi-
HAJIBHUH 3aKOH Ma€ OyTH IPOCTUM 1 3pO3yMIJIMM JUIS BCiX HE3aJEKHO Bill
HasiBHOCTI FOPHIMYHOI OCBiTH. HasBHa cuTyamisi Mpu3BOANTH 10 YCKIAI-
HEHHS PO3yMiHHS CYCHiIbHOI HeOE3NeKH LBOTro CKJIay 3J04uHy. BBaxarto,
IO BiZICYTHICTh MIHIMaJBHOT'O PO3MIpy HpeIMeTa HEMpaBOMIpHOT BUTOIU
CBIUUTH PO HasABHICTH y 4. 1 ¢T. 368 KK Ykpainu ofHi€l i3 KOPYIIiOreH-
HHUX HOPM, OCKIUJIbKM HasBHUIl BENMKHUIl piBeHb Yrisiny 3 OOKy MpaiiBHHKa
MIPaBOOXOPOHHOTO YHM CYJIOBOTO OpraHy, sKuil ii 3acTocoBye. 30Kpema,
[[€ CTBOPIOE MOXKJIHBOCTI IJISI MOTCHIIHHUX CYO’€KTIB KOPYIIIHHUX 3J10-
YUHIB [iSTH HA BJIACHUA pO3CYH 3a3BUYall 13 KOPUCIMBHX MOTHUBIB.
Ile yrpynmHroe um B3araji YHEMOIIUBIIIOE MPUTSITHEHHS iX 70 KpUMiHAIb-
HOI BiAMOBIZAJIBHOCTI 32 BYMHEHHS PO3MIISAYBAHOTO KOPYIIIHHOTO 37109 H-
Hy. CkaxiMo0, B OJJHOMY BHUIIAJIKy TaKi MPAIiBHUKA MOXYTh BiTKPHTH KpPH-
MiHaJbHE TPOBA/DKEHHS UM 3aCyJUTH 0CO0Y 3a OfEep’KaHHS HEI0 HEIlpaBo-
MipHOT BUTO/IH, HANIPHUKIJIAA, Y po3Mipi 500 rpuBens, a B iHIIOMY — 3aCTOCY-
BaTH KPUMIHAJHHO-TIPAaBOBY HOpMY Hpo Mamo3HauHicTh (4. 2 cr. 11
KK Vxpaian). ¥ 3B’513Ky i3 UM, 3 Hammoi TOYKH 30py, HEOOXiTHO Ha 3aK0-
HOJaBYOMY piBHI mepeabaynT MiHIMAJIBHUM pO3MIp IpeaMeTa IhOro
CKIIQAy 37I0YMHY, SIKWH CITPOOYyEMO BU3HAYUTH HA OCHOBI HU3KH YMHHHKIB.

[To-mepure, B ct1. 305 MogaensHoro KpumMiHambHOTO KOJEKCY ISt
neprkaB-ydacHuKiB CriBapyxHocti Hesamexnux Jlepxas Bin 17 moToro
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1996 poky mepenbadeHO BiATIOBITANBHICTH 3a onepaHHA xabapa. Y m. 2
MIPUMITKH JI0 I[i€i CTATTi 3a3HAYCHO, IO HE € 3JIOYMHOM Y 3B’SI3KY 13 MaJio-
3HAYHICTIO 1 TMEPEecliAyeThCs B AUCHUIUIIHAPHOMY HOPSAIKY OJEpKaHHSI
myOJIiYHUM CITy>KOOBIIEM MaiiHa, IIpaBa Ha MAaiHO UM 1HIIOT MalfHOBOI BUrO-
IM, SIK TTOJAPYHKY 3a BIZCYTHOCTI IOIIEPEIHBOT TOMOBICHOCTI 32 BUMHEHY
airo (0e3misUIbHICTE), sIKa HE MOPYIIYE CIIy>KOOBI 00OB’SI3KM Takoi ocoOH,
SKIO BAapTICTh MOAAPYHKY HE IEPEBHUINyBala OJHOPAa30BUI MiHIMaIbHUHA
po3Mmip 3apoOiTHOT IUTATH, BCTAHOBICHMI 3aKoHOMAaBCTBOM [7]. ¥V 1. 1 Iloc-
TaHOBH MiXIapiaMeHTChKo1 acamOuei nepxaB-ydacHUKIB CIiBIpyKHOCTI
Hezanexunx [lepxaB, skoro mpuitHATO Heli MonenpsHuii Kpuminamsaui
KOJEKC, BiH BH3HAYA€ThCS AK PEKOMEHNAUIHHWMIA 3aKOHOZaBuuii akt [8].
IO. TuxomupoB Bu3Ha4ae 1€l HOPMAaTUBHO-NPABOBUHM aKT K 3aKOHOAAB-
Y aKT PEKOMEHIALIHHOTO XapaKTepy, SKHid MICTHTh THUIIOBI HOPMH 1 Ja€
HOPMAaTHMBHY OpI€HTAIi0 i 3aKoHoAaBcTBa [9, ¢. 97-98]. «OuiHioun
NPaBOBY 3HAYYLIICTh MOJEIBHOTO KPUMIHAJIBHOTO KOJEKCY VIS JeprKaB-
yuacuuie CHJI, BapTO 3a3HaYuTH, 10 X0Ya BiH I HE Ma€ NpsAMOI Aii, mpoTe
HOTO MOJIOXKEHHSI IIMPOKO 1 J0BOJII aKTUBHO BUKOPHUCTOBYBAJIUCH 3aKOHO-
nasieM aepskas-yuacuuis CHJ » [10, ¢. 206].

[To-mpyre, NEBHOIO MipoI0 OPIEHTHPOM y BHPILICHHI [[LOI'O MUTAHHS
MOJKe OYTH ITOJIOKEHHSI, IKe MICTUTBCA B 4. 2 cT. 23 3akony Ykpainu «IIpo
3amobiranHs Kopymuii» Bix 17 sxoBTHI 2014 poky, ne mepemdadeHo, Mo
oco0w, 3a3HaueHi y MyHKTax 1, 2 9acTHHU Mepimoi cTaTTi 3 mboro 3aKoHY,
MOXYTh HNPUIMaTH MOAAPYHKH, SIKi BIJNOBIIAIOTH 3arallbHOBU3HAHUM YSIB-
JICHHSIM TIPO TOCTHHHICTB, KpiM BHUIAJKIB, Mepe0aueHNX YacTHHOIO Iep-
oo 1iei cTaTTi, K0 BAPTICTh TaKMX MOAAPYHKIB HE MEPEBHILYE OJHY
MiHIMaNbHY 3apOO0iTHY IIaTy, BCTAHOBJIEHY Ha JIeHb NPHHUHSATTS TOAApYyH-
Ka, OJIHOPa30BO, a CyKYIIHa BapTICTh TaKWX MOJAPYHKIB, OTPUMaHUX BiJ
ontHi€T ocobu (rpynu oci0) ynpoJoBXk POKY, HE MEPEBUIIYE JIBA IIPOKUTKOBI
MIiHIMyMH, BCTaHOBJICHI JJIsI Mpare3laTHoi ocoOu Ha 1 Ci4Hs TOro pPOKY,
B SIKOMY IPUUAHSITO MOJAPYHKH.

[o-tpete, B 4. 3 c1. 354 KK Vkpainun mepenbadeHo BiAmOBimamh-
HICTh 332 TMPUHHATTS TMPOIO3UIIii, OOIITHKN a00 OJep KaHHS IMPaliBHUKOM
MiATPHEMCTBA, YCTAHOBH UM OpTraHi3aiii, SKuii He € cIy)00BOI 0c000I0,
abo oco0o10, siKa MpaIloe Ha KOPUCTH IMiANPUEMCTBA, YCTAHOBU UM OpraHi-
3aI1ii, HEpPaBOMIpHOI BUTOJM, a TaK CaMO IPOXaHHS HAJATH TaKy BHTOIY
U1 cebe 9M TPeThOi 0COOM 3a BUMHEHHS YW HEBYMHEHHS OYyIb-sIKUX il
3 BUKOPHCTAHHSIM CTAaHOBHINA, K€ 3aiiMae IMpamiBHUK Ha IMiIIMPHEMCTBI,
B YCTaHOBI 4 opraizamii, a0 y 3B 43Ky 3 AisIBHICTIO 0COOM Ha KOPHUCTH
MiATPHEMCTBA, YCTAHOBU UM OpraHizallii, B iHTepecax TOro, XTO MPOIOHYE,
00irge M Hajae Taky BUToAy, abo B iHTepecax TpeThoi ocobu. MiHimManb-
HUIl po3Mip HENMpaBOMIpPHOI BHIOAM B ILbOMY CKJIaJi 3JOYHHY TaKOX

248


http://zakon2.rada.gov.ua/laws/show/1700-18/print1436453071365127#n26
http://zakon2.rada.gov.ua/laws/show/1700-18/print1436453071365127#n37

Cepis ropuduyHa

He nependadeHo. Ase BUIAEThCs, 10 BAPTO 3BEPHYTH yBary Ha po3mip Maii-
HOBOT'O [TOKapaHHs, sSIke MOKe OyTH NMPU3HAYEHO 38 BYMHEHHS IbOTO CKIIAAY
3nounHy. Tak, MiHIMaIbHUI po3Mmip mTpady CTAaHOBUTH JBICTI IT’SITAECST
HEONOJaTKOBYBAHUX MIHIMYMIB JIOXO/IB TrpoMajasH. Biamoigao mo m. 5
Minpozainy 1 Posminy XX «Ilepexigni nmonoxeHHs» IlogaTkoBoro Kopekcy
Vkpainu Bix 2 rpyass 2010 poky, SKIIO HOPMHU IHIIMX 33aKOHIB MICTSThH
MIOCHWJIaHHSA Ha HEOIMOJAaTKOBYBAaHWH MiHIMYM IOXOIIB TPOMAasfH, TO IJIS
IiTeH iX 3aCTOCYBaHHS BUKOPHCTOBYETHCS CyMa B po3Mipi 17 rpusens [11].
OTo3x, MiHIMaJIBHUH po3Mip mTpady 3a oAep>KaHHS HEMPAaBOMIPHOI BUTOIHN
MIPaLiBHUKOM TiAMPUEMCTBA, YCTAHOBH YW OpTaHi3amii, KU He € CIIyK00-
BOIO 0c00010, 200 0c00070, sIKa MPAIIOe Ha KOPUCTH MiAMPHEMCTBA, YCTAaHO-
BH YHM oOprasizamii, cTaHoBUTH 4250 rpuBeHp. Bumaerbcs, mo po3mip
HENpaBOMIPHOT BUTOJIM Y TAaKOMY CKJIa/ii 3JIOYMHY Ma€ OyTH MEHIIUM, HiX
MiHIMaNbHUH po3Mip wTpady, Ikl Moxe OyTH NpU3HAYCHUIT 32 HOrO BUH-
HeHHs. B iHmomy pasi e cynepeunsio 0, 30KkpeMa, NMPHHIMITY BiIIIKOIY-
BaHHs WIKOAM, 3aBJAHOI KOPYNUIHHUM 3JIOYMHOM, SIKUH IPYHTYETHCS
Ha MOJIOKCHHSX, IO MICTUTBhCA B CT. 56 Koucrturymii Ykpainu, mpo Te,
10 KOJKCH MA€ MPaBO Ha BiJIIKOIYBaHHS 32 PaXyHOK JICpKaBH YN OPTaHiB
MICIIEBOTO CaMOBPSITyBaHHS MaTepialbHOI Ta MOpaJIbHOI HIKOAHM, 3aBJaHOI
HE3aKOHHUMH DIIICHHAMH, MiSMHA Yd Oe3IisSUTbHICTIO OpraHiB IepKaBHOT
BJaJH, OPraHiB MICIIEBOTO CaMOBPSIYBaHHS, iX MOCAJOBHX 1 CITy>KOOBHX
oci® mig 9ac 37ifiCHEHHI HUMH CBOiX NMOBHOBa)KEHB. SIKIO KOHKPETHHUH
KOPYIIIHHUHA 3JI0YMH HE OJIep)Ky€e HaJleKHOI peakiii 3 OOKy aepXaBH, TO
Taka MeTa [MOKapaHHs, sSK 3arajibHa 1 CrelliajbHa MPeBeHIlis, 0 nepeada-
yeHa B 4. 2 cT. 50 KK Ykpaiau, mocnabmoerbes.

HenorpumaHnHs BiZ 1IbOTO NPHHIMITY MOXXE 3yMOBHTH HU3KY CEpHO-
3HHUX KPUMIHOTCHHHUX HAcIiAKiB. Tak, 1[e MOXe BUSBUTHCS y CBOEPITHOMY
CTHMYJI JI0 BUMHEHHS HOBHX KOPYIIIHHUX 3JI04MHIB. Bujaerscs, 1o pos-
Mip HENpaBOMIPHOI BHUIO/H, SIKA OJEPXKYETHCS CIyXOOBOIO 0c0000, Mae
OyTH MEHIIHM, HiJK TOH, IO OAEPKye CyO’€KT CKIAIy 3JIO0YHHY, Tependa-
geHoro B 4. 3 cr. 354 KK VkpaiHu, OCKiJbKH, TO-TIepiie, 0L o0csar
MTOBHOBa)KEHB, OLbIIa BaXKIUBICTh IXHIX pIMIEHh i MAacIITaOHICTH TXHBOT
JISUTHOCTI HANAIOTh IM IIUPIII MOKIUBOCTI JJIS 3JIOBXKHBaHb, MO-APYTE,
BHACJIJIOK YYMHEHHs 3JIOYMHIB TaKMMH 0CO0aMH cycliibHa Hebe3Ieka ic-
TOTHIIIA, OCKUIBKH 3alOJIIOETHCS UM CTBOPIOETHCA 3arpo3a 3amoIisTHHS
3HaYHO CEPHO3HImOI HIKOAM 00’€KTy MPaBOBOi OXOpOHH. BpaxoByroun
3a3HaueHe, NMPUUHATHUM BHIAETHCS PO3MIp HENpPaBOMIpHOI BHUIOMH, IO
HE MEHIIWH 3a OJHY MiHIMaJIbHY 3apo0iTHY IIIaTy, ska BCTaHOBJICHA
3aKOHOJIAaBCTBOM.

BucnoBku. OOrpyHTOBaHO, IO MiHIMAJIBHHUIA PO3MIp HEMPaBOMip-
HOI BHTOIM y CKJIAAi 3j104MHY, mependoadeHomy B cr. 368 KK Vkpainwm,
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Cepis ropuduyHa

Y20106HOMY 3aKoHOOamenbemgy Vikpaunvl. Hcciedosano noHuManue 3mozo nomsi-
musi 6 cy0ebHoU npakmuke u 8 y20108H0-npasogotli aumepamype. Oceewyeno pezna-
MEHMAayuro OAHHO20 BONPOCA 6 AOMUHUCIPAMUBHOM 3AKOHOOamenbemee YKpauHol.
TIpodemoncmpuposano coomuowenue y20108H020 U AOMUHUCHPAMUBHO20 3AKOHO-
damenvemea 6 3mou  uacmu. ApeyMeHmupoeano MUHUMAIbHGIL pasmep, npu
HAIUYUU KOmopo2o OO0NICHA BO3HUKANMb Y2ON06HAsl OMEENMCMEEHHOCMb 34 OAHHbILL
cocmag npecmynnieHus.

KiroueBble ciioBa: Yzo106Hulil KOOEKC, HE3AKOHHAS 6ble00d, V20]08HAsA
OMBEmMcmeeHHOCMb.

Maksymovych R. L. The rate of illegal benefit in the body of the crime
foreseen in the article 368 of the Criminal code of Ukraine

The scientific article is dedicated to the ascertaining of the rate of illegal
benefit in the body of the crime foreseen in the article 368 of the Criminal code of
Ukraine. The peculiarities of regulation of this problem are analysed according to
the valid Criminal Code of Ukraine. The sense and meaning of this question is re-
searched in the judicial practice and criminal-legal literature. It is argued that the
rate of illegal benefit is poorly investigated in the criminal-legal literature. Some
authors suggested setting the rate of illegal benefit on the level of ten non-taxable
minimum incomes without any arguments. The other scientists expressed the view
about the necessity of such a body of the crime as little passive bribe. There is no
any explanation concerning the rate of illegal benefit in the resolutions of the Su-
preme Court of Ukraine.

There was criminal and administrative liability for getting illegal benefit in
the rate until five non-taxable minimum incomes for almost two years simultaneous-
ly. Appropriate actions have been qualified as an administrative offense in the judi-
cial practice. The identical definition of the notion «illegal benefit» is in the law of
Ukraine «About prevention of Corruptiony. Currently there is no administrative
liability for getting illegal benefit. From our point of view it is necessary to set the
rate of illegal benefit on the legislative level. The liability for the passive bribe is
foreseen at the Model Criminal Code of Commonwealth of Independent States. The
rate of bribe in this law is on the level of one minimum salary defined in the legisla-
tion. This Model criminal code is supposed to be as a recommendatory legislative
act for the members of this Commonwealth. According to the law of Ukraine «About
prevention of Corruption» corresponding subjects can get gifts at the rate below one
minimum salary defined in the legislation.

The minimum rate of illegal benefit which is taken by the non-official person
is non-defined also. The minimum rate of fine for this crime is 4250 UAH. In my
opinion, the rate of illegal benefit in this body of the crime is to be below the mini-
mum rate of fine. The minimum rate of illegal benefit which is taken by the official is
to be below than that for non-official person. That is why the rate of illegal benefit
in the body of the crime foreseen in the article 368 of the Criminal code of Ukraine
is to be one minimum salary defined in the legislation.

Key words: Criminal code, illegal benefit, criminal liability.
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