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himself, by applying coercion, torture, cruelty and humiliation of the person, or
violating the right to defense; 4) ECHR itself in its proceedings, in particular, on
allegations of violations of Articles 2, 3, 5, 8 of the Convention, assesses the
admissibility and reliability of the evidence.

It is grounded the possibility of using in criminal proceedings in Ukraine
both a normative criterion for assessing the admissibility of evidence and those
ECHR decisions in which this body of international jurisdiction didn’t consider the
violation of Art. 6 of the Convention «The right to a fair trial. »

The ECHR legal positions are underlined that can be regarded as standard
evaluation of evidence admissibility and those that may be accepted as standards for
assessing the reliability of evidence.

Key words: admissibility of evidence, reliability of evidence, practical
experience of the ECHR.
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3MICT KPUMIHAJIbHO-BMKOHABYOI
XAPAKTEPVUCTUKW 3ACYIKEHUX
1O IIO3BbABJIEHH BOJII 2)KIHOK

Posenanymo numanHs KpuMiHATbHO-8UKOHABYOI XAPAKMEPUCTUKU 3ACY-
0oiceHuUx 00 No30a6NeHHs 6071 JCIHOK, NPOAHANI308AHO KPUMIHATbHO-8UKOHAGYE
3aKOHO0ABCMBO YKpainu, ke pecniameHmye UKOHAHHA NOKAPAHHA Y 6udi no3oas-
JIeHHs 8O JICIHOK, AKYEHMOBAHO HA CMAH OOMPUMAHHA I 3a0e3neyeHHs npae ma
00086 "13Ki8 JICIHOK, AKI 8100Y8aAIOMb NOKAPAHHS, OXAPAKMEPUZ08AHO NOPSIOOK Ul YMO-
68U BUKOHAHHS | BI00YBAHHS KPUMIHAILHUX NOKAPAHb HCIHKAMU.

Kiwuosi ciioBa: Kpuminanshuii kooexce, Kpuminanvrno-eukonaguuii Kooexc,
KPUMIHATIbHA 8I0NO0GIOAIbHICIb, KPUMIHAILHO-6UKOHABYA YCMAHO8A, KPUMIHANLHO-
BUKOHABYA XAPAKMEPUCTNUKA, BUXOBHUTL BNIIUG, NPABOOOMEIICEHH L.

IocTranoBka nmpo0emu. BrockoHaneHHs NOPSiAKY YMOB BHKOHaH-
HS Ta BifI0OyBaHHS KpPUMIHAJIBHUX IOKapaHb XIHKaMH € HEOOXiJHOIO0 CKla-
JI0BOIO JuIsi OpMYyBaHHsI YKpaiHU sSIK JI€MOKPAaTHYHOI, IPABOBOI JEp KaBH.
UnHHE KpUMiHAIBGHO-BUKOHABYE 3aKOHOJABCTBO YKpaiHM IPYHTYEThCS Ha
TOMY TIPHHIIMIIOBOMY ITOJIOKEHHI, 1110 3acy/PKeHa 0coba € He 00’ €KTOM BH-
XOBHOTO BIUTUBY, a Cy0’€KTOM KPUMiHAJIbHO-BUKOHABYWX BiTHOCHH, 3aXUCT
IIpaB, 3aKOHHMUX iHTEpeciB Ta 00OB’S3KIB SKHUX Ma€ TapaHTyBAaTH KPHMiHa-
JIFHO-BUKOHABYE 3aKOHOAABCTBO. OTKe, BAXKIIMBUM € BH3HAYCHHS CQEeKTH-
BHOCTI 3BOPOTHOTO 3B 3Ky MK JepKaBHAMH YCTaHOBAMH, II0 BUKOHYIOTh
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MOKapaHHs, Ta 0COO0I0 3aCyPKEHOTO, 3 MOTIISAY TOCATHEHHS METH BHIIPAB-
JICHHSI Ta TIOBEPHEHHS B CYCITLILCTBO 3aKOHOCIYXHSIHOI OCOOH.

Cran pociimkenns. OkpeMuM acrieKTaM npoOiemu 3a0e3nedeHHs
MOPSIIKY YMOB BHKOHAHHS Ta BiOYBaHHS KPUMIHAIBHHUX MOKapaHb XKiHKa-
MU TpPUCBSYCHA HHM3KAa HAYKOBUX JOCHIIKEHb, 30KpeMa I Ipari TaKux
yueHux, sk L. I'. boratupsos, B. O. MepkynoBa, A. C. Muxuus, I'. C. Pe3-
HiueHko, B. A. YTkus, 0. A. UeboTaproBa.

Merto10 CTaTTi € BUBUCHHS Ta aHAIi3 KPUMiHAJIFHO-BUKOHABYOTO 3a-
KOHOJIABCTBA IIOJI0 OCOOIMBOCTEH YMOB 1 IOPAIKY BiNOYBaHHS MOKapaHHS
y BHII 1T030aBJICHHS BOJI CTOCOBHO XKIHOK, a TAKOX MPAaKTUKU HOTO 3aCTO-
CyBaHHS.

Buknax ocHOBHHX MoJIO:keHb. KpnMiHAIBHO-BHKOHABYE 3aKOHO-
JIaBCTBO YKpaiHU PETJIAMEHTYE TOPSAAOK 1| yMOBH BUKOHAHHS Ta BiOYyBaHHS
KpUMIHAJBHUX TOKapaHb i3 METOK 3aXHCTY IHTEPECIB 0COOH, CYCIiIbCTBA
i JepkaBu HISIXOM CTBOPEHHS YMOB JUIs BHUIIPABJICHHsS Ta pecoliajiza-
i 3aCyKCHHX, 3aM00IraHHs BUNHCHHIO HOBUX 3JIOUHHIB 1 3aCy/DKCHUMH,
i 1HIIMMH 0co0aMH, a TAKOX 3amo0iraHHs TOPTypaM Ta HENFOJChKOMY abo
TaKOMY, L0 TIPUHUKYE TiAHICTb, IIOBOKECHHIO 13 3aCyPKEHUMH [2].

ITig vac 3mifiCHEHHsSI KPUMiHATLHO-BUKOHABYOI XapaKTEePUCTHKH 3a-
CYIUKEHUX 10 T030aBJICHHS BOJI JKIHOK HacamIiepel] HeoOXiTHO 3ayBa)KUTH
Ha O3HAKH, IO Oe3MocepeIHbO YTBOPIOIOTh OCOOHCTICTh 3MouMHI. [lo Ta-
KHX O3HAaK, 30KpeMa, HaJeXaTb COLiaIbHO-IeMorpadivHi, KpUMiHAIBHO-
MIPaBOBi, MOPaJTHHO-IICUXOJIOTIYHI.

Caymroro € aymka 1. I'. BoratmproBa 3 mpuBOAY TOTO, IO HHUHI
B YKpailHCBbKil MEHITEHLIapHid Hayll HeMae MOHATTS «KPUMiHAIbHO-
BUKOHABYa XapaKTepUCTHKa». HaykoBelb HaBOAWTH BJAacHE BU3HAYCHHS
1BOTro NOHATTS. KpuMiHaNbHO-BUKOHABYA XapaKTEPHCTHKA — 1€ BIIOPSIIKO-
BaHM{ YUHHUM 3aKOHOJABCTBOM IIOPSIOK YMOB BUKOHAHHS Ta BiJIOYyBaHHS
KpUMiHaJbHUX MOKapaHb. BiH 3a3Hauae, 110 BUBUEHHSI OCOOMCTOCTI 3acy-
JDKEHOTO TIPOTSrOM Iepioly BiOYBaHHS NMOKapaHHs IOBMHHE OXOILUIIOBATH
BCi €JIEMEHTH XapaKTEPHCTHK 3aCy/KEHOTO, a caMe. MICTHUTH COIiaJbHO-
nemorpadivHi, KpIMiHATBHO-TIPABOBI, IICHXOJIOTO-TIENATOTigHi, peabimiTa-
LifHI O3HAKH, TPUBATH B Yaci Ta CIPHATH MOJETIICHHIO aIamnTalii B Iepiox
3BiTbHEHHS [3, ¢. 54].

KpuMmiHanbHe mokapaHHS NMOB’SI3y€ThCs 3 1M030aBJICHHAM 4M 0OMe-
KEHHSIM 3acCy/DKEHOTO B NEBHUX JYyXOBHHMX, MaTepiaibHUX Ta (i3HUHHX
Onarax. KoxHuil BHJ| TIOKapaHHs € MPUMYCOBHM 3aXOJIOM 1 B TOMY YH iH-
IOMY CTYIIEHI BiH Mae Kapalo4yli 3MiCT, IO TOJATaE B NepeadadeHoOMy
3aKOHOM OOMEXeHHi mpaB i cBoOox 3acykeHoro. lle Moxe BHpakaTHCh
B OOMEXEHHI IepEeCyBaHHS 1 CIIJIKYBaHHSA 3 iHIIUMH YJICHAMHU CYCITiIbCTBA
(y pasi mo306aBneHHA BOJIi), MpaBa OOMpATH BUA TPYHAOBOI MiSUIBHOCTI Ha
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BJacHUU po3cyn (mpu mo30aBieHHI npaBa oOiiiMaTH meBHI mocaau abo
3aiiMaTHCs MEBHOIO MiSUTBHICTIO), Y MaTepialbHiX oOMexeHHsX (y pa3i BU-
npaBHUX poOiT, mrpady, koHpickanii maitna). Came 11e TOBUHHO BUKJIMKa-
TH B 3aCy/KEHOTO IEBHI HETATUBHI Ta MO3UTHBHI NEPEKUBAHHS Ta CTHMY-
JIIOBaTH MOpaJibHe OHOBJIEHHS. [lepexuBaHHs, CIPUYMHEH] KPUMiHAIBHUM
MOKapaHHsIM, NICBHOIO MipOI0 MalOTh TaKOX CIIOHYKaTH 3aCy)KEHOTO yCBi-
JOMUTH CBOIO TIPOBHHY Ta BiATIOBIIaJIBbHICTE MEpel] CYCHIBCTBOM 1 JepiKa-
Bo10. Po3kpuBatoun o6car Hactymatounx BigHocuH, O. C. MixumiH 3a3Hadae,
10 3aCYKCHUH BUKIIIOYAETHCS 3 IEBHOTO KOJIA BiIHOCHH, a iHIII BiITHOCH-
HHU JIOKOPIHHO 3MiHIOIOTECS. [IpoTe BUHHMKAIOTH MEBHI HOBI CYCIiJIbHI Bif-
HOCHHH, YYaCHHKOM SKMX BIH CTa€ 1 3acy[DKeHHH HE Mae€ IpaBa IOpy-
LIYBaTH KPUMIiHAIBHO-TIPABOBI Ta KpUMIHAIbHO-BUKOHABY1 3200pOHH, oMy
HEOOXITHO JIOTPUMYBAaTHCh TpaB Ta 0OOB’S3KIB, YCTAHOBIEHUX HOPMATHB-
HUMHU aKTaMH KpPUMiHAJIbHO-BUKOHABYOI CIyOH. J[OCSATHEHHS MO3UTHB-
HHUX DPE3yJIbTATiB, a caMe: 3aKOHOCIyXHSHa MOBEAiHKa, OCYJA YYHWHEHH:
3JI0YUHY, COIliajibHA ajanTallisi Ta XHUTTA 0e3 MPaBOMOPYIICHb, — YyCE Iie
€ TOJIOBHUM DE3YJIbTATOM KapaJlbHO-BUXOBHOTO BIUIMBY M O3HAaKOIO BH-
IIpaBIeHHS ocodu [4, c. 67].

VY mmpokoMy 3HAa4E€HHI KPHUMiHAJILHO-BHUKOHABYA XapaKTEPUCTHKA
OXOILTIOE BCi cepw KUTTA 3acyMKEHOI Mia yac BimOyBaHHS MOKapaHHS:
MIOKA3ye Jie, B AKii KpUMiHAJIhHO-BUKOHABYIH YCTAHOBI 3acyKeHA BiOyBae
MIOKapaHHs; MICTHTh JaHi 100 TOTPUMAHHS HElo MOPSIKY Ta YMOB BiiOy-
BaHHs MOKapaHHs, CTABJICHHS JI0 Mpalli, y4acTi B CaMOJAISsUIbHUX OpraHiza-
IisAX, MiJBUINCHHS CBOrO 3arajJbHOOCBITHHOTO Ta NPOQECIHHOro piBHIB,
IHTEHCUBHOCTI MOTaNICHHs 3a00ProBaHOCTI 32 BUKOHABYMMU JIHCTAMH, ITijI-
TPUMaHHS 3B’S3KiB i3 CIM €10, PIIHUMHU Ta 3HAHOMHMH, e()EeKTUBHOCTI BU-
KOPHUCTaHHS CHelialbHUX MpaB Ha NOOa4YeHHs, OTPHUMaHHS ITOCHUIIOK (Tepe-
Jlay), CTaBJICHHS JI0 BANHEHOTO 3JI0YUHY, IUIAHYBaHHS CBOT'O )KUTTS TOLLO.

VY By3bKOMY PO3YMiHHI KpUMiHIFHO-BUKOHABYA XapaKTEPUCTHKA —
1Ie HacaMIIepe] BIATBOPEHHS JUCIUILTIHAPHOI IPaKTHKH, IO 3aCTOCOBYBa-
Jlacst 10 KOHKPETHOI 3aCy/KEHOI, 1 MPaKTHYHO € He JIMIIe 3aco0oM 3abe3me-
YEeHHsI PeXKUMY BifOyBaHHS MOKapaHHA, a i pe3ylbTaToM Yy NEBHOMY PO3Y-
MiHHI BUIIPaBHOTO BIUIMBY Ha KOHKpPETHY 3acymkeHy. [loku 1o pucuunmii-
HapHa NpaKTHKa — €JMHA MiJICTaBa [yl BU3HAUYCHHS CTYIICHS BUIPABICHHS
3aCyKeHO1, a OTKe, U1 BHPIIMIEHHS THUTaHHS IOJ0 TOJIMIIEHHS YMOB
YTPUMaHHS, TOCTPOKOBOTO 3BUTPHEHHS 3 MicCIlh 1T030aByeHHs Boi [5, c. 144].

3aKoHO/IaBYE€ BHM3HAYEHHS SKICHUX Ta KUTBKICHHX XapaKTEPHCTHK
yCiX BU3HAUYEHUX y KPUMIHAJIBHHUX, KPUMiHAJIHHO-BUKOHABYMX HOPMax IO-
HATH (CyMJIIHHA TIOBEiHKA, MOPYITHUK PEXHIMY, 3TICHUH NOPYIITHUK PEXH-
My) HaJacTh 3MOTY YITKO BH3HA4aTH y NPaBO3aCTOCYBaHHI Ti IOPHIUYHI
HACJIJIKK, 10 TIOB’s3aHi 3 NMEBHUM CTYIICHEM BHIIPaBJieHHS. BoHM MaioTh
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BIPI3HATHCS HE JIMIIEC CTPOKOM BiIOYTOTO IOKAapaHHS, a i KOHKPETHUMU
MOKa3HUKaMHU YKUTTEMISIBHOCTI 3acy/KEHOi ocoOM mix yac BigOyBaHHS
MOKapaHHs y BUAI M030aBiICHHS BOJi. Takuil MiAXiJ Mae CTUMYIIOBATU
CYMIIIHHY MOBEIHKY 3aCy/IXKEHOi 0COOM, OCKIIBKY 3 MEpIIUX JHIB mepedy-
BaHHS B MICIIX 030aBJICHHS BOJII BOHA MaTHUME B3ipelb TOI MOBEIIHKH,
sIKa € HEOOXIJTHOIO JIJIsl KO)KHOTO OKPEMOTO BHUIIAJKy 3MiH B yMOBaX Bil0y-
BaHHs 11030aBJICHHS BOJI. 3acy/PKeHa Mae st ce0e BUPIIIUTH JOLIIBHICTh
Ta MOXIMBICTh OCSATHCHHS TaKoi MEPCIEKTHBH, IO 3a 3aKOHAMH IeJa-
TOTIKM Mae OyTH HaOIIKYO0I0, CepPEeTHBOI0 Ta JaJEeKOI0, IIPOTE PEabHOIO,
SIK TaKOIO, IO HAJa€ CYTTEBE IOJIMIICHHS MIPaBOBOTO CTAHOBHIIA OCOOH,
3aJIeKHO Bifl BiIOYTOTO OKapaHHs Ta OBEIHKH.

3 omrsimy Ha 3a3HadeHE O0COOIHMBOI AKTYaJIbHOCTI HA0YBarOTh KpUTE-
pii BU3HA4YEHHS CTYIICHS BUIPABJICHHA. 3a3BUUail cepes pi3HUX OLIHOK Mis-
JIbHOCTI BUIIPaBHUX YCTAaHOB PO3IJISANA€ThCS CTaH JOCSTHEHHS BH3HAYEHOT
KPUMiHaJbHUM 3aKOHOM METH IIOKapaHHS — BUIIPABJICHHS 3aCy/XKECHOTIO,
o mepeadavyae Takui pe3ynabTar Jii KPUMIHAJIBHOTO TOKapaHHs, 3aX0iB
BUXOBHOTO BIUTMBY IiJ Yac HOro BigOyBaHHS, KOJU 0CO0a MOBEPTAETHCS B
CYCIIIBCTBO 1 BeJe 3aKOHOCITYXHSIHE JXKUTTS. CKIaIHICTh MTOCATHEHHS M€l
METHU B MiCIPIX 11030aBJICHHSI BOJIi, HPOTHO3IB IOIO0 TOTO, YK JIHCHO 3BiIb-
HSETHCS 3 YCTAHOBU BUIIpaBlieHa 0co0a, CTaH BiCYTHOCTI €()EeKTUBHOI CHC-
TEMH KPHUTEpiiB BU3HAYCHHS CTYNEHs JOCSATHEHHS IIi€i METH JOBI TpUBa-
JIMH Yac € MpeaMeTOM JIUCKYCiH Ta CreliadbHUX JTOCIIKEHb.

SIKImIo pO3TISHYTH iCTOPHYHI acleKTH Ii€i mpoOJeMH, TO MaeMo
sragaty, mo B 60-Ti Ta 70-Ti poku XX CT. JOBOJII aKTHBHUM OYB IIOIIYK
BIJINOBIJII HA TIMTAaHHS, IO € KPUTEPisIMU e(DEKTHUBHOCTI MOKAapaHHs y BHJI
11030aBJIeHHS BOJII Ta JiSUILHOCTI BUIIPABHO-TPYJOBUX ycTaHOB. J[oBojauiio-
csl, M0 e(EeKTUBHICTh MOKApaHHs, a OTXKE, peallbHU CTYNiHb BHKOHAHHSI
Liiell mokapaHHsl TiJ 4Yac Horo BigOyBaHHsS Ta 3MIHCHEHHS BHXOBHOTO
BIUIMBY Ha CBIJIOMICTb 3aCy/DKEHOTO MOXKJIMBO BU3HAYMTH JIMIIE HA MiJCTa-
Bi YITKHMX KPUTEPIiB, CyKYMHOCTI MOKa3HUKIB, 32 JIOTIOMOTOI0 SKHX Ha KOX-
HUI KOHKPETHHH MOMEHT, HEOOXITHHWU i aHANi3y BiIpi3Ky BigOyTOTO
CTPOKY ITOKapaHHs, MOXKHa BCTAaHOBHUTH CTYIIIHb BHUIIPABICHHS 3aCy/KEHOI
ocobu. TeopeTnyHe Ta NMpaKTUYHE 3HAYCHHS PO3POOIIEHHS TaKUX KPHUTEPIiB
OyJl0 3yMOBIJIEHE TUM, IO TOZl KpPUMiHAIBHE 3aKOHOAABCTBO IOB’S3yBaJO
3aCTOCYBaHHSI YMOBHO-JJOCTPOKOBOTO 3BITBHEHHS (XOY 1 B JJOBOJI 0OMexe-
HOMY BUIJISIZl), MOXIIMBICTh IEPEBEICHHS 3aCy/KEHOTO 3 OJHOTO BHIY
peXHMy BUIPABHOI yCTAHOBH /O 1HIIOI (3 OUIBII MiTBFOBHMH YMOBaMH),
MOXKITHBICTh TIEPEBEICHHS 10 KOJIOHIi-IIOCEJICHHS, 3 YCTaHOBJICHHIM FOpH-
JUYHOTO (hakTy — MeBHOTO cTyneHs BunpasieHasd. Haykosmi (O. C. Mixii,
M. II. Menentses, O. €. Hatames, M. O. Ctpyuxos, 1. B. llmapos) mifim-
U €AWHOTO BHUCHOBKY, IIO TaKUM KpuTepieM (y 3araJbHOMY BHTJISAL,
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LIMPOKOMY 3Ha4eHHi) Mae OyTH MOBEIiHKa 3aCy/XKEHOI0, 10 HaJacTh 3MO-
I'y Ha KO>)KHHH KOHKPETHHH MOMEHT BU3HAYUTHUCA 3 KUIBKICTIO 3aCYIXKCHUX,
SIKI BUTIPABHJIMCS TTOBHICTIO, CTAJIM HA LIUISIX BUIIPABJICHHS, HE IiJIal0ThCS
BUIIPaBHOMY BIUIMBY. KOHKpETHUMH K NMOKAa3HUKAMH, IO HAJIABAJId MOX-
JIMBICTh aAMiHICTpalii yCTAaHOBH YXBJIIOBaTH LI PillleHHS, MaJIM OyTH JaHi
IOZ0 PiBHA 3JOYMHHOCTI cepex oci0, fKi BigOyBaroTh MOKapaHHSI, MOPY-
IICHHS pSKUMY YTPUMaHHS MiJ 9ac BiAOyBaHHS IMOKapaHHsI, CTaBICHHS 10
mpari, a OTKe, piBeHh BUKOHAHHSI HOPM BUPOOITKY, CTaBIEHHS 10 mpode-
CIfHO-TEXHIYHOTO Ta 3arajJbHOOCBITHROTO HAaBYaHHA (3IEOINBIIOTO CTOCY-
BaJIOCS HEMTOBHOJIITHIX) [6, c. 324].

IIpote Tomi okpemy aymKy BucioBiioBaB I'. O. 3m00iH, sKI BH3HA-
YaB sIK KpUTEpiil e()eKTHBHOCTI BUIIPABJICHHS 3aCyKEHOTO Cy0 €KTHBHE
CTaBJICHHS 3aCyIKEHOTO JI0 NMPHU3HAUYCHOTO MOKAapaHHs, OLIHKY HUM cCIIpa-
BEJUTMBOCTI Ta JOUIJIBHOCTI MOHeceHoro nmokapanus. [Ipote O. €. Hararies
HE MOr0JKYBAaBCs 13 IIMM, OCKLIBKM BBaXKaB el KpHUTepill Cy0’€KTUBHHM,
TaKUM, 110 IPaKTHYHO HE MiAJIA€ThCS KOHKPETHOMY OOJIIKY, KpiM TOTO, Ha-
MOJISITaB, 110, BPaXOBYIOUU PIBEHb MPABOCBIIOMOCTI 3aCYIXKCHOT0, OIliHKa
HUM CIPaBEIIINBOCTI MTOKapaHHS MOXKE He 30iraTtucs 3 AiCHOIO HOTO OIiH-
KOI0. Sk MpUKIIaz, BiH HABOAUTH JaHI aHKETYBaHHS 3aCY/IKCHHX, TXHIX Bij-
MOBiIell Ha MWTAaHHSA MIOAO CTaBICHHA IO BUPOKY cyay: 58% wHa3Bamm
BHPOK cropaBeanuBuM; 19% — necnpaBeanuBuM; 23% BBaXaroTb BUPOK
CIIpaBeNTUBUM, MIPOTE Mipy MOKapaHHS HAATO cyBoporo [7, c. 85]. Ha miit
miZIcTaBl BiH 3pOOHB BUCHOBOK, 1[0 HAaBITh, SKIIO BU3HATH, IO IESIKI BiIIO-
BiJll OyJIM CBIJJOMO HEIIMPUMH, BCE L€ CBIIYMTH MPO HU3bKUI PiBEHb Ipa-
BOCBIJIOMOCTI 3aCy/)KCHHUX 1 HEOOXIJHICTh MPOBAKCHHS BIAMOBIAHOI BH-
XOBHOT po0OTH B 1IbOMY HampsiMi. [lomyk BupimieHHs wi€l npodiaemu, 00-
IPYHTYBaHHsS IMX MUTaHb TOMAI OYyJH JCHIO 3aloJIiITU30BaHi, MPOTE Xi[
JIYMOK, pe3yJIbTaTH JOCIiXKeHb He BTPATHJIM CBOET akTyainbHOCTi. HuHi Ta-
KOX HE ICHye KOHKPETHOTI'O BHUpIIICHHS IUX mpobneM. Hanro Benwki cyme-
PEYHOCTI XapaKTepHi MpoLeCcy BUIPABICHHS 3aCyIKEHOI 0COOH, 3BaXKar0un
Ha YMOBH, B SIKHX IIe# mpouec BinOyBaeThes. [Ipore enune, 1m0 BU3HAETHCS
OyIb-sIKMM HayKOBIIEM, — LI€ Te, L0 3acy/KeHa ocoba Ma€e TOTPUMYBATHCS
BCTaHOBJICHUX INPABWJI TIOBEJIHKHM B MICIIIX M030aBJICHHS BOJIi Ta BU3HABa-
TH HEOOXINHICTh X HOTPUMAaHHSA. BaxiIHMBICTH IEOTO KPUTEPIIO TOBOIHUTH
TaKOXX HasBHICTh KPUMiHAJIBHOI BiIIIOBIAAIBHOCTI 3a 3JIiICHY HENOKOpPY BU-
MOTaM ajMiHICTpallii ycTaHOBH, Iii, IO Je30praHi3yl0Th poOOTY BUIIPAB-
HUX ycTaHoB (cT.cT. 391, 392 KpuminansHOTro KOJekcy Ykpainn) [1].

Jlmme Ha mizgcTaBi OLIHKKA TOTOBHOCTI OCOOHM IOTPUMYBATHCS IIO-
pPAAKY Ta yMOB BiIOyBaHHS IOKapaHHS, PEANTbHUX pE3yNbTaTiB ix [0-
TPUMaHHS iCHye 3Mora OI[iHHTH CTYIiHb BUIpaBieHHA ocobw. Ilokm mio
B Haylll KpPUMiHAJIFHO-BUKOHABYOTO IIpaBa OLIHOYHUMH HOKa3HHKAMHU
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BHU3HAYCHHS CTYIICHS BUIIPABJIICHHS € NIaHi, [0 XapaKTePH3YyIOTh MOBEIIHKY
3acypKeHol ocolu, 11 cTaBiIeHHs 10 Mpalli, HABYaHHSI, IHIINX 3aX0/iB BUXO-
BHOT'O BILIHBY.

KpuMmiHanbHO-BUKOHABYA XapaKTEpPUCTHKA HEMOXKIIMBA 0e3 aHalizy
0CcO0NMMBOCTEN MUCHUILTIHAPHOI NMPAKTUKU B XXKIHOYMX BUIPABHUX YCTaHO-
BaxX. 3a 3arajJbHUM TpaJULiHHUM BU3HAYEHHSM, OUIBLIICTH 3aCyIKEHUX
KIHOK, 3BO)KAIOYM HA iXHI COLIAIILHO-TICUXOJIOTIYHI Ta Icuxo(di3uyHi Biac-
THUBOCTI, Y MICISIX TI030aBJICHHS BOJI MMOBOJSITHCA NMPAaBUIBHO, TOPYIIECHD HE
BYMHSIOTH, 10 JOJATKOBO CBITYUTH HA KOPHUCTH Ti€i TyMKH, IO HUMH TOB-
HICTIO IIIe HE BTPAveHi 3arajJbHONPUHHSTI iIHTEPECH, COIiallbHI YCTPEeMITiH-
Hi. | me Hacammepen Mae OyTH BHKOPHCTAHO 3 METOIO TIOM’ SIKIICHHS Hera-
THUBHOTO BIUIABY IT030aBIICHHS BOJIL.

SKmo po3riamaTH 3aXOAM 3a0XOUYCHHS SK TaKi, IO CIPOMOXKHI
3MIHIOBATH MPABOBE CTAHOBHIIE 3aCy/PKEHOI 0COOM Wil 4ac BigOyBaHH:
MOKapaHHs B OIK MOJIIMIICHHS ii KUTTEMISIIBHOCTI B MICISX 030aBICHHS
BOJIi, TO MAa€MO BH3HAYMTHUCS 3 JBOMA Tpynamu IuX 3axofiB. [lepuia oxon-
JIIOE OJTHOPA30Bi 3aX0/M 3a0XOUYEHHS, 10 HAJAIOTh 3aCy/KEHI 3MOTy MO-
PAIBHO Ta MaTepiaJbHO TONIMIIMTA CBId CTaH HAa HE3HAYHUN MPOMIKOK
yacy, KOJIM 3acy/keHa ocoba pealtizye CBOE MpaBo Ha OTPUMaHHS J0AaTKO-
Bux Omar. L{i 3axonn 3aoxoueHHs Bu3HaveHi B 4. | cT. 130 KpuminansHo-
BHKOHABUYOTO KOJEKCY YKpaiHH, e WISThCA Mpo Te, 10 3a CYMIIIHHY TOBe-
IIHKY 1 CTaBJEHHS IO Mpalli, HABYaHHS, aKTUBHY yd4acTb y poOOTi camo-
IISUTbHUX OpraHi3amiidl 3aCTOCOBYIOTBCS 3aXOIM 3a0XOYCHHS: MOJIKa, Ha-
TOPOJDKEHHS IMMOXBANBHOK TPaMOTOI0, TPOIIOBA IIPEMis, HArOpPOJKECHHS
MOJAPYHKOM, JI03BUJI Ha OJCPKaHHS JOJATKOBOI MOCHJIKK abo mepesadi,
HaJlaHHS JIOJIATKOBOTO KOPOTKOCTPOKOBOTO a00 TPHUBAJIOro IMO0AYeHHS,
JI03BLJI Ha JI0IaTKOBY Tele()OHHY PO3MOBY, JOCTPOKOBE 3HATTS HAKJIAJAECHO-
IO CTSATHEHHS, JO03BUI JIOJJATKOBO BHUTpAuaTH Uil NPHIOAaHHS IPOAYKTIB
XapuyBaHHS 1 MPEMETIB MepIIOi MoTpedu rporii B cyMi 10 15% MmiHiManb-
HOT'O pO3Mipy 3apo0iTHOT miatu [8, c. 366].

Ha nymxy nesxux yuenmx, npaktudHo 3 X VIII cr. (ABctpanis, ka-
Topra octpoBy HopdoJk) movana BiamparsOBYBaTHCS CHCTEMa BUKOHAHHS
MIOKapaHb, KOJM TPUBAIICTh YB’S3HEHHS Maja 3ajeXaTd He CTILIbKH Bil
TSHKKOCTI BUMHEHOTO 3JI0YHHY, CKUTBKH BiJi IHTEHCUBHOCTI MpParHCHHS 3a-
CyJPKEHOT 0coOM 10 BUTIPaBIICHHS I1i]] Yac BigOyBaHHs mokapaHHs [9, c. 90].
Came 3 METOI0 BUIPABIICHHS 3aCy/DKEHHX IIOB’SI3y€THCS BUHUKHEHHS IPO-
IPECUBHOT CUCTEMH BUKOHAHHS [MOKAPaHHs, KOJM TPUBAIICTh M030aBICHHS
BOJI, CYBOpICTh YMOB YTPUMAaHHS B’SI3HS 3QJICKAIHM Bill HOTO TOBEIIHKH,
OaxaHHS MIAKOPSATUCS BUMOTaM aaMiHICTpallii, o, Ha TyMKY JeSKUX yde-
HUX, I11e O1JTbIIIe MOCHITIOBAJIO BEJIHKY 3aJISKHICTh 3aCyKCHHX BiI aaMiHic-
Tpamnii ycTaHOBH.
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[HIIi aBTOPH NOB’S3yIOTh BUHUKHEHHS [IPOIPECUBHOI CHCTEMH 13 Ce-
peaunoro XIX cr., i3 yacoM, koim OOepHChKa TEHITeHIIapHa CHCTEMa BTpa-
THJIAa CBOE CAMOCTIlHE 3Ha4YeHHs, a i 3aMiHMIa POrPEeCHBHA, 1110, SK BBaXka-
I0Th y4eHi, Breplue Oyya 3ampoBajukeHa B AHIIII Ta Moisirana B HaJaHHI
yB’SI3HEHUM YMOBHOI BIJITyCTKH 32 OCOOJNMBMMM KBHTKaMu, rnepenbadaia
CKOpPOYEHHSI CTPOKY TOKapaHHS 3a CYMIIIHHY poOOTy, HaJaHHS MpaBa moda-
YeHHS 3 piAHUMH, TpaBa JucTyBaHHA. Hamanmi mro cucremy B Ipmamii Oymo
JIEIIO BJIOCKOHAJIEHO (Tiepenbdadarna CKOPOUCHHS CTPOKY IOKapaHHS HeE JIHIIE
3a CyMIIIHHY TIpaIlfo, a i BiINOBIAHY MOBEIIHKY) i OTpHMala Ha3BY «ipjaH]-
CBKOi». 3MiHa yMOB BifOyBaHHA NMOKapaHHA B OiK MOJNIIIIEHHS IPaBOBOTO
CTaHOBHMIIA 3aCY/IKEHOTO B MEXaX OAHI€l KPIMiHaIbHO-BUKOHABYO{ yCTaHO-
BU Ma€e OyTH CYTTE€BOIO, SIBHOIO, MOB’S3aHOI0 31 3HAYHMMH KUIbKICHUMH Ta
SIKICHUIMH 3MIHAMH Y BHKOPHCTaHHI 3aCy/XKEHOIO0 OCOOOI0 CBOIX 3aKOHHHX
paB, CBOOOT Ta IHTEPECIB, a OTXKE, OXOILTIOBATH BCI CPepH KUTTETISUTHHOCTI
3aCy/IKEHOTO B MICISIX MO30aBJICHHS BOJI Ta CTOCYBaTHCS: TIOPSIKY KYyILy-
BaHHS NPOAYKTIB Xap4yyBaHHs Ta MpPEeAMETIB Hepuioi HeoOXiIHOCTI B Mara-
3MHI; KIJBKOCTI MOCWIIOK, Mepenad, modaucHb i3 OMU3bKUMH, Telae(hOHHUX
PO3MOB; MOXKITBOCTI TIepecyBaHHS 3a MekaMu ycranoH [ 10, c. 184].

CraBneHHS 3aCy/UKEHHX JI0 PEXXHMY BiIOyBaHHS IOKapaHHS 3aJie-
KUTH BiJl CTYNEHS aHTHCOLIadbHOI HACTAHOBH, PIBHA IIPABOCBIIOMOCTI,
MopanbHOi ferpagamii. [IpoTe TpagumifHO B CHEMiaTbHUX JOCIIIKEHHIX
MIAKPECTIOETHCS T€, MO OUTBIICTh 3aCyHKEHUX N0 MO030aBICHHS BOJI XKi-
HOK HE BYMHSE TOPYLICHb a00 X BUMHSE OKPEMi MOPYIIEHHS, IO MaloTh
cuTyaTuBHHMH xapaktep [11, c. 126].

BucHoBkn. BianosigHo 10 3aBaaHb, 110 MOCTAIOTh MEpe]] KPUMiHA-
JIbHO-BUKOHABYMM 3aKOHO/IaBCTBOM HAILIOT JICP)KaBH, € IMiJICTaBH BU3HAYATH
KpUMiHaJIbHO-BUKOHABYY XapaKTEPUCTHKY SIK BHIIPaBHO-pealimiTamiinHy
XapaKTEepUCTUKY 3aCy/PKEHOI ocoOM i 4ac BinOyBaHHs IOKapaHHs, IO
BOJIHOYAC € TTiJICTABOIO JJIsi BU3HAUCHHS CTYIICHS BUIPABIICHHS 3aCYIKEHOT,
MaTepialbHOI TIJICTaBOI0 JUIA 3MIHH O00CSTY KpHMIHANBHOI pempecil
mig 9ac BigOyBaHHS TMOKapaHHs, HAJa€e 3MOTY aJMiHICTpalii yCTaHOBH TO-
JIIIIATH YMOBHM YTPUMAaHHS 3acy/DKEHOI 4epe3 NMEeBHUH 4ac, BU3HAUYECHHH
3aKOHOM. HeoOXisHO OKIacTH MakCUMyM 3yCHIIb JUIsl TOTO, 1100 3a0e3rme-
YUTH peatizallifo e)eKTUBHOTO MOPAIKY YMOB BHKOHAHHS Ta BiJOyBaHHS
KPUMIHAJBHUX MOKapaHb JKIHKaMH BiIMOBIAHO A0 YHHHOTO KPHUMiHAJIBHO-
BUKOHABYOTO 3aKOHOAaBcTBa YkpaiHu. KokHa neMokpartuyHa Jiep:kaBa
3000B’s3aHa YTBEPKYBATH Ta 3a0e3MeTyBaTH IpaBa i CBOOOIM JIFOTMHH.
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Burda S. Y. The Content of Criminal and Executive Characteristic
of Women Sentenced to Imprisonment

The article deals with the issue of criminal and executive characteristic of
women sentenced to imprisonment, the analysis of criminal and executive legislation
which regulates the penalty execution of women sentenced to imprisonment is
conducted, the heed of securing the rights and duties of women who are serving the
penalty is paid, the order and serving conditions of criminal punishment by women
are characterized.

The improvement of the conditions of execution and serving the criminal
punishment by women is a necessary component for Ukraine development as a
democratic, legal state. The current criminal and executive legislation of Ukraine is
based on the fundamental principle that the sentenced person is not an object of
educational influence, but is a subject of criminal and executive relations whose
rights, legal interests and duties should be guaranteed by criminal and executive
legislation. Therefore, it is important to determine the efficiency and effectiveness of
communication between public agencies that serve the penalty and a convicted
person in order to achieve the aim of correction and returning the law-abiding
person to a society. The criminal and executive legislation of Ukraine regulates the
order and conditions of execution and serving of criminal penalties to protect the
person’s interests, society and the state by creating the conditions for correction and
resocialization of convicted people, to prevent the commitment of new crimes either
the convicted or the other individuals, and also preventing the torture and inhuman
behavior that degrades the dignity of convicted person.

Fulfilling the criminal and executive characteristic of women sentenced to
imprisonment the main attention should be paid to those features which can form the
criminal personality. There are social and democratic, criminal and legal, moral
and psychological. The content analysis of this institution is a component of a
problem of convicted person while the serving the punishment. The effectiveness of
the institution of better conditions defined by the current criminal and executive
legislation of Ukraine is very low.

The experience of other states proves that the changing of legal state of
convicted person can be essential in connection of transferring to better conditions
of maintenance, and therefore, can be examined as a stimulation that is used for
dutiful behavior and attitude to the work of convicted person during imprisonment.

In accordance with the problems that arise before criminal and executive
legislation of our state, there is a reason to determine criminal and executive
characteristic as a correctional and rehabilitation characteristic of convicted person
while serving the punishment, at the same time is a basis for determining the degree
of correction, material basis for changing the volume of criminal repression while
the serving the punishment, provides opportunity to administrative institution to
improve conditions of convicted person over time established by law.

Key words: Criminal Code, Criminal and Executive Code, criminal
liability, criminal and executive institution, criminal and executive characteristic,
educational influence, legal restriction.
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