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ITocranoBka npoGaemu. CTaHOBIEHHS T4 PO3BUTOK
YKPAIHCHKOTO 3aKOHOZABCTBA CYTTEBO BILTHHYIH Ha PO3-
BHTOK TIPHHLIHIIIB LIUBIIBHOIO Ta CIMEHHOTO npasa. B Ha-
YKOBIH JliTepaTypi NePEBAKHO A0CILIUKCHI JIHILC 3arallbHi
TIOJIOKEHHS HpI/IHL[I/IHIB IMBITBHOTO 1 CIMEHHOTO MpaBa,
BIACYTHII €JMHHI TAXIA IMOKO PO3YMIHHS LHX NPHHLIK-
miB. Lle € cyTTeBUM HemomikoM, 60 came MPUHIMINA 103-
BOJISIHOTH HAM BH3HAYHTH, K CIIBBIAHOCHTBCA CIMCHHE Ta
LuBLIbHE 11paBo. KpiM 1boro, B CyvacHiii HayKoBiii fite-
patypi BIACYTHE MOBHOLIHHE JIOCTIUKCHHS CHUIBHUX Ta
BIIMIHHAX O3HAK HpI/IHLII/IHlB IUBITBHOTO Ta CIMEHHOTrO
TpaBa; HEMAE OJHO3HAYHOI TYMKH IIOAO CILTBHOCTI UM
BIIMIHHOCTI 3araibHUX TMPUHIMIIB, 10 MICTATHCA B IH-
BUIBHOMY Ta CIMEHHOMY IpaBi.

Oruasia ocTaHHix Aocaimkens i myomikauiii. [Ipo6me-
MariKa poiii Ta MiCLg CIMEHHOTO [paBa B CHCTEM NpH-
BATHOTO MpaBa 6yna TIPEMETOM JIOCII/UKEHD HAYKOBLIB
AK B PAITHCBKHI IEPIO, TaK 1 B CyqacHHil. Hpusimi sk
KepiBHI i7ie] € BAKIMBUM YNHHUKOM TPH 3ifiCHEHHI mpa-
BOBiAHOCKH. CITi/I BiIMITHTH 3HaYHUII BHECOK B PO3BUTOK
Teopetnunux monoxens mpuHiummi C. C. Anexceesa [1],
0. C. lIodde [2], O. L. Meiiepa [3], B. ®. fIxoBnesa [4], B.
®. Macnosa [5], A. M. Heuaesa [6], H. B. Bitpyx [7], L. B.
Kuninkosoi [8, c. 25], O. B. Ozepu [9], 10. K. Tomnctoro
[10], b. A. Txxannap6ex [11], JI. M. [Tueninuesoi [12], C.
M. Bparycs [13], E. M. Bopoxeiikina [14], I K. Martse-
eBa [15], B. M. Anrokonsebkoi [16], P. II. ManankoBoi
[17], S. M. Illeuenxo [18], €. O. Miuypina [19], E. O.
Xaputonosoi [20] Touo.

Bxazanum npoOnemMam B cepi LHMBLIbHO-IIPABOBUX
Ta CIMEHHO-TIPAaBOBUX BIHOCHH TPUALIANACH YBara Ta-
kux jocninnuki, sk M. K. Cyneiimenos («IIpaBo sk
cucremay, 2011) [11] [ ®. Anekcarnpos («IIpasose
peryIOBAHHA CIMEIHKX BITHOCHH : CHIBBITHOIIECHHS Ci-
MEIHOTO Ta IMBIIBHOTO 3aKoHOMaBcTBay, 2003) [22], H.
C. llepcrresa («IIpunumu pociiicbkoro cimeiinoro mpa-
Bay, 2007) [23], 3. B. PomoBchka («Ykpaincbke cimeiiHe
npasoy, 2011) [26]. Vi, B wix HaykoBHX poboTax 10-
cmzplcyBanac;I CHCTEMa, HajlaBaslacs KiacH(ikawis IPHH-
IUIIB ciMeifHOro mpasa abo CIiBBIAHOMICHHS CIMEHHOTO
Y IUBLIBHOTO 3aKOHO/IABCTBA.

CHiBBi,I[HOHIeHH}I TNIPUHIMIIB [UBUTBHOTO Ta CIMEH-
HOTO TpaBa y TIOPIBHSUTLHO-TIPABOBOMY aCTEKTI Y MOBHii
Mipi He JIOCTIKYBANOCs, 3BaKAI0UM Ha Pi3HI IPeaMETH
JOCTIDKeHHS (BUXOIAYM 3 TIO3MINIT 3a3HAYEHNX HAYKOB-
uiB) He npm[immacx JIOCTAaTHS yBara THM TIPUHIATIAM
CIMEIHOrO npasa, SKi BITOOpaXeH] y OCHOBOTOJNOKHUX
3acajax HI/IBIHLHOFO 3aKOHOJABCTBA T4 € IEHTHYHAMH 33
CBOEKO CYTHICTIO 1 SIKI MOXYTb 3ACTOCOBYBATHCS B 000x
Tany3sx IMpapa, 1o CBIIYATH TPO X MOAIOHICTS.

Meta crarTi — 3HAWTH CIIBBITHONMICHHS MPHHIUIIB
IMBLILHOTO Ta CIMEHHOTO MpaBa.

3aBIaHHAM € BUABICHHS TOKTPHHANBHUX MiIXOMIB
Ta aHaJIi3 YUHHOTO 3aKOHOJABCTBA MO0 CITIBBIAHOMICHHS
TIPUHIAITIB [UBLTBHOTO Ta CIMEHHOTO TPaBa, JOCIIIKEH-
HS CIITBHOCTI XapaKTEepPHUX PUC TIPUTAMAHHUX TajTy3i IH-
BLTBHOTO Ta CIMEHHOTO MpaBa.

Buksax ocHoBHOro martepiany. Ponb mpuHIMMIB ITH-
BUTHOTO Ta CIMEHHOTO MpaBa MOJIATa€ B TOMY, 1110 BOHH Y 33-
ranbHOMY Bnrnﬂm BUPAKAKOTh OCHOBOTIOJOXKHI KepiBHI 1)161
TeBHOT rany3i npasa. [IpuHImmm F4PaHTYIOTh MPABOBY ToJIi-
THKY JIep)KaBH, CIIPUIOTH HANEXKHIN /i MpaBoBUX HOPM, iX
TIYMA4CHHIO, 3aCTOCYBAHHIO Ta 3alOBHCHHIO POTAIINH, 1[0
MICTATBCS B SaKOHOI[aBCTBl Ti 3HAuHI 3MIHH, AKI TPATHIHCS
B €KOHOMILIi, TIOMITHII], l'[paBl CYTTEBO BIUIHHYIH HA cbopMy
BAHHA MABOBIX TIPUHIIATIIB, Y TOMY YHCII 1 Tamy3i UBiTb-
HOTO Ta ciMeiiHoro mpaBa. CTaHOBECHHS Ta PO3BUTOK YKpa-
HCBKOTO CIMEHHOr0 MpaBa, K CAMOCTIHHOI raiy3i CYTTEBO
CTOCYEThCA 3MICTy NIPABOBHX HOPM. [TpaBoBi HOpMH, fKi 3a
PaIAHCHKHX qaciB Oyu HpI/ITaMaHHl 000M ranysam (1MBiITB-
HOTO 1 CIMEHHOTO TpaBa), BMIIIYIOTHCS B PiSHUX KOTEKCax
Yxpainu — [usinsromy Ta Cimeitnomy. HaykoBii, mo 3aiima-
I0ThCS l'[p06JIeMaTI/IKOIO ciMeifHoTro mpaBa YKpaiHu, Haromo-
MYITh HA ICHYBAaHHI HI3KH cneulanLHHx HpI/IHHI/IHIB K1 €
XapaKTCPHUMH BHKJIIOYHO raiysi CIMeHHOTO TpaBa, 1 fAKi He
MOXKYTb ICHYBATH Y IHIIMX Tamy3sX, 30KpeMa IMBITHOMY
[26 ¢. 39]. O0’exTHBHO BUHHUKAE HEOOXITHICTh y BHSBICH-
i ix CyTHOCTl aHanizi 3micty 3 YPaxyBaHHAM 00’ €KTHBHHUX
3MiH y HpaBl 110 BifOYHCS 32 OCTaHHI AECATHPITYS.

Y Toit e yac HeoOXIJHO BII3HAYMUTH BHECOK Y PO3-
BUTOK TEOPETHYHUX YABICHb MPO MPHHIIMIK MPABA THX
HAYKOBIIIB, SKI CTBEP/UKYBAIM Ta Ha JOKTPUHAJIHHOMY
piBHi TIOBOJIAJIN l'[OI[i6HiCTB HpI/IHHI/IHiB HI/IBiHBHOFO Ta Ci-
MEIHOTO TpaBa, OCKITbKH, Ha 1X TYMKY, Mlcue CIMEHHOro
TpaBa B CHCTEMI MPUBATHOTO 1 € CKIAI0BOK HOTO YacTH-
Hoto — C. C. Anexceesa [1], O. C. 10(1)(1)6 [2], [. I. Meiiepa
[3], L. B. Xuuninkogoi [8, c. 25], b. A. xannapoexa [11],
M. K. Cyneiimenosa [11, c. 21].

CamocTiifHICTh CIMEHHOTO MpaBa K Tamy3l Ta Bifl-
MEXYBaHHS MPUHIMIIB CIMEHHOTO MpaBa Bijl IUBLIBHO-
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TO TIATPUMYBAINCS HayKoBIsAMH B. M. AHTOKOIBCBKOIO
[16], B. ®. Macnosuwm [5], P. II. Manaukosoto [17], 3. B.
PomoBcekoro [24, 26], . M. IlleBuenxo [18] Ta miaTsep-
JUKYBANOCS 3aKOHOABLIEM.

[lle 3a papsgHCHKUX YaciB CTATMM 3AMIIANOCS TBEp-
mkerrs O. C. lodde, siknil BBaxas, WO CIMElHS MPaBo
— He caMoCTiifHa ramysb npaBa, a oHa 13 CKJIa/I0BUX 1[U-
BUTBHOTO TPaBa. AJie Taka Horo cKiaioBa, 0 He XapakTe-
PH3YETHCS BEIMKOK CBOEPIIHICTIO 1 BIPI3HAETHCS PATOM
CYTTEBHX 0COOMMBOCTEH [2]. B mOBHIi Mipi moromkyro-
YHCh 13 3a3HAYCHOK) TOYKO 30pY, HEOOXiTHO BIIMITHTH,
1110 X04a IPeIMET Ta METOJ PABOBOTO PETYIIOBAHHS Aiiic-
HO € OCHOBHMM KPHUTEPieM OJILTY MpaBa Ha rajiysi Ta iHimi
TIPaBOBI YTBOPEHHS, OJHAK, TIOMDK THM, ICHYIOTh i 1HIII
HOPHMYHI 0COOMHBOCTI rayseii nipasa. [lopsiz 3 mpeme-
TOM Ta METOJIOM TPABOBOTO PETyIIOBAHHS IPHHATCHKHICTS
CcIMeIfHOTO TpaBa JI0 CKJIa/y IUBLILHOTO XapaKTepUu3yoTh
npuHiny. [lependadaerses, WO y NPHHIMIIAX BHpaXKa-
€ThCSl IHTENEKTYAbHO-BOIbOBHE 3MICT ramysi, AKHii € mo-
Ka3HUKOM FOPUANYHOT 0COOMMBOCTI 4K TOTOXKHOCTI Taly3i
npasa. 3Biacu C. C. AsekceeB poOUTh BHCHOBOK, IO B
IOPUIMYHIN HAYI[l Ta B 3aKOHOJABCTBI KATETOPIsA MPABOBUX
TIIPUHIAITIB ChopMyoBaTack cama 11o coi [ 1, ¢. 259]. Pa-
30M 3 THM Y MPOLTIOIOUHX ramy3ax Mpasa, A€ MPHHIHII
TaKOK NPACYTHI, /I 3arallbHAIM TOKA3HHKOM HOPHANIHOT
crenudiku € MeToJ| Ta MEXaHi3M PeryIioBaHHs, KaTeropis
TIPUHIAITB 3AIIUIIAETHCS YITKO HE CHOPMYITbOBAHO. 3a-
3HAYCHE BULLE TOBHICTIO MIXTBEP/KYETbCS HA MPHKIAL
CIMEIHHOTO MpaBa, Ke Ma€ NPUTAMaHHI ranysl TIPUHIIHIIH,
1 5K1 € BUpIMIATbHUM TOKA3HUKOM MICIA CIMEIfHOro mpasa
B cucTeMi puBatHoTO [1, ¢. 12].

[IpuHimmu B cimeiiHOMy TpaBi, sk 3a3Hadae H. C.
[IlepcTHeBa, Bi10OpakatOTh CyTHICTD PETYTIOYNX Taly3-
310 CIMEHHOTO MpaBa CYCHLUIbHUX BiTHOCHH, BU3HAYAIOTH
coLianbHe MPU3HAYCHHS Ta CKJIaJ HOPM IpaBa, CIyTYIOTh
HAMPABISOYO0 OCHOBOKO Vs B/IOCKOHAJICHHSI 3aKOHO/IaB-
CTBA Ta JOCATHEHHS OJHOMAHITHOCTI B CY1OBIH TPaKTH-
1i [23, c. 8]. JlaHe BU3HAYCHHS TPUHIIMITIB B TIOBHIH Mipi
MOXJIMBO 3aCTOCYBaTH 1 B IuBiIbHOMY TIpaBi. €. 0. Mi-
YypiH, BU3HAYAIOUH MOHATTS MPUHIMIIB, BKa3ye, IIO0 1€
OCHOBOIOJIOKHI, HAHOLIBIN T00ABHI ifiei, MOTOKEHHS,
BI/IMOBITHO JI0 AKX 3MIHCHIOETBCS ITLTICHE PABOBE PETy-
JIOBAHHS 0COOMCTHX HEMAHHOBHX Ta MAHHOBHX BITHOCHH
[19, c. 8]. AHamizytoun TpaBOBY KaTEropir0 MPHHIKIIB
CIMEHHOIO Ta IUBLIHHOTO npaBa, HeoOXITHO 3a3HAYNTH
CILIBHICTD TIOHATH KATEropii MPHHLINIIA X JBOX Tany-
3ei, OCKUIbKHA 32 JI0MOMOTOI0 KeplBHI/IX 3acaj| 3/iiCHo-
€TBCS PEryIIOBAHHS 0COOMCTUX HEMANHOBHX Ta MaiHO-
BUX BIJHOCHH, SIKi CKIa[aloTh MPEAMET SK IMBLIBHOTO,
TaK 1 CIMEHHOT0 TIpaBa.

I. B. Kuninkosa 3a3Hayae, M0 B 3aKOHI He BH3HAYa-
HOTBCS Ti CYTHICHI O3HAKH (IPHHIIIN), 1O NPATAMAHHI
CIMEHHHM BLIHOCHHAM, SIKi O 1aBaln MOKIIHBICTb BIZMe-
JKYBATH 1X Bl BIIHOCHH, IO CKJIAJAl0Th MPEIMET Taly3i
muBiIBEHOTO TpaBa [8, ¢. §]. Lle mae mizctaBy HayKoBISIM
3poOUTH OOTPYHTOBAHHH BHCHOBOK TIPO T€, IO CIMEHHi
BITHOCHHH, sKI perymotoThes HopMamu CK Vkpainwu, 3a-
CHOBAHI Ha FOPUIMYHIN PIBHOCTI, BITbHOMY BOJIEBHSBIICH-
Hi, MaifHOBI# CaMOCTIHHOCTI X yJacHHKIB, 1 TOMY BOHH €
PI3HOBHIOM IMBLIbHKX BifHOCHH [20, c. 14].

[onoxennss CK Yxpainu (ct. 7) BimoOpakatoTh 3a-
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rajbHi 3aCaJ PETYIIOBAHHS CIMEHHHMX BITHOCHH, SKI B
TIEBHII Mipi € TIOXIOHNMI OCHOBHMM 3aCa/1aM IIUBLTLHOTO
3aKoHofaBcTBa (CT. 3 [IK Vkpainu) Ta MiCTATh HU3KY aHa-
JIOTTYHAX MPHHIIMIIB, HA AKKX OYIYIOThCS K CIMEHHI, TaK
1 UBITBHI TPABOBITHOCHHA. BHHATOK CTAHOBIATD JHIIE
CTeTiaIbHI TIPUHITAITH, 110 TPUTAMaHHI JIWIIE Tajiys3i Ci-
MEIHOTO MpaBa, K1 YOCOOMHOKOTS ii.

Tomy He BUHMKAE HEOOXITHOCTI PO3ILIATH TPHHIIUIH
Ha Ti SKi 3aCTOCOBYIOTHCS B IIUBLIBHOMY TIPaBi 1 Ti, SIK
BUKOPHUCTOBYIOTHCS B CIMEHHOMY, OCKUTBKH OUTBIIICTD 3
HUX € MOMI0HMMHU 3a CBOIM 3MicTOM. Posrmsnatoun many
npoOneMaTnKy, Ha Miil OIS, HEOOX1THO 3a3HAYUTH 3a-
rajibHi TIPUHIAIHA, TPUTAMaHHI 000M raiy3sM mpasa (-
BLTBHOTO Ta CIMEIHOTO).

[IpuHIwm piBHOTIPaBHOCTI Cy0’€KTIB. K CiMeiiHi, Tak
1 IMBUTBHI MPABOBITHOCHHY BHHUKAIOTh MIK YYaCHHKA-
MH, K1 € PIBHUMH Y CBOiX TIpaBax. PiBHICTb Cy0’€XTiB IT1-
BUTbHUX TIPABOBITHOCHH, 03HAYa€ PIBHY MPaBO3IATHICTH
TPOMAJISH, PIBHE MOMOKEHHS TPOMAJISH Ta OpraHi3aliil Ha
000X CTOPOHAX IUBITBHAX TIPABOBHX BiTHOCHH. PiBHICTH
ciMeitHuX mpaBoBigHOCHH 3akpimieHa y ¢T. 7 CK Vkpai-
HH, B SIKIil BU3HAYEHO, 110 YOJIOBIK Ta JKIHKA MAIOTh PiBHI
mnpaBa 1 000B’A3KK y CIMEHHHUX MPABOBITHOCHHAX, ILTIO01
Ta CiM’1. 31ilCHEHHS CIMEHHUX TIPaB Ta BUKOHAHHS CIME-
HIX 000B’s13KIB B1IOYBA€ThCA Ha 3acajgax piBHOCTI. Jlpy-
’KMHA T YOJIOBIK MAOTh PiBHI TIpaBa Ha 3MiHY MpPI3BHIIA,
OJTHAKOBO PIBHI TIPaBa Ha MaTEPUHCTBO Ta OATHKIBCTBO, HA
Ma¥fHo, TI10 € CTITLHO CYMICHOKO BIACHICTIO, PiBHI IpaBa
Ta 000B’SI3KH 10710 AUTHHU. BiibIll TOTO, B IOPHANIHOMY
CEHCI MPaBOBITHOCHHH OATHKIB Ta JITEH — PABOBITHOCH-
HH TOPH30HTAJI, BITHOCHHH PiBHUX CTOPiH. ToMy PiBHICTH
CTOpIH, y TEpIIy Yepry, MoKe PO3IMAAATHCh AK O3HAKA
came BITHOCHH, III0 PETYMIOIOTHCS [UBUIBHAM Ta CiMei-
HHUM TIPaBOM. 3HAXOMSUH CBilf BIIOMTOK y IPABOBHX HOP-
Max, PIBHICTh CTOPIH HAOYBA€ FOPHINIHOTO 3AKPIILICHHS
1 BU3HAYA€ CYTHICTH TPABOBOTO PETYIIOBAHHS BiTHOCHH,
THX IOPUANYHEX MPUHIMIIB, SKI 3aIy4aloThes J0 iX pe-
ryaoBannd [8, ¢. 8]. V medkux BUmamkax, e y4aCHUKOM
€, HaMPHKJIaJl, OpraH OTIKH Ta MIKITyBaHHS (IIPU BCHHOB-
JICHH1 INTHHH), HE CITiJ1 BKA3yBaTH HA BiTHOCHHH PIBHOCTI
Cy0’€KTIB Y CIMEHHOMY TIpaBi. AJie 1i¢ € BUKITIOYEHHSM.

BimHocunn Mik uneHamu cim’i (OaTbkamu, MiTbMH,
TOAPYXOKAM # IHIIMMH 4YiIeHaMH ciM’i) 3aCHOBaHI Ha
TIPMHIMII piBHOTPABHOCTI (piBHOCTI). Came 11l BiTHOCH-
HH BBAKAIOTHCSA CIMEHHNME. BigHOCHHY 3 epkaBoio Ta
il opranamu, 3 4oro 6 BOHM HE BUILTMBAJIH Ta 4OTO O HE
CTOCYBAJIUC, Y TOMY YHCI 1 3aXKUCTY MpaB TUTHHH, HE €
CIMENHMMH BITHOCHHAMIL.

[IpuHiin maitHOBOT camocTiiHOCT. KoxkeH 3 ydac-
HUKIB [IMBUTBHUX Ta CIMEHHHX BITHOCHH PO3TIISNAETHCS
K 0co0a, fKka Mae BiATOBIIHY MAiHOBY CaMOCTIIHICTb,
BJIACHI MaiHOBI TIpaBa HE3ANEKHO BiT 00CATY CBOEI JIi-
€31aTHOCTI. 3aBKIM MOXKHA BU3HAYKMTH, SKE caMe MaiHO
HANEKUTb TOMY UM 1HIIOMY Y4aCHUKY IPABOBIZHOCHH SIK
B [IMBUIBHOMY, TaK 1 B CIMEHHOMY TIpaBi (Ha TIpaBi Biac-
HOCTI, BOJIOMIHHS, OOTSDKEHE BOHO Oopramul 4 Hi, fIKi
MaifHOBI MpaBa Ta 000B’S3KK Mae 0c00a Mo BiTHOIIEHHIO
10 Tpetix ocib) [22, c. 38]. YuacHuKM UBIIHHUX Ta Ci-
MEIHIX TIPaBOBITHOCHH 3IIHCHIOIOTH CBOT MAifHOBI IpaBa
Oe3mocepeHbo ado 3a OMOMOTOK) HIIHX 0Ci0 (OMIKYHIB,
TMIKTYBAIbHUKIB, TMPEJCTABHUKIB), MO HE 3MIHIOE OCHO-
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BHOI KOHIIEMIIi, BIIMOBITHO JI0 SKOT KOKEH 3 YUaCHHKIB
Ma€ CBO0 MaifHOBY CaMOCTIIHICTb.

[IpuHIMI aBTOHOMI{ BOMI YYACHMKIB MPABOBITHOCHH
€ TAaKOX OJHIEIO 3 03HAK, XapaKTePHHX IUBITLHOMY 1 Ci-
MEHOMY TIpaBy 1 KM O3Hayae Oe3mepemKoaHe 3iiic-
HEHHS TIpaB ()i3MYHOI 1 IOPUAMYHOI 0c00H, sKa HabyBae
TPaBo 3a CBOIM BIACHUM OaxkaHHAM 3a/Jis 33/[0BOJCHHS
BJIACHOTO iHTEpecy. SKocTi aBTOHOMIT BOJI TIPUTAMaHHI
BITHOCHHAM, III0 PETYTIOIOThCS IUBITLHUM TMPABOM Ta
3AIIAIIAIOTECS HEBIT EMHUMH IS CIMEHHHX TPABOBII-
HOCHH (TIMEHTHI 3000B’SI3aHHS XapakTepu3yloTh iX TO-
ToXkHICTB) [22, ¢. 38]. KoxHa ocoba B ciMeiiHOMY TpaBi
BU3HAYAETHCS K OKPEMHUI Cy0 €KT TIpaBa HE3aNeKHO Bif
BIKY Ta 37aTHOCTI 3II{ICHIOBATH CBOI MpaBa BIACHUMH Jli-
v, HaBiTh AKII0 MOBA ¢ PO MANOMITHIO (HETMOBHO-
JITHIO) IUTHHY, TO BPAXOBYIOUH 1eH MPHUPOIHIii (HakT, B
TIpaBi iICHYE YMMAaJO CIEI[iaIbHIX MEXaHI3MiB, SKi 1al0Th
3MOTY, 3 OJHOTO OOKY, pO3IIAAaTH JUTHHY SIK BOIBOBY
«OIMHMINION, & 3 IHIIOTO — TIepeaaTH IpaBo GOpMyITIOBATH
Ta BU3HAYATH 1i BOJIIO THIIMM 0C00aM, sIKi 3a CBOIMH TIPH-
POIHUMH SKOCTAMH 31aTHI 11¢ pOOUTH — OaTbKH, OTIKYHH,
mikmyBanbHUKH. 1[I 0co0¥ 3aBXIM MAKOTh JIATH TakK, K
nisma 6 cama 0co0a, 31iHCHIOBANA CBOK) BIIACHY BOJTBOBY
TIOBE/IIHKY Y BIACHUX 1HTEpecax.

XapakTepHO PHUCOI0 TPUHIAITY aBTOHOMIT BOI € Te,
10 CiMEiHe MpaBo, 3a3BUYaii, OB’ A3ye MK cO00K UJie-
HIB CIM'T, G1M3bKIX POXNYIB, T06TO GIM3BKIX MK COOOHO
TrofieH, Ha Bl[[MlHy BIX LIMBLIBHOTO 1pasa. [Ipore, cripasa
HE B POJIMHHIIX 3B’513KaX, a B IPUPOJI BIIHOCHH, SKi BIHH-
KaloTh MIXK Cy0’ €KTamMu (pozmanH).

[IpuHIn cBoGomyM 10TOBOPY Tependadae, Mo MOX-
JIMBE BUTbHI YKIAJEHHS JIOTOBOPY, BUOIP KOHTpareHTa Ta
BU3HAYCHHSA yMOB J0T0BOPY 3 ypaxyauHaM Bumor LK
VKpaiHi T2 HIIX aKTiB LMBITEHOTO 3AKOHOZIABCTRA, 3BIi-
yaiB J10BOr0 000pOTY, BAMOT PO3yMHOCTI Ta CIIPaBeLTH-
BOCTI, T00TO Oy/Ib-AKI YMOBH JIOTOBODY, SIKi O HEe cymepe-
YU YUHHOMY [MBUIBHOMY 3aKoHOMABCTBY (cT. 627 LK
Yipaiuu) [8, c. 29-30].

CimeiiHe mpaBo TakoXk mependayae JOTOBIPHI BiTHO-
CHHH, IITFOOHAHN J0TOBIP, TOTOBIP MPO Mepenady IUTHHHA
Ha BUXOBAHHS Y MPUIOMHY CIM 10, IOTOBIp TIPO MATPOHAT.
[1i moroBOpHM YiTKO PErTaMEHTOBaHi 3a CBOIM 3MICTOM Ta
MAIOTB CIIeLH(ITHI 0COOMHBOCTI, A€ 32 CBOEHO MPHPOZIOK0
ZIOTOBIPHI BIJHOCHHH PHTAMAHHI 000M ramysaM mpasa.

Yitka i 1HszmyaJ113aum IX YYacHHKIB, HCBIYKYBa-
HICTh CIMEIHHX TpaB Ta 000B’A3KIB € XapaKTEPHOIO pHi-
COI0 MPHMHIIY CBOOOH JIOTOBOPY, MPOTE e TAKOXK HE €
crenudikoro ciMeitHoro mpasa. JIOCHTh 3rajaTi CraKoBi
Ta aBTOPCHKI MPaBOBITHOCHHH B ITUBLILHOMY TPaBI.

[IpuHImn neramizamii OKpeMux FPUIMIHUX (BAKTIB €
PI3HOBHIOM 3arajbHO-TIPABOBOTO TIPUHITAITY 3aKOHHOCTI,
KU € XapakTepHUM OLTBIIOCTI Taly3ei mpaBa Ta MpUH-
IIMTI BU3HAHHSA IUTI00Y, yKiaaeHoro e B opranax PALIC
B CIMEHHOMY TIPaBi € AHAJOTTIHUMH 32 CBOEKO MPHPOJIOKO.
[IpnGiyHMKK CaMOCTIHHOCTI IIMBITLHOTO TIPABA, K TaTy3i
BI3HAYAIOTh 3a3HaYEHI 3aCajIil 33 XapaKTepHy O3HAKY, AKa
BUILIAE CIMEHHE MPaBo MOMIXK THIIMX Tajy3ei mpasa, 30-
Kpema, MBUIbHOT0. HeoOXiaHICTh IepkaBHOI peecTpartil
TR0y 3aKpimiieHa B 3aKOHONABCTBI OLTBIIOCTI PO3BHHE-
HUX eBpomneichkux nepxkas (Ppanrii, Himewunni, bemns-
rii, Hizepnanzis) [12, c. 21]. fx npaBuso, BuMaraeTbes

JIepKaBHA PEECTPAIiS T 1HIII CIMEHHI akTH (PO3ipBaHHA
o0y, BU3HAHHS OaThKiBCTBA, BCHHOBIEHH:). [1o cyTi,
JIepKaBHA peecTpallis MU0y € JTerai3aliiiHow mpolie-
Iyporo, 10 MyONMIYHO 3aKPIMUTE (GaKT YKIAAEHHS MLTH0-
Oy. Jlesiky aHaIorio MOXHa IIPOBECTH LIOJO aHATOTTIHAX
JIeralli3alliifHiX IPOLeayp B MHBLIbHOMY npasi. Tak, aep-
KaBHA POECTPaLlis IPABa BIIACHOCTI Ha HEPYXOME MaiiHo
Ma€ Ha MeTI Jieram3alio myOniyHo 3aKpimiIeHnX BiJHO-
CHIH B IPaBi BNACHOCTI HA HEPYXOMe MaiiHo. Peectparriiina
MPOLEAYpa € CIOCO0OM 3aKPIMUICHHS OKPEMHX FOPHAHY-
HHX (QaKTiB y JICPKABHIX PEECTPaX, 10 TpUTAMaHHI 1~
BUTLHOMY 1 CIMEHHOMY MpaBy.

XapakTepHOI PHCOK TPUHIAIY Jerami3alii € my-
OniuHicTh. B perymoBanHi CIMEHHAX MPABOBITHOCKH, SKI
BUHUKIIA, TIEPEBAKAIOTh 3arajoM TMyOmiuHi BiTHOCHHH,
0co0IMBO KONIM MOBA /1€ TIPO 3aXUCT MOPYIIEHUX MpaB
authHA [22, ¢. 37].

[Tpunin 3a0e3neyeHHs TPIOPUTETHOTO 3aXHMCTY MpPaB
Ta iHTEpeciB HemiesnatHux wieHiB ciM’i. CiM’s Kk 00’ e
HaHHA 0ci0, 3aCHOBaHA HA ILTFO0I a00 KPOBHOMY CIIOpif-
HEHHI, mependadae HajaHHA YieHaM ciM’{ MOpabHOI Ta
MatepianbHOl MATPAMKH Ta IOTOMOTH 1, TIEpII 38 BCE, THM
oco0am, fKi € HeTE3aTHIMH 32 CTAaHOM CBOTO 3)10p013’;{ (18-
BAJIIJJH TIEPLLO, APYroi, TPETbOI TPYIIH, 0c00H NEHCIITHOro
BIKY) UM MaJIONITHI, HEMOBHOMITHI 0co0u. Jlanuii npaBoBuit
TIPUHIINTI, SIK 3a3Ha4a€ y CBOiX Haykoux mparsix [. @. Anex-
CaH/POB, MA€ MICIIE BUKJTFOYHO B CIMEHHOMY MpaBi, OCKLITb-
KI HE € XapaKTepHUM ]IS [UBLTHHUX MPABOBITHOCHH, SIKi
nependayaoTh OMIATHICT HAAHUX TOCTYT Ta BUKOHAHKX
30008’ s13aHb [22, ¢. 42]. Baxkko MOrOTUTHCH 13 3a3HAYCHUM
TBEPKEHHAM OCKUIbKY MPUHLUIN TPIOPUTETHOTO 3aXUCTY
TmpaB Ta iHTEpeciB 0cib, abo AK IIe HOro IMEHYHTh Crpa-
BEJUTHBOCTI € 3aralbHOBKIBAHUM B JIOTOBIPHOMY TpaBi. Bin
CITyTye 3ac000M BITHOBIIEHHS AUCOANAHCY MK EKOHOMIYHO
HEPIBHUMH KOHTPAreHTaMH, KO OiTbIIT MOTYTHS CTOpO-
HA 37I0BKHMBAE CBOIM EKOHOMIYHMM CTAHOBHIIEM; TAKOK €
3ac000M BITHOBJICHHS PIBHOBATHM IHTEPECIB CTOPIH, HA fIKI
BIUTMHYIA PI3HOMAHITHI 00CTaBUHA 00 €KTHBHOTO XapaKTe-
Py, 10 He 3a1exars Bif ix Boxi. [IpuHIumm npioputeTHoro
3aXHCTY TPaB Ta IHTEPECIB 0C10 3aBH Ha O0I[I EKOHOMITHO
Oinmbin cmabkoi CTOPOHHM T0TOBOPY a00 CTOPOHH, IHTEpPECH
K0T MOCTPaXIanu BHACTIIOK ICTOTHOI 3MIHH 00CTaBHH, B
SIKHX TTOBHHHO BifOyTHCS BrKoHAHHS (B. Minam)',

B cnankoBoMy TpaBi icHy€e 3aXHCT MPaB yTPUMAHIIIB,
Ky CTaJKOZIaBelb He Mae Mpasa 3aIUIIUTH O€3 criaiu-
HH, AKIIO BIICYTHI UTA IIbOTO TIOBaXHI TiacTaBu. Criako-
JIaBelb TIPU CKJIaIaHH] 3aMOBITY Mae PO3YMITH, 1O 3 HOTO
00Ky MPOTHMPABHUM € T030aBIATH CMAJKOEMIIS MOBHi-
cTi0 a00 3MEHIIYBATH JOMIO CHAJKOBOrO MaifHa IEeAKHX
YJIeHiB ciM’i, SIKI EKOHOMIYHO MEHII 3aXWILNEHi, aje Ma-
I0Th MPaBO Ha 00OB’S3KOBY YacCTKy CTA/IIMHU. 3aKOHOM
nepenoaveHo Koo 000B’ I3KOBHX CHAAKOEMIIIB, KOTPI OT-
PUMYIOTh 000B’S3KOBY YacTKy CHaIIMHU HE3aNEKHO Bij
BOJI CTIJIKONIABIIS: HETIOBHOMITHI YW HEMpane3aTHi JiTh
CTIaJIKOIABIIS, Y TOMY YHCIT i BCMHOBJIEHI; HEMpane3aar-
Hi 0aTbKH, OKPIM TOTO, BCHHOBITIOBAY1 CTIaIKOMABIIS; 1HIII
HETpane3aaTHi 0co0u, AKi 3HAXOAATHCS HA YTPUMAHHI Y
cnazaxonasy) cr. 1241 1K Ykpainn. ToOTo TyT MOBa iize

1 Lum. 3a: Anekcandpos . @. IIpasosoe peayruposantiie cemelinbix: coOmHouUle-
HUECeMelIH020 U 2PANCOAHCKO20 NPaga : Ouc. ... KaHO. topuo. Hayk / M. @. Anexcanopoe.
—M.: PI'b, 2003. - C. 42.
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TIPO CTIeIiaNbHI Cy0’ €KTHUM CKaj, OTM3bKi 3B’ I3KU MIK
CTA/IKOEMIIEM Ta CTIaJIKO/IABLIEM 32 3aIOBITOM.

B noroBipHOMYy mpaBi iCHYIOTh TAKOX 3aCaf 3aXHCTY
cabKoi CTOPOHH JI0TOBOPY, & IPUKITAI0M MOKE CITyTYBATH
JIOTOBIP KYMIBITI-MPOAAXY, 1€ 3aKOHOMABEIb 3HAXOTUTHCS
Ha 001l MoKy (OLTBIT «C1a0K01» CTOPOHH J0TOBOPY).

CK Vkpainu € crierianbHiIM HOPMATHBHAM aKTOM 10
BITHOIIIEHHIO /10 IUBLTLHOTO, OCKITBKH CTOCYETHCS CIIEITi-
abHUX BITHOCHH — CIMEHHHX, 11€ B TIOBHIN MIp1 y3ropke-
HO B cT. | IIK Ykpainu. Ockinbku SK MUBITBHAM, TaK i
CIMEHHHUM 3aKOHOJAQBCTBOM DETYIIOIOTHCS OCOOMCTI He-
MaifHOBI Ta MAHOBI B1THOCHHH, 3aCHOBaHI Ha FOPUIMYHII
PIBHOCTI, BITBHOMY BOJIEBUSIBIICHHI, MAiHOBIH CaMOCTIH-
HOCTI 1X y4aCHUKIB.

XapakTepHOI PUCOI0 CIMEHHOTO Mpasa € i Te, II0
BOHO BUHUKAE 3 TAKKUX OPHANYHIX (DaKTiB: MLTHO0Y, CTI0-
PITHEHOCTI, BCHHOBNEHHS 1 T. /1., TOOTO IOPUAMYHAX (aK-
TIB-CTaHy, OJIHAK 3a3HayeHa CreruQika HIY0TO HE J0BO-
T, T K 3a3HAYAIOTH CaMi MPUOTIHUKA CAMOCTIHHOCTI
CIMEHHOTO MpaBa, B CIMEIHOMY MpaBi 3a3HAYAKOTHCS OPH-
JU4HI (aKTH, 110 TIPUTAMAHHI [TMBLUILHOMY MPaBy (HATPH-
KJ1aJ1, IUTOOHUH J0TOBID).

[ToziOHi HopmH €, 10 cyTi, myOuiunuMi 1 B L{iBiIb-
HOMY KOJIEKCI pralHI/I (peectpanis). Ane Jesiki nozioHi
HOPMH TMpPHUTaMaHHI 1 IpaBy BIACHOCTI, X04a 1 HE € Xa-
paKTEepHUMH U1 TIPEMETY LUBLILHO-IPABOBOTO PETy-
JIFOBaHHSL.

Bapro 3a3HaunTH, mo cimMeiiHi MpaBOBITHOCHHH Ma-
IOTh HU3KY CTIEI[iaIbHUX IPUHITAITIB, TPUTAMAHHKX TaTy31
CIMEHHOTO TIpaBa, OJ[HAK X HasABHICTH BifoOpakae COIli-
aJbHY CYTHICTb IPABOBOTO PETYIFOBAHHS BITHOCHH UYepe3
HOpMH CiMeitHoro TipaBa. CItijl 3a3HAYKMTH, 1O CTIeMiaTbHi
PHCH, SIKi MICTATBCS Y JaHiil Tamy3i, B KOJHOMY BHIIAJKY
HE MOXKYTh XapaKTepHu3yBaTH ii CAMOCTIHHICT.

3okpema, TPHBANICTh ICHYBAaHHs (BOHM € HEBH3Ha-
YCHHMH y I1ac1) TIPUHIAI TIPIOPUTETY CIMEHHOTO BUXO-
BaHHS [iTeH, IPaBOBOrO CTAaTyCy AUTHHH, 3a0€3MeyeHHs
3AICHCHHS IIPaB IMTHHN Ta Psi iHIHX. OTKe, onuparo-
YHCh HA 11l 03HAKH MOXXHA CTBEPIKYBATH, 1110 TIPHHIIATIH
CcIMEIfHOTO TpaBa TICHO MOB’A3aH1 3 IPUHIMIIAMHU IUBLIb-
HOTO MpaBa.

3nilicHIOBaHE B MEKaxX THOCEONOTIYHOTO MiIX0IY PO3-
JICHHS TIpaBa Ha TIPHBATHE Ta MyOMivHe, Bm06pa>1<ae Te
3arallbHe, 1110 CIIOPIZHIOE Tailysi Npasa Ta 00’ e/Hye ix B
emuny rpymy [25, . 78 ]. Tax, U. H. AiMoB Bigmivae, 1m0
TIPUHIKIHN, SKI 3HAXOAATHCS B OCHOBI MPHBATHOTO npaBa
CIYTyrOTh 0a30K0 He JIHIIE JUIsl LHBUIBHOTO MpaBa aje i
JUISL HIIAX «LMBLTICTHYHAX) rany3e1/1 [27, c. 90], sxoto,
30KpeMa, BBAKaB 1 Tajly3b CIMCHHOIO Mpasa. Tomy cro-
PIAHEHICTh TIPUHIKIIB Taly3i UUBLILHOTO Ta CIMEHOro
TIpaBa € JOCUTh ApTYMEHTOBAHOK Ta 00WIBI rajys3i npasa
MAIOTh OJHO3HAYHY €/THICTb.

BucnoBok. [IpoBesiennii mopiBHANbHO-TPABOBUI aHa-
7113 CyTHOCTI TIPUHIIAITIB IIUBLTBHOTO Ta CIMEHHOTO TIPaBa,
iX HOpMaTHBHE BHpPAXEHHS Ta TPAKTHKA 3aCTOCYBAHHS
J03BONISIE 3POOMTH BMCHOBOK, IO IMBUIBHE Ta CIMEH-
HE MPaBO Ma€e PAJ 3araibHUX MPUHIHUIIB, IPUTAMAHHUX
000M ray3sM mpama, sKi MAKTh OCOOMMBE COIaNbHE
sHaueHHs. [Ipu ananizi HopM CimeitHoTO Komekey Ykpai-
HH YITKO BUSBIIAETHCS iX 3QIEXKHICTH Ta OMHOMAHITHICTE 3
HOpMaMH LIMBIIBHOTO 3aKOHOJIABCTBA, KE CIYTYeE MPaBO-
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BOKO 023010 1S CIMEHIX TPaBOBIIHOCHH.

B cuctemi mpuHIMMIB CIMEHHOTO MpaBa BHLNEH] B
OCHOBHI TPYIH MPHUHIIMIIIB: 3arajibHi, MpUTAMaHHI 000M
rajy3sM IMBUTBHOTO Ta CIMEHHOTO TIpaBa Ta CremialbHi,
SKi BUILIAIOT CIMEIHE TPaBO, OJTHAK HE MiTBEPIKYIOTh
CaMOCTIHHICTb SIK Taiysi.

CBoepi,uHiCTb IUX PUHIKTIB, CTIOCO0IB Oe3mocepe-
HBO TITBEPIUKYE BUCHOBOK po HI/IBIJIBHO TpaBoBY MpH-
POy PO3TISHYTHX MPHUHIMIIB, OCKUIBKH 3aTalbHi 3acajiu
3HAXOIATH CBOE MPSAME BUPAKEHHS B 0COOMMBOCTSX TIPe]-
METY Ta METOJTY LIUBLIBHOTO Ta CIMEHHOTO TIPaBa.

[IpuHIWIH CIMEHHOTO TIpaBa XapaKTEPH3YHTh 3a3Ha-
YEHy Taly3b AK HEBi €MHY YaCTHHY IMBLILHOTO TIPaBa,
OCKLIBKH € TOTIOMIKHIMH IITOI0 3aCal IMBLIBHOTO TIPABA.
OnHak, mpoaHaTi3yBaBIIM MPOONEMATHKY JOCTIKEHHS,
HAMEBHO MOKHA 3a3HAYMTH, 10 IACHTHYHI 3@ CBOIM 3Mic-
TOM MPHHIUIK MPUTAMaHHI, K Tay31 [UBUIBHOTO, TaK 1
rajysi CIMeiHOTo TpaBa.

CK Vkpainn sBISeThCS CremialbHUM HOPMATUBHUM
aKTOM TIO BITHONIEHHIO 10 IUBLIBHOTO, OCKIIBKH CTOCY-
€ThCA CTICIIAbHIX BITHOCHH — CIMEHUX (16 B MOBHIi
mipi y3romxkeHo ct. 1 LIK Ykpainn).
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Ko:xxeBHukoBa B. A. [IpuHIMNBI rpaskgaHCKOro 1
ceMeiiHOro nMpaBa: CpaBHUTEJLHO-TPABOBOI acmeKT

AnHOTauMs. B craree uccnenyercs AeWCTBYIOIIEE
rpaXXIaHCKOE W CEMEWHOEe 3aKOHOAATEIbCTBO IyTEM
CPaBHUTEIHLHO-TIPABOBOTO aHAIM3a CHCTEMbI TIPUHITATIOB
IIBYX OTpaciieil mpaBa. Ha ocHOBe aHamm3a aBTOp NaeT
coOCTBeHHOE OmpezeiicHre (popM HOPMATHBHOTO BBIpa-
YKEHHUSI TIPUHITUTIOB.

KiroueBblie cjioBa: cricTeMa TPUHIIAIIOB, TPaKIaH-
CKOE U CEeMEWHOe 3aKOHOJATeNhCTBO, OTpacib IMpasa,
MIPaBOOTHOIIEHHUSI.

Kojevnikova V. Principles of civil and family law:
comparative legal aspect

Annotation. This article examines range of problems
of current civil and family law through comparative legal
analysis of principles system of two law branches. Based
on the analysis the author gives his own forms definition
of normative expression of principles.
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