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I[TPOBJIEMHI ITUTAHH{A ITPABOBUX IIIJICTAB
ITOBBABJIEHHA BATHRIBCHEUX IIPAB

Anotanis. CTaTTs OPUCBSUYCHA JOCHTIIKEHHIO IPAKTHKU
3actocyBaHHs HopMH cT. 164 CK Vikpainu, sika BCTaHOBIIOE
IPaBOBi MiACTaBU M030aBICHHS OaThKIBCHKHX IIPAB.

KiiouoBi ciioBa: mo30aBieHHs OaThbKiBCBKHX IIpaB, Ma-
TepiajbHe YyTPUMAaHHS AUTUHH, CyIOBa NPAKTHUKA, 3aKOHOAAB-
CTBO YKpaiHH.

IlocTanoBka npoGaemMu. Y pa3i HEHANEKHOTO 3TiFCHEHHA
CBOIX MpaB Ta 000B’A3KiB 00 BUXOBAHHS TUTHHU OATbKH MOXKYTh
OyTH TIPUTATHYTI 0 Pi3HUX BUAIB IOPHAMYHO! BiMOBIIANBHOCTI:
IUBITBHO-TIPABOBOI, KPUMIHATBHOI, aAMIHICTPaTHBHOI 4l CiMei-
Ho-npaBoBoi. Y cBoix mparx 0. C. YepBoruii 3a3Ha4ae, 1110 0Co-
OMIBEM 3aX0NOM CIMeifHO-TPaBOBOi Bi/MOBIIANBHOCTI € 1030aB-
neHHs 0aTbKIBCBKHX MPaB, AKe CIPAMOBAHE HE TLNBKM Ha 3aXHCT
TpaB Ta IHTEPECiB IUTHHH, 4 # TOPOMKYe HACTAHHS HEBHT1THHX
TS HeCYMITIHHEX 0aThKiB HacTifKiB. JlaHa BiAMOBiIANBHICT Ha-
CTae 33 YMOBU BUHHOI TIOBEIIHKM OATHKIB (UM OJHOTO 3 HHX) HA
TiJCTaBax Ta y TOPSIKY, BU3HAYEHOMY 3aKkoHOM [ 1, ¢. 247-248].

Yactuna 1 crarti 164 CimeiiHoro xonekcy Ykpainu (mam CK
VkpaiHn) BCTAHOBIIOE BUUEPIHHMIT MIEPEITiK MPABOBKX MiICTaB [03-
OaBneHHs 6aTbKiBChKUX TpaB. Tak, BimOBiAHO 10 1. 2 4. 1 ¢T. 164
CK Vxpainn «Matu, 6aTbko MOXKYTh OYTH [T030aBJICH CYIOM 0aTh-
KIBChKHX IIPaB, SKIIO BOHA, BiH... YXH/IOTHCS Bijl BUKOHAHHS CBO-
iX 000B’3KIB 10 BUXOBAHHIO JUTHHIY [2].

Ha mepumii momisa 31aeThes, 1m0 3a3HaveHa HOpMa 3a CBOIM
3MICTOM € a0COITIOTHO JIOTIYHOI, MOTHBOBAHOKO Ta TAKOIO, 11O Bijl-
TIOBi/[a€ MOPAJIbHUM 3aCaJ1aM CYCIILTECTBA, & TAKOK TapaHTye 3aXHCT
HemaitHoBUX npaB autuHK. [Ipote cr. 164 CK Vkpainu Hidoro He
TOBOPHTB TPO Te, 4H € TPABOBOIO TTi/ICTABOIO /A M1030aBNeHHS 0aTh-
KIBCBKHX TIPAB HEBUKOHAHHS OAThKaMu (WM OJHUM 3 0AThKiB) CBO-
T0 000B’S13Ky MO0 MaTepiabHOrO YTpUMAaHHs IuTHHH. Llei (akt
CTaB MPUHHOIO HEOTHAKOBOTO 3aCTOCYBAHHS CT. 164 CK Yxpainu Ha
TIPAKTHIL, OCKUTBKH BHCHOBKH CYAiB, SKi B CBOIX PIIICHHSX PO3TITY-
MagyloTh JaHy HOPMY, 4acTO MaloTh O3HAKH Cy0 €KTHBHOCTI.

Tax, 31ifiCHIOOYH PO3MKPEHE TIYMadyeHHs 3MICTy J1aHoi HOp-
MH Ha CBilf po3cyz, Cymi, fKi M0 TPaBOBIil MPUPOAI € MPABO3ACTO-
COBHIMH OpTaHAMIL, OepyTh Ha ceOe TOBHOBAKECHHS 3aKOHONABUO
TUTKH JIepKaBHOT B/, IOCHJIAIOYICH Y CBOIX PIlICHHAX HA HEHa-
JaHHS OaThKaMu CBOIM JiTAM MaTepialbHOTO 3a0e3MeUeHHS K Ha
OIIHY 3 TIPABOBHUX TIICTAB T030aBICHHS OATHKIBCHKHX IpaB. 37a-
BaNOCA, 3 TOYKM 30py MOpaTi TaKMil MiaXia BUIIPABAAHHIL, PoTe 3
TOYKH 30py MPaBa TAKWI CTAH pedeH MpAMO CYMePEUnTh MPHHI-
TaM eMOKpatii. CTAHOM Ha ChOTOJHIIIHIH JCHb YXHICHHS 0aTbKIB
BiJl CBOTO 000B’A3KY 1[OJ0 YTPHMAHHA AUTHHU (DOPMAIBHO HE €
TIPABOBOIO MiICTABOIO s 030aBNEHHS iX 0AThKIBCHKUX MpaB, i3
MOMEHTY HaOpaHHs YnHHOCTI HOBUM CiMEHHIM KofeKcoM YKpainn
HaMaraHb YCyHyTH M0Ai0Hy mporanuny He Oyno. He mpoBoamzoch
IPYHTOBHOTO JOCTIUKEHHS 1[bOTO MUTAHHS 1 B HOPUIMYHIN HayIli.
[omiOHMit cTaH peyeit € HeNOMYCTUMHUM, OCKITHKH HEOJHAKOBE 3a-
CTOCYBaHHS HOPM TPaBa Ha PAKTHI YaCTO CTAE PUIMHOK TIOPY-
IIEHHS 3aKOHHHX TPaB Ta IHTEPECIB K OATHKIB, TAK 1 TITCH.

Cran HaykoBOro aocIilkeHHs. [laHe mutaHHsA moTpedye
JIOCKOHATIOTO BUBYEHHS, aHAT3Y, 1O i 3yMOBIIOE AKTYAbHICTh

TeMH JAHOTo JociimkeHHs. [Ipo mpaBoBi miicTaBd mo30aBIeH-
Hsl 0aThKIBCHKHX IPaB HEOIHOPA30BO 333HAYAIH B CBOIX TPAIX:
0. C. Yepeonuii, 3. B. Pomoscbka, B. C. Tonanuyk, O. B. JI3epa,
P. O. Credhamuyx, JI. A. CapueHko Ta iHII BHIATHI BYEHI, MPOTE
HAYKOBI TIOTVISTH Y TIPAIISX 3a3HAYCHAX HAYKOBIIIB 0OMEKEHI iMIIe-
PATHBHUMI TIPUITHCAMH JI{F0YO0T0 3aKOHONABCTBA.

MeTa HamOro JOCITIDKEHHS IONArae B aHami3l BiAMOBIIHO-
CTI HOPM TIPaBa, IO PETYMIOITh BITHOCHHH Y 3a3HaueHii cepi,
Ta CYIOBOI NPAKTHKM, HATAHHS BiIOBIIHIX MPOMO3MIIE MO0 iX
BJIOCKOHAJICHHS.

Buknanx ocxoBHoro matepiamy. Opramizamis O0’eqHAHUX
Hartiit B 3aranbHiit nexnaparii mpa JHOMIHE, TPAHHATIH 1 TPOTo-
nomeniit pesomoieto [enepansroi Acambnei OOH Bix 10 rpynns
1948 poxy, mporonoca, Mo AiTH MAIOTh MPaBo Ha 0COOHBE Ti-
KITyBaHHSA 1 momomory (4. 2 ct. 25) [3].

3rigno Jlexnapanii mpas IuTHHM, Iporonomenoi [ eHepatsHOI0
Acambreero 20 mactomaza 1959 poxy, «TUTHHA, SKIIO TIe MOKIIHBO,
TIOBIHHA 3pOCTATH 1111 OMIKOIO 1 BIAMOBINAMBHICTIO CBOIX OATBKIB i,
3BUYAiiHO, B arMocdepi M000BI Ta MaTepiarbHOTO 3a0e3nedeHHs»
[4]. ITpore nexnapaii (mar. Declaratia — mporonomeHHs) He MaloTh
000B’13K0BOT IOPHYHOI CHJTH | Ha MOMEHT iX IIPHHHATTA HOCHIIN
JIMIIE PEKOMEH AL HHIH XapaKTep.

Jlnst 3aKpinsieHHs 000B’S3KiB OAThKIB 00 BUXOBAHHS JIiTeH Ta
iXHBOTO MaTEpiATBHOTO 3a0€3MeUeHHs Ha IMIIePaTHBHOMY piBHi 0y710
npuitasto Konsetito OOH npo npasa auTiHH, sKa Oyna patudiko-
Bana [locranosoro Bepxosroi Pamu Yipaiam Ne 789XI1I (78912) Bin
27 motoro 1991 poxy (HaOyma umHHOCTI A1 Ykpainu 27 BepecHs
1991 poxky 1 € TOKyMEHTOM BHCOKOTO MIKHAPOIHOTO PIBHSL, KU Mae
000B’SI3KOBY CHITy I THX JiepyaB, siKi Horo parudikysaiu). Kow-
BEHIIIS BCTAHOBJIIOE, IO «IUTHHA M€ MPABO 3HATH CBOIX OATbKIB
i mpaBo Ha ix mikmyBasH» (4. 1 ct. 7). Oxpemo B c1. 9 Konpenuii
BHM3HAYCHO 1 IMiICTaBH M030aBICHHS OaTbKIBChKIX MpaB: «Jlepian-
YYaCHHIIi 3a0€3MeuyroTh Te, 00 IMTHHA He PO3Mydanacs 3 0aTbka-
MH BCyTIeped iX OaKaHHIO, 33 BUHATKOM BHIIAZIKIB, KOITH KOMIICTCHTH
OpraHH 37iJHO 3 CyOBHM PIIIICHHAM, BH3HAYAIOTH BITIOBLIHO 210 3a-
CTOCOBYBAHOTO 3AKOHY 1 Ipoezyp, 1O Take po3iydeHHs HeoOXiHe
B SKHAMKpAIINX {HTepecax NUTHHH. Take BH3HAYCHHS MOxe OyTH
HEOOXITHAM y TOMY UM {HIIOMY BHTIAIKY, HAIPUKIIAN, KOTH OaThKH
’KOPCTOKO TMOBOJATHCS 3 TUTHHOK a00 HE TIKIYIOTHCS MO Hei. ...
VY cr. 18 Kongeris mepebadae 0008’30k Jlepra-ydacHuIp 3a0e3-
TICYNTH BU3HAHHS MPUHIIAITY 3aTaTbHOI T4 OTHAKOBOI BiITIOBINAITE-
HOCTI 000X OaThKIB 33 BIXOBAHHS | POSBHTOK AwTiHH: «Barbki, a00
¥ BUITIOBITHHX BHNIA/IKAX 3AKOHHI OMIKYHH, HECYTb OCHOBHY BIATIO-
BITANTGHICTD 32 BUXOBAHHS i PO3BUTOK IUTHHM. Haiikpamii intepect
JWTHHH € TIPEIMETOM iX OCHOBHOTO MIKITYBAHHSD [3].

Sk My GagmMo, TaHWH MiKHAPOTHO-TIPABOBHI KT, KUl CTaB
HEBII'€MHOI0 JACTHHOIO HAIIOHATEHOTO 3aKOHONABCTBA, TIPHHITH-
TIM SIKOTO I B 0cHOBY TpmitHsAToro y 2003 pomi CimeiiHoro Ko-
Jekcy YKpaiHu, BXUBAE MOHATTA «iKIyBaHHs. [[poTe KOHKpEeTHO
HE PO3KpPHBAE HOTo MOBHMIA 3MicT. He BaKko MpHiTH 10 BUCHOBKY,
0 «HAWBUINI IHTEPECH NUTHHW) BKIIOYAIOTH HE JIIIE HTOTPEOH
JMTHHE 100 il BUXOBAHHSA,  H MaTepiaibHOr0 3a0e3meueHHs ii
ICHYBAHHS T4 PO3BUTKY.
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[lynkr 2 u. 1 cr. 164 CK Yxpainn daxrudno mpopy6iroBas mo-
noskenus crarti 70 KnllIC Vkpainun. Hopma miei ctarTi B sKoCTI
OJIHIET 3 MificTaB 1M030aBIeHHS OATBKIBCHKMX TpaB mepenoayana
«yXWJICHHS BiJl BAKOHAHHS CBOiX 00OB’S3KIB T10 BHXOBAHHIO JHTH-
Hi» [6]. B po3’scrennsx [Inenymy Bepxosroro Cyny Yrpainu Ne
16 «IIpo 3actocyBanHs cynamu Jeskux Hopm Kopekcy mpo 1m0
Ta ciM’t0 Ykpaiam» Big 12.06.1998 3asnavanock, 1o yXUIEHHS
0OaTbKiB Bijl 000B’S3KIB JiCTAE CBIil BUSAB Y TOMY, [0 BOHH HE Typ-
OYIOTBCS TIPO (Di3UYHMIT TA TYXOBHUIL CTaH TUTHHH, 1i HABYAHHS Ta
TI/ITOTOBKY 10 CAMOCTIHHOT0 XKHTTA [7].

Pasom i3 HOpMOIO He 3MIHHIOCH | OaueHHs MPABOBHX TiCTaB
1030aB/eHHs OaTHKIBCHKHX TIpaB 1 B FOpMAMYHIA Haymi. Tak, Ha
ayMky 3. B. PomoBcrkoi B HoBomy CK Ykpainn mincrau s mo3-
0apieHHs OATHKIBCHKIX IPaB MOJaHI BUYEPITHO, X04a 1 3 BUKOPHC-
TaHHAM TIOHSATD GKOPCTKOY, CYXIISIOTBCSY, AKI HATTCIKHUTD OIHATH
cyny. [pu boMy konHi iHITI 0OCTABHHH, 30KpeMa Taki, K YXH-
JICHHS Matepi Ui OaTbKa Bijl YTPUMAHHS TUTHHH, HE MOXYTh MpH-
3BECTH 110 M030aBNeHHs 0aThkiBChKHX mpas [8, ¢. 331]. TlomibHoi
TOYKH 30py JoTpumMyeThes 1 JI. A. Capdenko, AKuH 3a3Ha4ae, 110
«yXWJIEHH BiJl BUKOHAHHS 0AaThKIBCHKHX 000B’A3KiB MOBHHHO OyTH
HABMHCHHM, KOJIX 0c00a TIOBHICTIO PO3yMi€ HACI/IKI CBOET BUHHO]
noexinkn. [Ipn oMy ocoba, ska 3TiCHO YXHIAETECA Bil CIUIATH
amiMeHTiB Ha AiTei, Moxe OyTn mo30apneHa 6aTbKiBChKIX MpaB He
y 3B’S13KY 3 BIIMOBOIO YTPHMAHHSA JiTeH, a TOMY, IO Ipyoo mopy-
TITy€ BUMOTH 3aKOHY PO BIKOHAHHS CBOIX 000B’I3KiB 10 BIXOBAH-
o airei» [9, ¢. 141]. B. C. Tonanuyk BBaxae, MO MOPYIICHHA
0arbkam CBOTX 000B’A3KIB € IPABONOPYIICHHAM, SKE BUPAKAETHCS
B «TIOTaHOMY BIXOBAHHI JiTeit». [Ipu 1IpoMy aBTOp He BKIIOUAE 10
00’€KTHBHIX 03HAK CKIA1y IBOTO MPABOIOPYIICHHS HEBUKOHAHHS
Oarbkamu 0008 3KiB Mo yrpuMansio aireii [10, ¢. 127]. Heoxmo-
3HaYHy MO3HILII0 3 1boro nuTanHs 3aiinss P. O. Credanuyk, Axuil
B CBOEMY TIyMayeHHI JaHOI HOPMH 3a3HAYA€, M0 «IPU BUPILICHHI
TMHUTAHHS PO MO30aBICHHS MaTepi Ui 0aThKa, AKI YXHITIOTHCS Bil
BUKOHAHHS CBOiX 000B’A3KIB 110 BUXOBAHHIO JUTHHH, 0aThKIBCHKHX
TpaB, BAPTO MATH HA YBa3i HEOIHOPA30BE CHCTEMATHYHE YXHIICHHS
B/l BUKOHAHHS 0aTbKIBCbKUX 0008 s13kiB, mependayerux CK Yipa-
iwmy [11, c. 276].

3po3ymiio, 1110 BUYEPITHHUIA TIepeltik MPaBOBUX IiJICTAB M030aB-
JeHHs 0AThKIBCHKHX IPaB, BU3HAYCHHUIT 3AKOHOM, HE JIA€ MOMIIH-
BOCTI HayKOBIISIM TIyMauuTH ii posimipero. [1pote momiOHuii cran
pedell 0BOTUTH PO HEOOXITHICTh BHECEHHS BIITOBITHUX 3MiH.
[loBaxaroun MKy HaBeJIEHIX aBTOPIB, HEOOXi/IHO 3a3HAYHTH, 1110
AeiHINA HOPMH BXE JABHO MOTPeOYe MPHBENCHHS y BIIMOBI-
HICTb JI0 YMOB PEaNbHOTO JKHTTH.

Jlns HanaHHA KOHKPETHHX MPOTIO3MIH 3BEpHEMOCh JI0 Oc-
HOBHHX HOPMATHBHIX IOJIOKEHB, SKi BH3HAYAI0TH OCHOBHI TPaBa
JMTHHH, 10 BUXOBYEThC B CiM’T. Tak, B HAI[iOHANBLHOMY 3aKOHO-
JaBCTBI YKpaiHi 000B’S3KM OATHKIB M0N0 JUTHHA 3aKPITUICHHI B
cr. 150, 180 Cimeiinoro Konexcy YkpaiHu, 3rifHO iMIepaTHBHEX
BIMOT KX 000€ 0aThKiB 3000B’s13aHi BUXOBYBATH JUTHHY B JyCi
TIOBArd JIO TIPaB Ta CBOOON iHIIMX Jofeii, Mo0oBi 0 CBOET ciM’{
Ta POJIMHH, CBOTO HAPOMY, CBOET barbkiBmmHu; 6aThkn 30008’ 13a-
Hi TKTyBaTHCA TPO 310POB’S TUTHHY, il (i3MIHHH, TyXOBHHH Ta
MOpAJTHHAIN PO3BUTOK; OaThKI 3000B’s3aHi 3a0€3MeUNTH 3100y T
JMTHHOKO TIOBHOI 3aralbHOI CepeiHbO1 OCBITH, TOTYBATH ii 710 camo-
CTII{HOTO KWUTTA, 3000B’S3aHi IOBAKATH TUTHHY. baTbKu 30008’ 138~
Hi YyTpAMYBATH JUTHHY 10 JOCATHEHHS HEIO IOBHONITTS T4 MAlOTh
piBHi IpaBa Ta 000B’S3KH MO0 AUTHHH, HE3ATIEKHO Bill TOTO, UK
niepeOyBai BOHA Y ILT001 Mik codoro (dactura | crarti 141 CK
Yipainn).

Yactnnamu 2, 3 ct. 157 CK Ykpainu BcTaHOBIEHO, 1O TOH 13
0aTbKiB, XTO MPOKUBAE OKPEMO Bill AUTHHH, 3000B’13aHui Opat
y4acTh y {i BUXOBAHH 1 Mae PaBo Ha 0COOMCTE CIILTKYBAHHS 3 HEIO.

Toit 3 GaTbKiB, 3 KUM MPOKUBAE JUTHHA, HE MA€ TPABA MEPEIIKON-
JKaTH TOMY 3 0aTbKiB, XTO TPOKUBAE OKPEMO, CTILIKYBATHCS 3 AUTH-
HOIO Ta OpaTil yyacTh y ii BUXOBaHHI, AKIIO Take CIUTKyBaHHS He
TEPEMKOPKAE HOPMATLHOMY PO3BUTKY JnTHHH. [lepenaya TuTiHI
HA BUXOBAHHA IHIIMM 0C00aM He 3BUTbHSE 0ATHKIB Bifl 000B’A3KY
0aThKIBCBKOTO THKITYBaHHS 100 Hei. 3a00poHSOTHCS Oyib-sKi
BUJIM EKCILTyaTallil 0aTbKaMu CBOET IUTHHH.

Crarrs 11 3akony Vipainu «IIpo oXopoHy TUTHHCTBaY Bijl 26
kBiTHA 2001 poxy Ne 2402 (nami 3akoH), nepenbavae, 1mo cim’s €
TIPUPOJIHAM CEPEIOBUILIEM TS (I3UYHOTrO, TYXOBHOIO, IHTEINEK-
TYaJBHOTO, KYJIBTYPHOTO, COIIANbHOIO PO3BUTKY AMTHHH, il Ma-
TEpIaNbHOr0 3a0€3MeUeHHS 1 HeCe BIMOBINANBHICTD 32 CTBOPCHHS
HATIEKHUX YMOB s 1b0ro. KoxkHa THTHHA Ma€ TpaBo Ha MPOxKH-
BaHHA B CIM’T pasoM 3 OaTbkamu a0o B ciM’i OIHOTO 3 HHX Ta Ha
TiK/TyBaHHs 0aThKiB. [IpemMeToM 0CHOBHOT TYpOOTH Ta OCHOBHHM
000B’s3K0M 0ATBKIB € 3a0€3IeUCHHS HTEpeCiB CBOET TUTHHA. B 1a-
HOMY BHITaJIKy CIOBOCIIONYYCHHS «3a0e3eUeHHS (HTePeCiB IUTH-
HU) TaKOX HOCUTH OLIHOYHHH XapaKTep.

[1epmoocHOBO PO3BUTKY TUTHHH CTATTS 12 1HOT0 XK 3aKo-
HY BH3HAUae came BUXOBAHHS B cim’{. Tak, BiMOBiMaTbHICTD 3a
BIXOBAHHS, HABYAHHS 1 PO3BUTOK TUTHHH TOKIATAETHCA HA KOXK-
HOTO 3 0aThbKiB 0JHAKOBO. baTbku a00 0cO0M, SKi iX 3aMIHIOKOTE,
MAIOTh TIPaBo i 3000B’43aHi BUXOBYBATH IUTHHY, MKTyBATHCS TPO
il 3mopoB’ s, di3HdHMIL, TyXOBHHH | MOPATBHHIA PO3BHTOK, HABYAH-
Hsl, CTBOPIOBATH HATIEKHI YMOBH T4 PO3BHTKY {i MPHPORHNX 31i-
OHOCTeH, MOBAXKATH Ti/IHICTh TUTHHH, TOTYBATH {i I0 CAMOCTIHHOTO
KUTTA Ta TIPATIL.

[IpaBo KoKHOI TUTHHU HA PiBEHb JKUTTA, TOCTATHIM 1A i i-
3UYHOTO, IHTENEKTYAIBHOT0, MOPATBHOTO, KYIBTYPHOTO, TyXOBHO-
TO 1 COLIANBHOTO PO3BHUTKY, Tepefbadac cT. § mporo x 3axoHy. Tyt
e 333HAUYCHO, MO OaThKi abo 0colw, fKi iX 3aMiHIOTH, HECYTh
BITIOBITATLHICTD 32 CTBOPEHHS YMOB, HEOOXI/IHIX 111 BCEOITHOTO
PO3BUTKY JUTHHY, BIAMOBITHO 10 3aK0HIB YKpainu [12].

Ha mam morman, momibHe BH3HAHHA Ha HOPMATHBHOMY PiB-
Hi TIEpIIOYEProOBOCTI BUKOHAHHS OaThbKaMu CBOIX HEMaiHOBHX
000B’sI3KIB caMe 110 BHUXOBAHHIO IWTHHH € TAaKUM, IO HIBEJIOE
npumc cT. 180 CK Vkpainu. 3 HaBeieHHX BHIIE HOPM BOAYA€ETHCA,
o sk 3akoH Ykpainu «IIpo oXopoHy TUTHHCTBa», Tak i cT. 164
CK Vkpaiuu He IPUIUIAIOTS T0CTAaTHBOI yBAark 000B’ 3Ky OaTbKIB
HAJIABATH JIOCTATHE T CBOEYACHE MaTepiallbHe YTPUMAHHS TUTHHI.
Taxkwuii cTaH peyeit He ae OaTbKaM MOBHOK MIpOI0 YCBIIOMITIOBATH
CBOKO BIJITIOBI/IIbHICTh 32 3a0€3MeYeHHS Ta J0TPUMAHHS MaiiHo-
BHX PaB Ta IHTEPECIB MiTCH.

3rigno cr. 155 CK Vkpainu 3milicHeHHs OaThbkaMu CBOIX MpaB
Ta BUKOHAHHA 000B’A3KIB MAIOTh TPYHTYBATHCS HA TI0BA3i /10 MPaB
JUTHHE Ta i JOICHKOi rigHOCTI. baThkiBChKi mpaBa HE MOXKYTH
3JifiCHIOBATHCA BCyneped iHTepecaM JIWTHHH. BimmoBa Oarbkis
BiJl TUTHHU € HEMPaBO3TiTHOI0, CYIEPEUHTh MOPATBHIM 3acajiaM
CYCILTGCTBA. YXWMNCHHS OATbKiB Bifl BHKOHAHHS OAThKIBCHKHX
000B’SI3KIB € TMICTaBOKO VIS MOKJIAAEHHS Ha HUX BIATOBIJAIBHO-
CTi, BCTAHOBJICHOI 3aKOHOM.

Taka cimeifHO-TIpaBOBa Bi/IOBINATGHICTS BCTAHOBNEHA 30-
kpema 1. 2 4. | ct. 164 CK Ykpainw, 3riiHO 3 SKIM MarH, 0aThKo
MOXKYTb OyTH 1030aBIeHi CyIOM 0aTbKiBCBKMX TPaB, AKIIO BOHH
YXHUISIOTBCS BiJl BUKOHAHHS CBOIX 000B’SI3KIB I10 BUXOBAHHIO THTH-
ur. Ooiriiiee Ta po3mmpene po3’ICHEHHS TaHO! HOPMA MiCTHTBCS
y 1. 16 [Inenymy Bepxosroro Cyny Ykpainn Ne 3 «IIpo npaxru-
Ky 3aCTOCYBAHHS CyIaMI 3aKOHOJABCTBA TIPH PO3TISL CTIPAB PO
YCHHOBJCHHS 1 TPO M030aBNEHHS Ta MOHOBICHHS OAThKIBCHKHX
nipasy Bifg 30.03.2007 p., sKuil BCTAHOBIIOE, MO YXUNEHHS 0aTbKiB
BiJT BUKOHAHHS CBOiX 000B’3KiB M€ MiCI[e, KOJH BOHU HE KTy~
I0ThCSA TIPO (DI3MYHMI 1 XyXOBHHH PO3BUTOK JMTHHH, ii HABYAHH,
TIATOTOBKY JI0 CAMOCTIHHOTO JKHTTS, 30KpeMa: He 3a0e3medyioTh
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HE0OXiTHOTO XapayBaHHs, MEAMYHOTO OIS, TIKYBAHHS TUTHHH,
1110 HETATHBHO BILTHBAE Ha il i3MUHIH PO3BUTOK, K CKIA/I0BY BH-
XOBAHHSI, HE CTIUIKYIOThCS 3 INTHHOK B 00CS31, HEOOXITHOMY I
il HOpMaJBHOTO CaMOYCBIIOMIICHHSI, HE HANAIOTh JTUTHHI JOCTY-
Iy /10 KYIBTYPHHX T {HIIMX TyXOBHHX I[IHHOCTEH; HE CIPUSIOTH
34CBOEHHIO HEI0 3aralibHOBU3HAHNX HOPM MOpaJi, HE BUSBISIOTH
iHTepecy 710 il BHYTPIIIHBOTO CBITY; HE CTBOPIOKOTH YMOB IS OT-
PUMaHHS Heto OCBITH. 3a3HaueHi HaKTopH, K KOKEH OKPeMo, TaK
i B CYKYIHOCTI, MOJKHA PO3IIHIOBATH 5K YXWJICHHSA Bill BHXOBAHHS
JMTHHH JIMIIE 32 YMOBH BUHHOT ITOBEJIIHKH, CBIIOMOTO HEXTYBaHHS
cBoimMu 000B’s13kamu [13].

[ xoua mani po3’scuenns [Inenymy Bepxosroro Cyny Yipainu
TPAMO 3a3HAYAI0Th TPO HEOOXiTHICTh 3a0e3neueHHs IUTAIOTO0 Xap-
YyBAHHS, METUYHOTO OTVIAY, JIKYBAHHS, IPOTE BAPTO [aM STATH,
TI0 BOHH HE MAIOTh CHITH 000B’S3KOBHX JI0 BUKOHAHHS Ta HOCATH
o3’ ACHIOBANIBHHUI, PeKOMeH/Ialli NI Xapaktep. HenmpuitHATTA 110
YBArd CYIOM MPH YXBATCHHI pimenHs aymku [lmenymy He Moxe
OyTH pO3MIAHYTO SK HeNpaBHIIbHE 3aCTOCYBAHHSA HOPM MaTtepialb-
HOTO TIpaBa TPH OCKap KeHHI PilieHb J0 AeNAIIHHOT Ui KacalliiHo]
IHCTaHIIIH.

Sk BOagaeTbCA 3 HABENEHOTO, MPAMA 3aKOHOKABYA HOPMA, SKa
0 B AKOCTI TIPaBOBOI IMi/ICTaBH 11030aBIEHHS OAaTHKIBCHKUX MPaB BH-
3HAYHIa YXIIeHHS 0aThKiB Bijl BUKOHAHHS CBOIX 000B’A3KIB 110 JI0-
CTAaTHHOMY T4 CBOEYACHOMY MaTepialbHOMY 3a0€3MEYeHHI0 HTH-
HH, BIACYTHS. 3a TAKHX YMOB TOBOPHTH IPO MIPUTATHEHHS 0AThKIB,
I[0 HE BUKOHYIOTh CBOTO MAifHOBOTO 000B’S13Ky MEpes JTHMH, 110
CIMEHHO-TIPaBOBO{ BI/MOBIATBHOCT] Y BUIISA] I030aBIEHHS OaTh-
KIBCHKIIX TPaB € HETOMYCTHMIM.

0608’30k 0aThKiB HAABATH YTPUMAHHS HEMOBHOMITHIM JIi-
M (cT. 180 CK Vkpainn) — e MopasibHe i HailBaKIMBIIIE TPaBOBE
30008’ s13aHH 6aTbKiB. BoHO 00yMOBIEHE THM, IO JITH HE 31aTHI
Ho0yBati 3aco0u 70 ICHYBaHHA, HE MOKYTb, SK IPABHIO, yTPH-
MyBaté cebe cami, TOMy II0 Ha XapuyBAHHS, OJAT, TiKyBAHHA Ta
1HIITI MOTPeOM HEOOXI/HI KOMITH. YCIM UM iX TIOBUHHI 3a0€3MeUHTH
Hacammepes 6atbki. O00B’ 130K OATHKIB YTPUMYBATH CBOTX JTEH
BUHUKAE 3 MOMEHTY X HAPOIKEHHS 1 30€piracThes 10 A0CATHEHHS
HUMU TIOBHOMITTS. HaBiTh (akT ykmajieHHS HETOBHOMITHBOK) 0CO-
0ot 1mTIO0Y 10 TOCATHEHHS HEHo NITIOOHOrO BIKY He M030aBIse
i MpaBa Ha ozlepKaHHA yTpHManHs Bix Oarbkis. | mime mics go-
CATHEHHS TIOBHOMTTS JTH BTPA4aIOTh 1 MPaBO. BUHATKH 3 1ib0r0
TpaBUJIa CTAHOBJIATH BUIAJKH, KOJM JIOXiJ| TUTHHU Habarato me-
peBHIIYE JOXin OAThKIB 1 MOBHICTIO 3a0e3neuye Ti motpedu. B pasi
YXHIICHHS OATHKIB Bill BAKOHAHHS CBOTO 000B’A3KY 10 YTPUMAHHIO
JUTHHA 3 HAX CYIOM MOXYTb OyTH CTATHYTI aliMEHTH. AJMEHTHI
30008 13aHHs OATHKIB Ta [iTEH HaJIeXKaTh 10 alIMEHTHHX 30008 -
3aHb TIEPIIIOi YepTH, OCKITBKY 3a3Ha4eHi 0coOu 30008’ 13aH1 Hajla-
BATH YTPHMAHHA OHE OJHOMY HC3ANICKHO BLY HAFBHOCTI Y HIX
IHIAX OZudiB. Barbki 30008’43aki YTPHMYBATH CBOIO JHTHHY
HC3AIICKHO BiJ TOTO, OXpYKeH BOHK H posmydei. Lleit 0008 s-
30K 30epiraeThes i B TOMY pasi, KoM JMTHHA HAPOAHIach y trodi,
I 3rofioM Oymo BU3HAHO HefiiicHuM. Jlanuit 000B’ 30K He TpH-
MHHAETHCS 1 B Pasi M030aBNeHHs 0AThKiB 0aThKIBCHKIX MPaB (4. 2
ct. 166 CK Yxpainm). [Ipore, stk 3a3nagae H. C. Manein, cTaraeHHs
ANMIMEHTIB HE € BUIOM CIMEHHO-TIPaBOBOI BiMOBITANBHOCTI, a € 3a-
XOJIOM 3aXHUCTY, CIPAMOBAHAM Ha 3aXKCT TpaB quTurA [14, ¢. 315].

[po Toif (axT, MO BUKOHAHHS (UM HEBUKOHAHHA) OAaThKaMu
CBOIX 000B’S3KIB MO MaTepiaTbHOMY 3a0€3MEUeHHI0 CBOIX JIiTeH
TIPUAMAETHCS 10 YBATH CYAaMH TIPH YXBAJIEHHI PilleHsb Mpo mo30aB-
neHHs 0aTbKIBCHKHX TPaB 1 € Ge3mocepe HiM MPEMETOM CYI0BOTO
JOKa3yBaHHS, CBIIUNTh TpakTuKa Bepxosroro Cyny Yrpainm.

Tax, B cpoemy pimenni Big 11 motoro 2009 poky 3a
Ne 6-18352¢B08, koneris cy/uiB cyfoBoi aNaTy Y LUBLIbHKX CIIPa-
Bax Bepxosroro Cyny Ykpaiu BCTaHOBHINA, 1O BiAmoBixay, Oy-

JlydH 3aCyUKEHHM 32 BHPOKOM CyZy JI0 M030aBIeHHS BOI, KOKEH
pa3 y IucTax /o Matepi mposABAB TypOOTy mpo AiTeH, mpH3HaYeHy
fioMy TIeHCIIO TI0 HBAMIAHOCTI B AKOCT] aiMeHTIB OTPHMYBaJIa I10-
3UBaYKa — MATH HOTO JiTeH; IPOCHB TAKOMK, 100 HOT0 MaTip A0MO-
Marana #oro aitaM. BetaHoBUBIIM (pakTHUHI 00CTABUHE Y CTIPaBi,
33 YMOB BiJICYTHOCTI MiJICTABH /IS O30aBNEHHS Bi/MOBI1a4a 0aTh-
KIBChKHX MpaB, mepenbauenux 1. 4, 5 u. 1 ct. 164 CK Ykpainu,
Cy/l IPUHIIOB 10 BUCHOBKY, 10 cama 1o cobi CYIIMMICTh BijITOBI-
Jlaya, 3aXBOPIOBAHHS Ha TYOePKyIb03, niepeOyBanHs HOro B MicCIIsX
030aBJIEHHS BOJI HE € MiACTABOK I M030aBIECHHS BiANOBiZaYa
0aTbKiBCHKHX TIpaB [ 15].

AHAIOriuHO, BUPINIYKOYM CIPaBy Mpo TM030aBjieHHS 0arh-
KIBCHKHX TIPaB, TIiJl 4ac CYJOBOr0 PO3TIALY CIPABH iHIIA KOJIETis
CYIIB CYIOBOI Manaté y IMBiIbHUX crpaBax BepxosHoro Cynmy
YkpaiHu Takok KepyBanach hakToM BUKOHAHHS MaTip 10 000B 3Ky
I0/I0 HaJ[aHHS MaTepialbHOTO 3a0e3medeHns autiHi (yxsaia BCY
Bix 11 motoro 2009 poky 3a Ne 6-2694¢B08). Sk Oymno BcTaHoBIIE-
HO B CYZIOBOMY 3aCijlaHHi, BITOBINa4Ka, TiepeOyBatoun y Mmoo i3
TI03MBaYEM, Yepe3 CKPYTHe MaTepialbHe CTAHOBHIIE Y POJIMHI Ta 33
3rO0K0 0AThKA JUTHHA 3MyIIeHa Oy/a 3aIHIIATH CHHA 3 YOJIOBi-
KOM Ta roixary Ha 3apobitku 0 Mocksn. [lepiomiaHo BOHA MPHIK-
JDKana T0OMY Ta IPHBO3MIIA Y POXHHY TPOIL, OfIAT, MOAPYHKH Ta
TIPOYKTH XapdyBaHHS, @ OTKE MaTepiabHO MiATPEMYyBajia CBOTO
cua. [To3uBad (6aTbKO AUTHHI) 710 CYTY i3 IO30BOM MPO CTATHEHHS
3 BI/IOBIAYKH ATIMEHTIB HA YTPUMAHHS TUTHHU HE 3BEPTABCA. 3
OISy Ha BCTAHOBMEH] 0OCTABHHM CTIPABH CYJ| MPHHIIOB 10 BHC-
HOBKY TIO T€, TII0 TPABOBI Ti/ICTABH TSl O30ABIEHHS BiTOBI1a4-
K11 OaThKIBCHKIX TIPaB BifCyTHi [16].

[1pn yxBanenHi pimeHns npo mo30aBneHHs 0aTbKIBChKIX IPaB
CYIH TaKOXK TIPHIMAIOTh 710 YBAaTH HAABHICTD YK BIACYTHICTH MO30-
BY PO CTATHEHHS ANIMEHTIB, a TAKOXX HAfABHICTb YH BIIACYTHICTH
opry 1o ix omari. Sk BOayaeTbeA 3 pieHHs, YXBANEHOT0 KOMeri-
€10 CY/IIB CYZI0BO] aNiaTH y LUBITbHUX ciipaBax Bepxosroro Cyny
Yxpainu Bix 30 uepsrs 2010 poxy 3a Ne 6-17180c809, 10 mpen’siB-
JIeHHs T1030BY NP0 TM030aBieHHs 0aTbKIBChKUX TPaB 3 BIAMOBifa4a
Oyno CTATHYTO aNiMEHTH HA YTPUMAHHS TUTHHH, a TAKOK JONAT-
KOBO BUTpaTH Ha mocmyrd HaHbku (3rigHo cr. 185 CK Vkpaium).
B xomi posmismy cynoBoi crpaBd CymoM Oylo BCTAHOBJIEHO, IO
3TIIHO 3 JIOBIIKOKO, HAAHOW BIIIIIOM JEPKABHOI BUKOHABYOI
cmyskOH, 3a00proBaHOCTI 110 aliMEHTax y BiAMOBifa4a HEMAE, Bill-
TOBiJ1a4 32iiMaBCs BUXOBAHHAM CHHA 10 po3ipBanHs o0y, Kepy-
FOUHCH IIMMHU 00CTABHHAMH CYJI Y TI030B PO 11030aBIEHHS OAThKIB-
ChKHX TpaB BiaMoBuB [17].

OkpiM 3a3HaYeHAX TIPUKIAJIB, CYIH TaKOK BBAKAIOTH 32 He-
00XiiHE JIOCIIDKYBATH Marepiatu BHKOHABYOTO TMPOBAKEHHS,
BCTAHOBJIIOBATH TPUYMHY BUHUKHEHHSA Oopry (BTpara 3apoQiTky
un Oe3NpIYMHHA HECIIaTa); J0CTi/KYBATH, Y BHHIKAE 3a00pro-
BAHICTb 10 ATIMEHTAM TIEPIOJIYHO; Ui BUKOHYE ILIATHHK AiMCH-
TiB pillIeHHS CYTy MPO CTATHEHHS TPOLIOBHX KOMITIB HA YTPHMAHHS
JWTHHE 100pOBLTHHO 9K B TIOPAAKY TPAMYCOBOTO BHKOHAHHSA. He
JWMBIAYNCH HA Toit (axT, mo Bepxosrnii Cyn Ykpainu B cBOiX e
PIMEHHAX HAToJOMye HA TOMY, IO 0COOM MOXKYTH OyTH T030aB-
TeHH] 0aThKIBCHKMX MPaB TITHKH 3 TiZCTaB, epenbadennx ct. 164
CK VYxpainu [18], HaBeneHi BuIe TPUKIAIHN CBITIATH PO CAMO-
BUTbHE PO3IIMPEHHSA HIM K€ BIHYEPITHOTO MeperiKy MPaBoBHX Tij-
CTaB 1M030aBMNEHHS OAThKIBCHKIX IPaB, BCTAHOBIEHIX 3aKOHOM.

[ xoua momibHe po3mmpene TmymauenHs Bepxosaum Cyzom
Yxpaiun . 2 4. 1 cr. 164 CK Vkpainu Mae MopaibHe BUTPaBIaHHS,
CaMOBITbHE JOTIOBHEHHS BIYEPITHOTO MEPENiKy MPaBOBUX MiACTaB
11030aB/IeHHS 0aTbKIBChKIX IIPaB € HEOMYCTHMUM.

BucroBok. Kepyrounch BHKNAJEHHM, NPONOHYEMO CiMei-
HO-TIPABOBY BiIMOBiAMBHICTh OATHKIB 32 HEBUKOHAHHS 000B’S3Ky
T0 YTPUMAHHIO CBOIX JiTeHl 3aKPIUTH Ha 3aKOHOAABIOMY PiBHI Ta
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BHECTH 3MiHH 10 Aedinimii m. 2 4. 1 cT. 164 CK YipaiHu, BuKIaBIm
3a3HAYEHy HOPMY B HACTYMHii pemakiii: «Maru, 0aTbko MOKYTH
OyTi mo30aBIeHi cyoM 0aTbKIBCHKHX MPaB, SKIIO BOHA, BiH. .. YXH-
JITIOTBCS BiJl BUKOHAHHS CBOIX 000B’SI3KIB 110 BHXOBAHHIO THTHHH,
a TaKOX JIOOPOBUIEHOMY, CBOEYACHOMY, B 00CS31, HE MEHILIOMY, HIK
BU3HAYEHO 3aKOHOM, MaTepialbHOMY 3a0€3MEUEHHIO0 TUTHHI.

[loni6na pemaxiis Hopmu ctarti 164 CK Ypaitu 103BOIHTE
Vikpaini BUKOHYBATH B3ATi Ha ce0e Tepen CBITOBUM CITiBTOBApH-
CTBOM MIKHApOIHI 3000B’S3aHHS, BIAMOBIJATHME 3aralbHUM BH-
MOTaM JIif040T0 HAI[IOHANBHOTO CIMEHHOTO 3aKOHOJABCTBA, Y3r0-
JMTH CYIOBY TIPAKTHKY,  TOJIOBHE — CTAHE TAPAHTIEIO 3aXKCTY TpaB
K 0aTHKIB, TaK 1 JiTEH.
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Tpy6a B. U. [Ipo6emMHbIe BONIPOCHI NIPABOBHIX 0CHOBA-
HMIi JIUIIEHUS] POANTEIHCKUX NPaB

AnHoTtanus. Ctarbs NOCBAIICHA UCCIIE0BAHUIO PAKTUKH
npuMeHeHnst HopMbl . 164 CK YkpauHbl, KoTopast yCTaHaBIIH-
BaeT MPABOBbIC OCHOBAHMUS IS JIMILICHUS POAUTEIILCKUX TIPAB.

KiroueBble cjioBa: JHIIEHNE POJUTEIBCKHUX IIPAB, Mare-
pHanbHOE coziepKaHue pedeHKa, cyaeOHas paKkTHKa, 3aKOHO-
JIaTeNIbCTBO YKPaUHBI.

Truba V. Problematic issues of legal basis of termination
of parental rights

Summary. The article investigates the practice of the rules
of art. 164 of the Family Code of Ukraine, which establishes
the legal grounds of termination of parental rights.

Key words: termination of parental rights, maintenance of
the child, court practice, legislation of Ukraine.




