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VIKTORCHUK M. V. LOCAL TAXES AND FEES IN UKRAINE: THE OBJECT

OR SUBJECT OF TAX LEGAL RELATIONS?

Figuring place of local taxes in the tax legal structure is essential for science tax law and further im-
provement of tax legislation. The article deals with role of local taxes and fees in the structure of tax re-
lations.

The purpose of the article is to study the theoretical approaches to determine the structure of tax rela-
tions, place of local taxes and fees in this structure, with further substantiation of the optimal value of
the object and the subject of tax relations.

The methodological basis of the article is a set of general and specific methods. Comparative legal
method allowed us to explore the place of local taxes and fees in the structure of tax relations.

The article describes the scientific approaches to the definition of relations in general, and in particular
tax. The author studies current theoretical issues of approaches to understanding objects and subject of
tax legal relations at the stage of creating tax law. The article analyzed scholars positions on the inter-
pretation of the category «object of relationhips» and formed the definition of the relevant concepts
concerning the relationship of the field of taxation. Ascertained by the peculiarities of local taxes and
fees as object and subject of tax legal relations.

The author concludes that the ownership of local taxes and fees to the subject and object of tax rela-
tions.

Keywords: local taxes and fees, tax legal relations, tax legal structure, object of tax legal rela-
tions, subject of tax legal relations.
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J1. 10. BYCATHM,

acnipanm kagheopu YyusiibHO20 npasa ma npoyecy
Gakyrememy npasa ma Macosux KOMyHiKayiu

Xapxiecbko2o HayioHaNbHO20 YHIGepCcUmMemy 6HympIiuHix cnpas

EJEMEHTHU JOT'OBIPHUX BIJJTHOCHUH PO3JPIBHOI KYHIBJII-ITPOJIAKY

PosrisiHyTO €eMeHTH TOTOBIPHUX BiTHOCHH PO3piOHOT KyMiBmi-poAaxy. BkazaHo, mo cy0’ekTaMu
TaKWX BITHOCHH Ha OOIIi POJIABIIiB TOBapiB MOXKYTb OyTH K (i3HIHI 0COOM — MiIPHEMIT], TaK 1 FOpH-
JIMYHI 0COOH, SIKi MarOTh TIpaBo 3aiiMaTucs Oi3HecoM y cepi po3apiOHOi Toprisii. O6’€KTOM IHX BiJI-
0 3a3BUYAi TPU3HAYAIOTHCSA UIT OCOOMCTOTO, JOMAITHHOTO ab0 IHIOTO BHWKOPUCTAHHS, HE
TIOB’SI32HOTO 3 TiIMPUEMHHIILKOO TisUTBHICTIO. 3MICTOM 3a3HaYeHUX BIJHOCHH € Cy0’€KTHBHI MpaBa i
000B’sI3KM SIK Mipa MOXJIMBOT 200 HE0OXiTHOT IIOBEIIHKH IX CTOPIH y TAKOT'O POy MPaBOBITHOCHHAX.

Knrouoegi cnosa: yusinbhi npasogionocunu, 00208ipHi GiOHOCUHU, eleMeHmU 00208IPHUX 8IOHOCUH,

00208ip po30pioHOI KYnieni-npooasicy, 30008 ’a3anns, cyd 'ekmu, 00 €kmu, 3micm.

[IpaBoBe perymoBaHHSI AOTOBOPY PO3ApiOHOT
KyMiBIIi-IPOAaXy TOBapiB mnepexbadeHo y § 2
1. 54 migpo3n. 1 posa. Il xu. V 1uBineHOTO KO-
nekcy Ykpainu [1]. PosmimenHs noroeopy pos-
JIpiOHOT KYIIBIII-POJIAXKy B CHUCTEMI JOTOBIPHUX
3000B’513aHb € IIJIKOM 3aKOHOMIPHHM, OCKLIBbKU
IiJ 9ac yKJiaJaHHs IOTOBOPY PO3APiOHOT KymiBIi-
MIPOJAKY TOBAPIB 1 BCIX HOTO OKPEMHUX PI3HOBHIIB
BUHHUKA€E BiJIMOBiIHE HOMY AOTOBipHE 3000B’s3aH-
HA. Y 3arajpbHOMY BHUTJISIL TIPO IIe 3000B’SI3aHHS
srajayernses B ¢T. 698 1K Vkpainu, BimoBigHO 10
3MICTY SIKOI MpoAaBellb, KOTPUH 3IiCHIOE Mmia-
MIPUEMHUIIBKY MISUTIBHICTh 13 TPOJaXy TOBapy,
3000B’S13y€TbCsl MepeaT MOKYIMLEBI TOBap, IO
3BHYAIHO IPHU3HAYAETHCA I OCOOMCTOTO, J0-
MAaITHKOrO a0 IHITOTO BUKOPHCTAHHS, HE TTOB’S-
3aHOTO 3 MIAMPUEMHHIILKOIO TisUTBHICTIO, & TIOKY-
TIeIh 3000B’A3YETHCS MPUMHATH TOBAP 1 OTUIATUTH
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foro. [Hmi BizoMi pi3HOBHAM AOTOBOPY PO3Apio-
HOI KYIIBITI-MIPOJIa’Ky MAOTh CXOXKUH FOPUIMIHUAN
3MICT.

Jocmimpkyroun 30008’ SI3aHHS 3 JIOTOBOPY PO3-
TpiOHOT KYTIIiBII-IIPOaKy TOBAPIiB, MMOTPIOHO MaTH
Ha yBa3i, mo i3 npudHATTIM y 2003 pomi LIK
VYkpaiHu cranucs TMeBHI 3MiHH Y HOPMaTHBHOMY
BPETYIIIOBaHHI 3araJlbHOTO TOHATTS 3000B’I3aHHS
(ct. 509 LIK). Ha BigMiHy BiJ MONEPEIHHOIO BH-
3HAYEHHSI TIOHATTS 3000B’S3aHHS K «O000B’SI3KY»
(ct. 151 LK YPCP [2]), y HOBOMY LIK VKpainu
Hioro Oyno BU3HAYECHO OB IMPOKO, SIK «IIPaBo-
BimHomeHH (cT. 509 1IK). BHacmigok 1me0ro Bci
MOTIEPE/IHI TEOPETUYHI JIOCIIKEHHS JOTOBIPHUX
BIIHOCHH PO3IPiOHOT KYIBII-IPOAaXy TOBapiB
OTpeOyIOTh KOPETYBaHHS HAa OCHOBI OCTaHHIX
3MiH IHMBUILHOTO 3aKOHOAABCTBA. 3 OIIISALY Ha
e, IUIKOM 3pO3YMUIAM VSBISETHCS HAYKOBHIMA
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iHTEpeC 10 JOCHI/PKEHHS €JIEMCHTIB JTOTOBIpPHHUX
BITHOCHH PO3PiOHOT KYIiBII-IIPOaaKy. AIKe 10
BOTO Yacy iX HiXTO y TaKOMY acleKTi He JOCIi-
okyBaB. Came B IbOMY TOJISTAE TEOPETUIHA HO-
BH3HA Ta aKTYaJIbHICT i€ HAyKOBOT CTATTI.

Boanowac BapTo 3rajarty, 10 y CBOiX HAayKoO-
BHX TIpaIlsiX Taki BiloMi BUeHI, sk B. B. BitpsHce-
kuii, A. I'. Bracopa, K. A. I'pase, B. I1. I'pibaHoB,
A. A. Ipimmn, 3. A. 3inuyk, I'. M. CtenaneHko,
M. 1. llleBuenko, B. A. f3€B Ta iHImi BXke 3po0H-
JI¥ TIEBHUI BHECOK Y TOCTIIKEHHSI OKPEMHX TIPO-
0JieM IOTOBOPY KYyHIiBII-TIPOAAXKY 1 TOTOBOPY
po3npiOHOI KymiBmi-nponaxy 30kpeMa. OpHak
BOauyaeThCs, 10 CHCTEMHOMY 3arajbHOMY aHajli-
3y JOTOBIPHHMX BITHOCHH pO3IPiOHOI KyMiBIi-
MPOAAXKY, IO PO3MIISLIAIUCS O i3 TO3HIIIT [IUBLITE-
HOTO TIPABOBITHOIIEHHS B KOHTEKCTi cT. 509 11K
VYkpainy, y ix podoTax npuauisiacs HeTOCTaTHS
yBara. OT)Xe, MeTOI0 Li€i HAYKOBOI CTATTI € 3Aii-
CHEHHS IOPUANIHOTO aHaIi3y JOTOBIPHUX BiTHO-
CHUH PO3ApiOHOI KyHiBII-IPOAaKy Ha NpEeaMET
BUSBIICHHSI Ta PO3KPHUTTS 3MICTY IX CTPYKTYPHHX
€JIEMEHTIB.

TpaauuiiHo B Teopil NMBIIBHOTO MpaBa MpH-
HWHATO BBaXKaTH, IO IMBUIGHI MPABOBITHOCHHU —
e BperyJibOBaHi HOPMaMH LHBIJIBHOTO 3aKOHO-
JaBcTBa (DAKTHUHI CYCIHiJIbHI BIIHOCHHH, SIKI Ta-
KHM YMHOM HaOyJId IPaBOBOTO Xapakrepy |[3,
c. 98-99]. IlincraBaMyd BHHHUKHEHHS IHBUILHUX
MIPABOBITHOCHH MOXYTh OyTH pi3HI FOPHIAYHI
¢daxtu [4, c. 8—11], 30Kkpema OAHOCTOPOHHI a00
JIBOCTOPOHHI ITUBUTGHI MPABOYMHHU, Y TOMY YHCHI 1
IIUBUTLHO-TIPABOBI AOTOBOpH. CTPYKTYpHUMH €lie-
MEHTaMH IMBUIBHUX TPABOBITHOCHH TMEPEBAXKHOIO
OUTBITICTIO HAYKOBITIB BBAKAIOTHCS CyO’ €KTH,
00’exT 1 3MicT. HasBHICTh IMX €IEMEHTIB CIIOCTE-
piraerscsi B OyIb-SIKMX NUBUTGHUX TPAaBOBIIHOCH-
Hax. be3 HUX BOHHM HE iICHYIOTb.

OckinbKH 3arajibHa ysiBa Mpo MOHSATTS Ta CTPY-
KTypy IHMBUILHOTO IIPABOBIIHOIICHHS HECE Ha
€001 BIIOMTKM OKPEMHUX IMBIIBHUX IMPaBOBiIHO-
CHH, Ha HaIll TIOTJISII, € JOCTATHI MiJICTAaBU CTBEP-
JUKYBaTH, IO €JIEMEHTaMU JOTOBIPHHUX BiJHOCHH
[5, c. 25-28] po3apiOHOT KyHiBIi-IIPOJAXKy TaKOXK
€ cy0’ekTH, 00’ €KT 1 3MicT. ToMy po3risiay BKasza-
HHX NIPaBOBUX KATETOPii 1 MPUCBSIYEHO LIO CTATTIO.

VYTiM, CrIOYaTKy JAEKiTbKa CIIiB BapTO CKa3aTH
PO TIOHATTSI JOTOBIPHUX BITHOCHH PO3APIOHOT
KymiBmi-npoaaxy. KOpuaumanauii ananiz § 2 . 54
migposa. 1 posn. Il k1. V («Po3mpibHa KymiBis-
npogax») LUK VYkpainu cBiguuth, M0 TepMiHOM
«IOTOBIpHI ~ BIJHOCHHM  PO3APIOHOT  KymiBIi-
MPOJIAXKY» MOYKE OXOILTIOBATHCS IiJIa HU3KA JIOTO-
BOPIB PO3APIOHOI KYMiBIi-IPOAAXKY 3aJ€XKHO Bif
TOTO, SIKHMH € iX IOTOBipHI yMOBHA. (DaKTHYHO
HIeTbes TIpo OKpeMi Pi3HOBUAM AOTOBOPY PO3IIpi-

OHO1 KyHiBIi-POJaXKy: 3 YMOBOIO PO MPHUHHATTS
TTOKYTIIIEM TOBApPY Y BCTAHOBIIEHHUH CTPOK (cT. 701
HK Vkpainn), 3 yMOBOIO IPO MPOAaXK TOBapy 3a
3paskamu (ct. 702 LK Ykpainu), 3 yMOBOIO Ipo
MPOJIakK TOBApiB 13 BUKOPHCTAHHSIM aBTOMATIB
(ct. 703 LK Ykpainu), 3 yMOBOIO IPO JOCTABKY
ToBapy nokymresi (ct. 704 IIK Vkpainn), 3 ymo-
BOIO HaiiMy mpomaxy (ct.705 LK VYkpainm).
OxpemMo TakoX BapTO BKa3aTH Ha Pi3HOBWAU JO-
TOBOPY PO3IPiOHOT KYHIiBII-TIPOAAXKY, SIKI HE 3ra-
nani B LIK VYkpainu, ane BUKOPHCTOBYIOTHCS B
CyJacHOMY IUBUTLHOMY 000poTi. Ile moroBip mu-
CTaHLIHHOT PO3IPiOHOI KYHiBIi-IIPOJAXKy TOBapiB
gepe3 Internet, a TakoXk IOrOBIp «I0aPyHKOBOTO
ceptrdikara TOIIO.

O0’eanytounM (aKTOpoM YCiX IHX TOTOBOPIB
€ Te, 0 BCi BOHU (DaKTHIHO TPEICTABISIOTH CO-
0OI0 OIIMH PI3HOBWJ] MAaWHOBUX CYCIIJIBHUX BiJI-
HOCHH, fKi BHACTIJIOK IX MPaBOBOTO BpEryIOBaH-
Hi HaOyBalOTh IMBUILHO-TIPABOBOTO XapakTepy.
30Kkpema, y CBOEMY 3arajisHOMY BHTJISIZII BCi 1OTO-
BipHI BIIHOCHHH pO3APIOHOI KYIBII MPOIAXKY
TOBapiB MPEACTABIIIOTh COOOI0 TIEBHUI PI3HOBHUI
3000B’s13aJIbHUX MPABOBIAHOCHH, II0 BUHHKAIOTh
MDK TIPOJABIIMH (pO3APIOHIMH TOPTOBISIMHE) 1
MOKYMISAMHU (KiHIEBUMHU CIIOKMBAaYaMH) TOBapiB 3
MIPUBOMY TIEPEHECEHHS MpaBa BIIACHOCTI HA TOBA-
pH, SKi 3a3BUYai MPU3HAYAOTHCS JIT 0COOMCTOTO
HEKOMepILiHHOro BUKOpUcTaHHA. Lle ocHOBHa ix
crerudika, ska 00’emHye X ycix B OAHY TPYyIy.
BonHouac e BU3HaYE€HHSI MOXE MPETeHAYyBaTH Ha
pOJIb TIOHATTS JOTOBIPHUX BIAHOCHH PO3IpiOHOT
KymiBii-pogaxxy. Came HUM OymeMo omnepyBaTH
y MOAAJBIIOMY, OCKUTBKH IHIIIOTO B HAYIII IUBLIb-
HOTO TIpaBa JI0 I[bOT'0 Yacy He MPOMOHYETHCS.

Orxe, K i OyIOb-SIKOMY iHIIOMY pPi3HOBHIY
[UBITFHUX TPaBOBITHOCHH, TOTOBIPHAM BiJHOCH-
HaM po3ApiOHOI KyHiBII-IIPOaKy BIIACTHRBI ITEBHI
000B’SI3KOB1 e1leMeHTH, 03 SIKUX BOHU Y MPaKTH-
YHOMY KHTTi HE MOKYTb iCHyBaTH. MmeThes mpo
Cy0’€KTiB, 00 €KT 1 3MICT AOTOBIpHOTO 3000B’s-
3aHHA, 10 BUHUKAE MiJ 4Yac yKJIaJaHHSI Oynb-
SIKOTO PI3HOBHIY JOTOBOPY PO3IPiOHOI KymiBIi
nponaxy. Po3risHemo ix OiIbII JOKIIaJHO.

Cy0’exTHUIT CKJIaJ] JOTOBIPHOTO 3000B’ I3aHHS,
10 BHHHUKAE I Yac YKJIAJaHHS BCiX Pi3HOBHUIIB
JOTOBOPY PO3IpiOHOI KyMiBIi-MPOAAXKY, MACIIO
BIZIPI3HAETHCA BiJ Cy0’€KTHOTO CKIIAAy KJIACHIHO-
r0 JOroBOpY KYMiBNi-MPOAaxy. TpaauiiHO MO-
KYIIIIEM TOBapiB y JOTOBOPi PO3IpiOHOT KyTIiBIi-
poaaxy Moxke Oytu nuiie ¢izudna ocoda. Hixto
1 HIKOJIX HE OCIOPIOBAaB MOXIIMBICTB ii y4acTi B
npoMy jgorosopi. dizmuHi ocobm, mMarounm HEoO-
XiIHU piBEHb LMBUIBHOI IPaBO-II€3IaTHOCTI,
3aBXKIM MOTJIM OpaTH y4acTh y AOTOBOPI po3apio-
HOI KymiBJi-TIpoaaxy. | 11e 3aKOHOMIpHO, OCKLTEKH
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e JOrOBip 3aBKIM PO3PaxXOBaHUI HacamIiepe]
Ha 3aJI0BOJICHHS iX OCOOMCTHX MaiHOBHX TOTPeO
y TOBapax, SK pedax CICI[abHO MpPU3HAYCHUX
JUISI OCOOMCTOTO BXKUTKY, KOPHCTYBaHHS abo CITo-
JKUBaHHS.

BoaHouac MOXIHBICTH y4acTi IOPUIMYHHX
oci® y moroBopi po3apiOHOI KYIiBIIi-IPOIAXy Ha
CTOPOHI TOKYIMIIS TOBapy 3aJMINAEThCS TpeaMe-
TOM HayKOBUX JIUCKYCill — YSBISETBCA, Yepe3 Te,
0 Yy YMHHOMY 3aKOHOJABCTBI YKpaiHM Hemae
YiTKOI BiJINOBIiJIi HA MMUTAHHS, Y4 MOXYTh FOPUJIU-
gHi ocobm OyTH crokmBadyaMu ToBapiB. Hemae
TaM TaKOX 1 MpsiMoi 3a00pPOHM LIOAO iX ydacTi Ha
0omi MOKyMIsg B JOrOBOpi po3ApiOHOI KymiBmi-
npoaaxy. SIKIIo NpoaHai3yBaTH HasiBHY HOPUIAY-
HYy JIiTEpaTypy 3 IbOr0 MUTAHHS, TO OCTAHHIM Ya-
COM TIEPEBAYKHO BUCIIOBITIOIOTHCS TYMKH, [0 FOpH-
JIMYHa 0co0a, Tak camo sK (izmdHa ocoda, MOXKe
OyTH CTIOXKHMBayeM TOBApiB, SIKI MPUAOABAIOTHCS Y
po3api6 [6]. Caim morogWTHCs 3 IE0 TYMKOIO,
OCKIUIBKH IOpUIMYHI 0COOHM TaK camo, SIK 1 (Qi3uyHi
0co0H, 00’ €EKTHBHO «BiTIyBaIOTH» MOTPEOY B ITO/Ii-
OHMX TOBapax, sIKi BUKOPHCTOBYIOTHCS HHUMH IS
3OIMCHEHHS] CBOEI HEBUPOOHMYOI [MisIbHOCTI. €
Oararo TOBapiB, SKi BUKOPHUCTOBYIOTHCS IOPUIMY-
HUMU Oco0aMM JUIsi 33JJOBOJICHHS CBOIX BJIACHUX
moTpe0d, a He 3 METOIO X IMOAAIBINOI peaTizallii Iu
BUKOPHUCTAHHS I BUpoOHMITBA. OTXKE, CITiJ BHU-
3HATH ¥ 3aKPINKUTH B 3aKOHO/IABCTBI, 10 FOPUIANYHI
0co0M MOXKYTh OYTH MOKYIIISIMA B JIOTOBOPI pO3-
JpiOHOT KyMiBIi-IPOAAKY.

HactymanM eneMeHTOM JOTOBIpHOTO 3000B’sI-
3aHHSA Y AOTOBOPI PO3APIOHOT KYHIBITI-TIPOAAKY €
Hioro 00’ekT. Sk BiomMo, 0€300’ EKTHHX TPABOBI/I-
HOCWH He OyBae, TOMY IOTOBIpHI 3000B’sI3aJIbHI
BiJTHOCHHH, [0 BUHHUKAIOTH i3 JOrOBOPY pO3/apio-
HOI KYIIIBJIi-TIPOJIaXy, TEK MAIOTh CBiif 00’ €KT, 13
NPUBOJTY SIKOTO BOHM BUHHUKAIOTh. Y 3B’SI3KY 3 TUM
BapTO 3arajarty, 10 B IOPUANYHIN JIiTepaTypi mu-
TaHHSA 00’€KTa IUBIIHHUX MPABOBIIHOCHH € TIpe-
JMETOM HayKoBOl IucKycii. Bci HaykoBi Touku
30py 3 IIbOTO TPHBOAY YMOBHO MOKHA 3BECTH IO
IBOX. Y TIEpIIIOMY BHWITAIKy OO0’ €KT IHMBUILHUX
MIPaBOBITHOCHH BU3HAYAETKLCS SK IIEBHE HEMaHO-
Be a00 MaifHOBe 6J1aro, 3 MPUBOMY SKOTO BHHHUKA-
I0Th YC1 LWBUIBHI mpaBoBinHOCHHH [7, ¢. 277]; y
npyromy — Te (61aro), Ha mo ado Ha SKe CIIPSIMO-
BaHE IMBUIbHE TPaBOBiTHOIICHHS [8, c. 22, 23].
3ayBa)kuMO, IO OOHMIBI TOYKH 30py € JOCHUTH
OJIM3BKUMH 3a CBOIM 3MicToM. ToMy BapTo BH3HA-
TH, 110 OOMIBI BOHM MAlOTh MPABO HA iCHYBaHHSI.
IIpu bOMYy B OCTaHHHOMY BHIIAJIKy 3aCIyrOBYE
Ha yBary Toi (pakT, mo 00’ €KT MUBUILHUX MPABO-
BITHOCHH BHM3HAYA€ThCS, BUXOJSIYU 3 TOrO, IO
NPU3HAYCHHSIM IPaBa € PEryJIIOBaHHS TOBEIIHKH
YYaCHUKIB CYCIUTBHUX ITUBIIBHUX BimHOCHH. OT-

ke, 00’€KT MpaBa — I1e Te, HaJl YUM Mae€ BIIaAy HO-
cili mpasa.

OctaHHs TOYKa 30py YSBISETbCS HaM OUIBII
MIPUBAOIMBOIO B KOHTEKCTI IOIIYKY IPaBHILHOL
BIJIMTOB1/Ti HA IMTAHHS: 110 € 00 €KTOM JOTOBIPHUX
BiZTHOCHH po3apiOHOi KymiBdi-npogaxy? 1106 me
MIPOJIEMOHCTPYBATH 1 BIIKUHYTH BCSKI CYMHIBH,
JIOCTaTHBO 3Ta/IaTH, K Y KIACUYHOMY PUMCHEKOMY
npasi OyJI0 NPUIHATO BU3HAYATH, IO € 00’ EKTOM
mpagsa. SIkmo 00’eKTOM mpasa € pid, TO I PEUOBi
MPABOBIAHOCHHH, a SKIIO 00’€KTOM MpaBa € Ail
(moBeninka) OOPIKHMKA, TO 1€ 3000B’s3aJbHI TTpa-
BOBiiHOCHHM [9, c.66—67]. 3a Takoro miaxomy
OYEBHJTHO, 110 OY/Ib-SKi JOTOBIpHI 3000B’s3aJIbHI
BITHOCHHM 3aBXXIU CBOIM OO0 €KTOM MaloTh il
(moBeninky) Oop>kHMKA. BHACIIOK 1IHOTO BUILIH-
Bae€, MO 00’€KTOM 3000B’S3aJIbHUX IPABOBIIHO-
CHH y AOTOBOpi po3apiOHOT KyHiBIi-IPOaxy CIij
BU3HABATH Jii (TIOBEIIHKY) OOpKHUKA.

3a CBO€IO IOPUAMYHOIO XaPAKTEPUCTUKOIO JI0-
TOBipHE 3000B’s3aHHA 3 JOTOBOPY PO3APIOHOI Ky-
MIBJI-IPOIAXKY HOCHUTH IABOCTOPOHHIM XapakTtep.
Koxna crTopoHa Takoro 3000B’S3aHHS Mae€ SIK
npasa, Tak 1 000B’SI3KK, & TOMY 3a CBOEIO CTPYK-
TYpOI0O BOHO € IIBOCTOPOHHBO 3000B’S3YIOUNM.
[Mponasenp y Takomy 3000B’s13aHHI Ma€ BUKOHATH
OCHOBHHI 000B’s130K 13 TIepe/adi Ipasa BIACHOCTI
Ha TOBap, KU € MPEJMETOM IILOr0 JJOroBopy. A
MOKYTIelb, Y CBOIO Yepry, Ma€ BUKOHATU CBill 3y-
CTPIYHMA OCHOBHHM OOOB’S30K 31 CIUIATH ITOKYTI-
HO1 I[iHKA TOBapy.

BxkazannM oCHOBHMM O0OB’sI3KaM CTOPIH ITHOTO
JIBOCTOPOHHBOT'O 3000B’S13aHHS KOPECIOHIYIOTh
BiAMOBiaHI mpaBa. KopecnoHmyBaHHsS 00OB’SI3KiB
TIpaBaM CBIUUTH TIPO T€, IO TPpaBa MOXYTh OyTH
3aJI0BOJICHI JIMIIIE BHACHIJOK HAJI)KHOTO BUKO-
HaHHS OOpYKHUKAMHU CBOiX 00OB’SI3KiB. YUHMHEHHS
Il 13 BUKOHAHHA OOOB’A3KIB 1 € Ti€I0 TMOBEMIH-
KOIO, SIKa CTAaHOBUTH 00’€KT LLOr'0 3000B’SI3aHHS.
Omxe, 00’ekTOM 3000B’sI3aHHS PO3APIOHOT KYITiB-
Ji-NpoJaXKy BUCTYMAIOTh il (MOBeAiHKa) WHOTro
CTOpIiH i3 MpHUBOIYy mepeaadi MaiiHa (peueii) — To-
BapiB, IO 3a3BHYail MPU3HAYAIOTHCS TSI OCOOMC-
TOTO, IOMAIIHHOTO 200 1HIIOr0 BUKOPUCTaHHS, HE
TTOB’SI3aHOTO 3 T IPUEMHHUIIBKOIO MISITBHICTIO, B
0OMiH Ha X TPOLIOBHIA €KBiBaJICHT.

OcTtaHHIM eleMEeHTOM 3000B’s3aHHS PO3.Pio-
HOT KyHIBII-IIPOAXY, IO TICHO OB’ I3aHHUK 3 I10-
MepeHiM, € Horo 3MicT. Ilix 3MicToM y IUBiIB-
HOMY TIPaBOBITHOIICHHI 3a3BHYail pO3yMIFOTHCSI Ti
cy0’eKTUBHI IpaBa (BUMOTH) Ta 000B’s13kH (60pr),
SIKUMU HaJIUISIIOTBCS B HBOMY KPEAUTOpP i OOpxK-
HUK TI0 BITHOIIEHHIO OAWH A0 oxHoro [10, c. 63].
Sk Bimomo, cy0’e€KTHBHE NPaBO IMPEACTABIISE CO-
0010 Mipy MOXJIMBOI TTOBEIIHKH YIOBHOBaXKCHOT
ocobu (kpemuTopa). XapakTepHOIO OCOOJMBICTIO

184



ISSN 1727-1584. IIPABO I BE3IIEKA. 2014. Ne 4 (55)

Cy0’€KTUBHOTO LIMBUIFHOTO ITpaBa € T€, M0 BOHO
HA/Ia€ MOXJIMBICTD HOTO BOJIOJIUTBIIFO TIEBHUM YH-
HOM JisiTh. 30KpeMa, B JOTOBIpHOMY 3000B’ sI3aHHI
pO3ApiOHOI KYIIBII-TIPOAAXy IPOIABIO TOBAPY
HAJICKUTH Cy0’€KTHBHE TPAaBO BUMOTH BiJl IOKYTI-
15 TOBapy LIOAO CIUIATH HOTo MOKYMHOI iHu. Tak
caMO TIOKYIIIIO TOBApy HAJIEKHUTh CyO’€KTHBHE
NpaBO BUMOTH BiJl MPOAABI TOBapy ILOJO 3Iiic-
HEHHA 1oro nepezaadi y BiacHicTb. To0To 31e0inb-
ITIOTO IIe TIPaBO Ha aKTHBHI il kpenuTopa. BomHo-
Yac HIlll0 HE 3aBaykKa€e MPOJIABLIO TOBAPY 3BUILHUTH
TIOKYIIISI BiJl BUKOHAHHA HOro 3000B’s3aHHSA 32
JOTOBOPOM PO3/PIOHOI KYIIBII-NIPOJaKy HMUIIXOM
npouieHHst Oopry, SIKIIO IIe He MOpYLIye IIpaB
TpeTix oci0 moao MaiiHa kpenutopa (cr. 605 LK
VYkpainu). Y TakoMy pasi Lie BKe MPaBo HA IMACHB-
Hi mii kpeauropa.

3a 3araqbHAM MPaBWIOM MOJIOHA MOBEdiHKA
Kpeauropa B 3000B’s13aHH] PO3IIISIAECTHCA SIK Bif-
MOBa BiJ] CBOTO MaitHOBoOTrO mpasa (1. 3 cr. 12 11K
VYkpaian). OckiTbkH 0co0a MOXe 3HiMCHIOBATH
CBOI ITMBUTBHI TIpaBa BUTLHO Ha BIIACHUN PO3CYII, TO
HE3MIMCHEHHS HEIO CBOIX ITUBUILHIX TIpaB HE € ITiI-
CTaBOIO ISl iX MPUIIMHEHHS, KPiM BUIIA/IKIB, yCTa-
HOBJIeHHUX 3ak0HOM (I1. 3 cT. 12 LIK Vkpainu). OTxe,
3I1MCHEHHS BIIMOBH HOCISI Cy0’ €KTMBHOTO IpaBa B
JIOTOBIPHOMY 3000B’s13aHHI  pO3IPiOHOI  KYTIiBIIi-
MPOJaKy HE € HACIIIAKOM HOTO MPUTIMHEHHSI.

VY 1ol ke yac, y Oyap-IKOMy 3000B’s3aHHI, a
0COOJINBO Y NIBOCTOPOHHLOMY, SIKHM € 3000B’S-
3aHHA pO3ApiOHOT KyHiBIi-Iponaxy, KpiM cy0’ek-
THBHHX TIpaB, HOTO CTOPOHAM HaJeKaTh i Cy0’ €K-
THBHI 000B’si3ku. Cy0’€KTUBHUH 00O0B’SI30K
NpeCTaBIsE cO00K0 Mipy HEOOXigHOT MOBEAIHKH
Oop>kHMKa B 3000B’s3aHHI. Ha BiamiHy Bim cy-
0’€KTUBHOTO TpaBa Cy0’ €KTUBHUN 0OOB’S30K TO-
JITa€ B TOMY, 110 OOpKHHWK HE Ma€ MOMIIMBOCTI
BUPINIYBaTH, BUKOHYBaTH Woro un Hi. O00B’ 30K
TOMY I Ha3UBa€THCS 0OOB’SI3KOM, 10 BiH HOBUHEH
OyTH BUKOHAHHMM HE3aJIS)KHO Bij OaxkaHHS OOpXK-
HHUKa. 30KpeMa, MpoJaBelb TOBapy B JIOTOBOPI
PpO3apiOHOT KyMiBNi-MPOAAXY HE MOXKE BiIMOBH-
THCS BiJI BAKOHAHHS OTO OCHOBHOTO 000B’SI3KY 3
nepenadi ToBapy y BIACHICTh MOKYILIO. Y CBOIO
Yyepry, MOKYIIeIlb TOBapy B JOTOBOPI PO3IpiOHOL
KYMiBII-MPOAAXyY TAaKOXK HE MOXKE BiJIMOBUTHUCS
BiJl BUKOHAaHHS CBOTO OCHOBHOTO OOOB’SI3KY 3
OTUTATH KYITiBEIHHOI BAPTOCTI TOBAPY, SKIIIO TOBAP
BiINIOBiZJa€ YMOBaM YKJIaZ€HOTO JOrOBOpY. SKIo
Taka BiIMOBa MaTUME Miciie 3 000X CTOpIiH JIOTO-
BOPY, TO BOHA 3 IOPUAMYHOI TOUKH 30PY 3aBKIH
PO3IIISAAETHCS K MOPYLIEHHS Horo yMoB (cT. 610
1K Vkpaian) i TATHE HACTIIKK (JOTOBIpHY BiJAITO-
BiJJAJIbHICTR), TepeadadeHi yMOBaMHU JIOTOBOPY
a00 YMHHOTO LUBLIBHOTO 3aKOHOAaBCTBa (CT. 611
K Ykpainm).

[Ipn pOMY MOXIHBICTH BiIMOBH TOKYIILS TO-
Bapy B JIOTOBOPI PO3APIOHOI KYMIBII-IPOAaXy B
MeXax CTpOKiB, mependauenux ct. 707, 708 LIK
Ykpaiau, a Takok TOAIOHOI0 CHEHiaTEHOI0 HOp-
MO0 y 3aKOHI YKpainu «IIpo 3aXuCT mpaB CIIOKH-
BauiB» (CT. 7-9), He CIIiA PO3MIIOATH K MOMKIIUBY
MiJCTaBy TPaBOMIPHOI BiIMOBH BiJl BHKOHAHHS
3rajlaHoro BHIIIE Cy0 €EKTUBHOTO O0OB’SI3KY, OCKLITh-
KU y TAKOMY pasi HOeThCsl PO CTPOKOBE MPaBO Ha
BIZIMOBY BiJl oroBopy B Iiiiomy. [lomibHa BimqMoBa
BiJl IOTOBOPY MOKJIMBA, aJleé BOHA HE CIIPOCTOBYE
coboro BUMoOTY 3aranbHOi HopMu LK Ykpainu mpo
Te, 110 OJHOCTOPOHHS BiIMOBa BiJi 3000B’S3aHHS
HE JIOITYCKA€ETHCH, AKIIO iHIIE HE BCTAHOBIECHO JI0-
roBopoM abo 3akoHoM (cT. 525 11K Ykpainu). Oge-
BunHO, o LK Ykpainu B boMy BUIIaAKy Ma€ Ha
yBa3i HEMOKJIUBICTh OJTHOCTOPOHHBOI BIZIMOBH Bif
«00O0B’SI3Ky», HA3UBAKOUH HOTO «3000B’I3aHHAM.

Bapro 3a3HaunTH, 10 B IOPHUIMYHOMY 3MiCTi
3000B’s3aJIbHOTO  TPABOBIAHOIICHHS  JTOTOBOPY
PO3apiOHOT KymiBIi-NPOAaXy HaWOUIBII SICKPABO
BHPAXKAETHCS IOPUINYHA CYTh IIUBLIFHOTO MPaBO-
BITHOIIIEHHS SIK 3aCO0y PETyJIOBaHHS IOBEIIHKH
y4YacHHKIB IMBUIbHUX BigHOCcHH (cT. 2 LIK). Bona
TIOJIATAE B TOMY, IIIO 3aBISKH 3MICTy ITMBUILHOTO
3000B’s13aHHS] TAKAM YMHOM BKAa3y€ThCSl HA HasB-
HICTh IOPUIAWIHOTO 3B 3Ky MK Y9aCHHUKAMH ITH-
BUTLHUX TIPABOBIHOCHH, YHUM 3a0€3MeTyeThCs
KOOpIMHALIA 1X CYCHUJIbHO 3HAYYIIOl, FOPUINIHOT
OBE I HKH.

Ha miycraBi BkazaHOTO MOXKHA AiHTH BHCHOBKY,
0 JIOTOBIPHI BIMHOCHH PO3APIOHOI  KYITiBIIi-
MIPONIAKY MAIOTh TaKi camMi €JIEMEHTH, SIKi BIIACTHBI
OyIb-KOMY 1HIIIOMY LMBUIBHOMY MPaBOBiJHOLICH-
HIO — 00 €KT, Cy0’ekTH 1 3MicT. Cy0’€KTaMu JTOTOBi-
PHUX BIHOCHH pO3APIOHOI KyMiBMNi-POJaXxy Ha
00111 TIPOIABIIIB TOBAPIB MOXKYTh OyTH (hi3UTHI 0CO-
Ou — mianpueMIll abo FOPUANIHI 0COOH, SKi MArOTh
npaBo 3aiimarucsi OizHecoM y cdepi po3apiOHOT
TopriByi. O0’€KTOM TOTOBIPHHUX BIAHOCHH PO3IPi-
OHOI KYMiBIi-IPOJaXXy BUCTYNA€e MOBeMiHKA (Jii)
HOro CTOpIH 13 MPUBOIY MEpeMillleHHsI MaiiHa (pe-
4eif) — TOBapiB, IO 3a3BUYal TPU3HAYAIOTHCS IS
0COOHCTOT0, JOMAIIHBOrO 200 IHIIOTO BHUKOPHC-
TaHHs, HE TIOB’S3aHOTO 3 IiAMPUEMHHIILKOIO JTis-
JBHICTIO. 3MICT JOTOBIPHHUX BiIHOCHH PO3IpiOHOT
KYIIBI-NPOAaXY CTaHOBISATH CyO €KTHBHI TIpaBa
Ta 00O0B’SI3KM HOTO CTOPIH — IPOAABIIIB Ta ITOKYII-
1B TOBapiB.

3 ormsAny Ha 3a3Ha4YeHe, BBAXAEMO, IO Y TO-
JabIIOMY MEPCIEKTUBHUM HAMpsIMOM HAYKOBHX
JOCITIKEHb MOXe OyTH po3poOKa NHTaHb, SKi
MarOTh 0€3TOCEepPETHE BiTHOMICHHS 10 JOTOBIPHUX
BiZTHOCHH po3apiOHOi KymiBni-npogaxy. Lle crpu-
STUME YIOCKOHAJEHHIO CHUCTEMH JOTOBIPHOTO
npaBa YKpaiHu.
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BYCATBIN JI. 10. JIEMEHTBI JOTOBOPHbBIX OTHOINEHU POSHUYHOM
KYIUIU-ITPOJAXKHA

PaccMOTpeHBI 371eMEHTHI JOTOBOPHBIX OTHOIICHUH PO3HUYHOHN KyIUTU-TIPOJAXH. YKa3aHO, 9TO CYOh-
eKTaMHU TaKWX OTHOIICHUH Ha CTOPOHE MPOJABLOB TOBAaPOB MOTYT OBbITh Kak (hHU3MHUECKUE JIMIA —
MPENPUHAMATEIH, TaK ¥ IOPUINYECKHe JIMIA, IMEIOIIUE PaBO 3aHUMAThCs OM3HECOM B cdepe po3-
HUYHOH TOProBIH. OOBEKTOM THX OTHOIIECHHI OTPEIeIeHO TIOBEICHHE (IEHCTBYS) MX CTOPOH TIO TT0-
BOJly Mepefiadu MpaBa COOCTBEHHOCTH Ha MMYIIECTBO — TOBAPbI, KOTOPbIC OOBIYHO MPEAHA3HAYAIOTCS
JUISL JIMYHOTO, JOMAIITHETO WJIM MHOTO HCIIOJIb30BaHUs, HE CBSI3aHHOTO C MPEANPHUHUMATEICKOM JIesi-
TenbHOCThI0. CozlepIKaHieM YKa3aHHBIX OTHOIICHUH SIBJISIOTCS] CyObeKTHBHBIC MpaBa U 0053aHHOCTH
KaK Mepa BO3MOXHOT'O MITH HEOOXOIMMOTO MOBEICHUSI CTOPOH TAKUX MPABOOTHOIICHH.

Kniouesvie cnosa: cpadicoanckue npagoomuouieHuss, 002060pHble OMHOULEHUSL, INEMEHMbL 0020~
BOPHLIX OMHOWEHU, 002080P DPOZHUUHOU KYNAU-NPOOAICU, 00513amMeabCmeo, CyObeKmul, 00beK-
mbl, coOepcanue.

VUSATYI D. Y. ELEMENTS OF CONTRACTUAL RELATIONSHIP RETAIL SALE

The relevance of the article due to the need to study the elements of contractual relations retail purchase
and sale in accordance with the structure of the civil-law obligations (art. 509 of the Civil Code of
Ukraine), which is now usually regarded as a relationship.

The object of study is the problem of studying the elements of contractual relations retail sale.

The aim of the work is to determine what the elements of the contractual relationship retail sale are.
Methodological basis of the publication constitute special techniques that are used in legal research.
They are comparative and legal, formal and juridical, system, etc.

The main results of the paper are examination of peculiarities the elements of the contractual relation-
ship retail sale as elements of its contractual obligations. The contractual obligation is analyzed in the
context of Art. 509 of the Civil Code of Ukraine, which, unlike Art. 151 of the Civil Code of the
Ukrainian SSR considered it as a legal relationship with his characteristic elements — subject, object and
content.

The branch of the article’s results implementation is civil and legal, contractual relations in the sphere
retail purchase and sale. The practical value of the paper is providing recommendations for improving
normative and legal regulation of contractual relations in retail purchase and sale.

In the conclusions author argues that the contractual relationship retail sale have the same elements that
are inherent to any other civil legal relations — object, subject and content.

Keywords: civil relations, contractual relations, elements of contractual relations, contract of re-
tail purchase, obligation, person, objects, content.
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