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KOHCTUTYUINHI MPOBJEMM, 11O CYIIPOBOIXKYIOTH
PO3BUTOK CYUACHOI TIPABOBOI CUCTEMHU YKPATHA

CrarTs NpUCBSYEHA BUCBITIICHHIO KOHCTHTYIIHHUX MPOOJIeM, IO CYNPOBOIKYIOTE PO3BUTOK
cy4acHOi mpaBoBoi cucteMu. Haromomeno Ha BaxkmuBii pomi Konctutymii Ykpaiau B moOymoBi
HPABOBOT CUCTEMH. AKIIEHTOBAHO, 110 KOHCTUTYIIHHI HOPMH € HOPMAaTHBHOIO OCHOBOIO MPABOBOT
CHCTEMH, a IXHil 3MICT XapaKTepH3ye CyTHICTh yCiel IpaBoBOi CHCTEMHU B KOHKPETHIH JepikaBi, ii
MIPaBOBOT MOJITHKHU Ta 1A€0JIOTIi.

Knrouosi cnosa: Koncmumyyis, KoHCmumyyiini HOpmu, KOHCMUMyYitiHi 3acaou, npagosa cu-
cmema, npagosa Kyibmypd, npasosa ioeonoeis, depicasd, npaso.

Crarbs MOCBSIIEHA KOHCTHTYIIMOHHBIM Mpo0JieMaM, KOTOpPBIE CONPOBOKAAIOT Pa3BUTHE CO-
BpPEMEHHOIT TpaBoBOi crucTeMbl. OTMeueHa BaskHast posib KOHCTHTYIMH YKpauHBI B TIOCTPOCHUH
MIPaBOBOI CHCTEMBI. AKIIEHTHPOBAHO, YTO KOHCTUTYLIHOHHBIE HOPMBI SBJIAIOTCS HOPMaTHBHOMU OC-
HOBOI NPaBOBOI CUCTEMBI, a UX COJEPAKAHUE XapaKTEpU3yeT CYIHOCTb BCCH IPaBOBON CUCTEMBI B
KOHKPETHOM TOCYapCTBE, €T0 MPABOBOM MOIUTHKU U HICOIOTHH.

Kniouesnie cnosa: Koncmumyyus, koncmumyyuonnsie HOpmbl, KOHCIMUMYYUOHHbIE NPUHYUNbL,
npagosas cucmemda, npasosas. Kyibmypa, Npasoeas u0eono2us, 20cyoapcmeso, npaso.

The article is devoted to the constitutional problems that accompany the development of a
modern legal system. Emphasized the important role of the Constitution of Ukraine in building a
legal system. The attention that constitutional norms are normative basis of the legal system and
their meaning characterizes the essence of the entire legal system in a particular state, its legal
policy and ideology.

Key words: Constitution, constitutional provisions, constitutional principles, legal system,
legal culture, legal ideology, the state, law.

Beryn. Binomo, 1o cepen yHiBepcanbHUX KOHCTUTYHIHHHUX LIHHOCTEH € LIHHOCTI cBOOOIM, MpaB JIIOAHHH,
PIBHOCTI BCiX Mepe] 3aKOHOM, CoIianibHOT cripaBenBocti. Hopmu KoHetutynii it0Th 6€3mocepeiHbo, CIyTryIOTh
CBOEPITHUM CTUMYJIOM JJIsl TIOAAJIBIIIOTO PO3BUTKY Ta BIIOCKOHAJICHHS [IPABOBOI CHCTEMH 3arajioM i KOKHOTO, XTO
BXOJIUTH 0 Hel sik okpemuil ereMenT. Y KoHCTuTywii He iCHye BIacHOrO MeXaHi3My peaji3aiii — HUM € BCs Tpa-
BOBA CHCTEMA, YCi €IeMEHTH, 1110 BXOJAITH JI0 11 ckitany. [Iporec peasnizanii HopM OCHOBHOTO 3aKOHY J€p)KaBU Mae
OaraTtopiBHEBHI XapakTep, y 3B’s3Ky 3 UMM HE TUIBKH eJIEMEHTH MPAaBOBOI CHCTEMH, a i pi3HOMAaHITHI 3B’ SI3KH MK
HUMH MaIOTh NPSIMUiA 200 MOOIYHNUIT CTOCYHOK /10 peati3aiii KOHCTUTYIIHHIX MOJI0KEeHb 1 TprHIHITIB. Oco0I1BO-
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r0 3Ha4YCHHs y IIbOMY CeHCi HaOyBae B3a€MO3B 30K 1 BUSB TEHJCHII1 0€3M0CEPEAHBOr0 BILUIMBY KOHCTHTYLIHHUX
HOJIOKEHBb Ha (JOpMyBaHHS Ta PO3BUTOK IPABOBOT CHCTEMH.

[Tpo6nemu cranoBneHHs, GopMyBaHHS i (yHKIIOHYBaHHS ITPABOBOI CHCTEMH CTAJIH MPEIAMETOM JOCIIKeH-
HS YKpaiHCBKHX y4eHHuX, a came: M. KosroOpu, B. Koneitunkosa, H. Onimenko, H. ITapxomenko, M. Opsixa, I1.
Pa6inoBuua, C. Pa6inosuua, O. CkakyHs, 10. Illemmryuenka ta iH. Cepen pociiicbKUX HAyKOBIIIB IFO TPOOIEMY
nociimkysanu BaeHi: C. Anekcees, B. Kapramos, /I. Kepimos, O. Jleiict, O. Manbsko, M. Mapuenko, JI. SIBuu Ta
iH. BapTi yBaru Takox mociiIkeHHs iHo3eMHHX npaBHUKIB — K. L[Baiirepra, X. Kpotua, XK.-JI. bepxens, E. An-
Hepca Ta iH. Y Iparsix X HayKOBIIB ITPOAHaJIi30BaHO CYTHICTh, CTPYKTYPY, QYHKILIT TPaBOBOi CHCTEMH, CHCTEMY
IpaBa Ta 3aKOHO/ABCTBA, 3HAYCHHS FOPUANYHOI IIPAKTUKH, MEXaHI3M IIPaBOBOTO PEryIIFOBAHHS, IPABOBY KYJIBTYDPY
Ta MPaBOCBIIOMICTD SIK €JIEMEHTH IPABOBOI CHCTEMH. 3apa3oM BHSBICHO DPi3HI MiJAXOAH A0 PO3YMIHHs TepMiHa
«IIpaBOBA CHCTEMay, XapaKTEPUCTHKH IiICUCTEM 1 KOMITIOHCHTIB IIPAaBOBOI CHCTEMH.

IocTanoBka 3aBAaHHsA. Y BITYN3HAHINA IOPUIUYHIH JIiTepaTypi HEAOCTATHHO YBATH MPHIIICHO B3a€MOIii KOH-
CTUTYL[IHHUX HOPM Ta MPABOBOI CHCTEMHU ILIOAO PETYIIOBaHHS CYCIIUIBHUX BITHOCHH, a TAKOX KOHCTUTYLIHHUM
npo6aeMaM (opMyBaHHS 1 PO3BUTKY IIPABOBOI CHCTEMH. 3a TAKMX YMOB BHHHUKAE TOTPeda B HAyKOBOMY aHai3i cy-
nepeyHocteil OCHOBHOTO 3aKOHY SIK CKJIaJI0BOTO €JeMEHTa CHCTeMH mpasa. [yt 11boro KoHCTUTYLI0 PO3MITHEMO
y JBOX acIeKTax: sK CTPyKTYPHHI €JIeMEHT NPaBOBOI CHCTEMH B MaTepiajabHOMY i opManbHOMY 3HauYeHHi. To6To
KOHCTHUTYIIHHI HOPMH, 3 OJHOTO OOKY, € YMHHAKAMH, 1[0 BH3HAYAIOTH 3MICT IpaBa, MPOLEC PO3BUTKY MPABOBOI
CHCTEMH, a 3 IHIIOTO — (JOPMOIO 30BHIITHHOTO BUPAKEHHS MPABWI MOBEAIHKH. LIl mOCTyaTH 1 € MeToro 3amporno-
HOBAHO{ CTaTTi.

Pe3yabrarn nocaimxenns. Y cr. 1 Koncrurymii Yipainu 3a3Haueno, mo YkpaiHa — [1e «CyBepeHHa 1 He3alex-
Ha, TeMOKpaTW4Ha, collialbHa, MpaBoBa aepxkasa» [1]. OcHOBHI mpaBa i cBOOOAM JIOAWHY € HEBiAUYKYBaHUMHU
1 HaJIe)KaTh KOXKHOMY BiJ Hapo/DkeHHs. TyT jke BiJ3HA4a€ThCsl TYMaHICTUYHA CIPSIMOBAHICTh 3aKOHY, 00 Ipasa i
cBOOO/IM JIIOIMHY BU3HAYAIOTh CEHC, 3MICT 1 3aCTOCYBAaHHS 3aKOHIB, AisTbHICTh 3aKOHOIABYOT 1 BUKOHABYOI BIIAJIH,
MICLIEBOTO CaMOBPsIIyBaHHs, 3a0e31e4yI0ThCs paBocyisim [2, c. 35].

Besnepeuno, peaiizamist X KOHCTUTYLIHHAX OCHOB, JOTPUMAaHHS MPaB i CBOOO JIIOJMHK CTaJI O BaroMuM
KPOKOM Ha IIUISIXY JI0 BCTaHOBJICHHS TPOMaITHCHKOTO CYCIIIBCTBA 1 PaBoBoi AeprkaBy. OJJHAK HATIISIHUM € 3Hau-
HUIT PO3PUB MiX MOJIOKEHHAMU 4MHHOT KOHCTUTYIIT i peaniiMi PaBOBOT NPAKTUKH, TOOTO MK «HAJIEKHUM» 1
«cymmy. Lle BUSBISIETHCS Y HEBIAMOBITHOCTI MK 3aKOHOJTABCTBOM, IIIO CTOCYETHCS TIPAB i CBOOO/T JIFOIUHH, 1 JTil-
CHICTIO. Y cy4yacHUI nepexiHui nepiox 00MeKeHHS paB i CBOOO JIFOAWHY CTAJI0 OHUM 3 O3HAK HAILIOTO KHUTTS:
HOTIPLUIyETHCSI MaTepialbHe CTAHOBUILE OLIBIIOCT]I HACEIICHHS; 3pOCTAE PIBEHb 3JI0YMHHOCTI TOIO. 32 TAKUX YMOB,
YPOYHCTO TPOTOJIOCHBIIY CTBOPSHHS ITPABOBOI JEP)KaBH, MU TYT K€ 3HHUIIYEMO ii OCHOBHE IPH3HAYEHHS — Ta-
panrii npas mroauna [3, c. 13]. «/leknapamis mpas i cBOOO TIOAMHUY», HA Kallb, TaK 1 3aJHIIAIACS JEKIApAIli€lo.
Tox 1 MUTaHHA PO Te, XTO caMe MOTpedye 3aXUCTY, SIKi IpaBa i CBOOOAM BUMAraroTh OXOPOHHU 3 OOKy JIep)KaBH,
CTIPUIIMAIOTBCS SIK PUTOPUYHI. AHai3yro4n nmpodiemu OCHOBHOTO 3aKOHY SIK PABOBOT OCHOBH IEPEXOy 10 CTa-
JIOTO PO3BUTKY, BBAXKAEMO CIPABEJIMBUM 3ayBa)KCHHS, 110 «IFHOPYBaHHs IIPOTOJOLICHUX MPaB MEPETBOPIOBAIIO
Koncruryniro Ha nanepoBy QiKiio i miJpuBaio cepio3HICTh I'yMaHITAPHUX 3000B’13aHb, B3ATHX JICPIKABOIO IIEpe]]
MIXKHapOIHOIO, HacaMIlepe]l EBPOIEHCHKOI0, CITUTBHOTOIO» [4, ¢. 69].

AHaJii3 HayKOBHX JDKEpeIl Ja€ IMiICTaBU CTBEPKYBATH, 10 PO3PHUB MiXK mojokeHHsmu KonctuTyuii Ta miid-
CHICTIO BOAUa€ThCs, 30KpeMa, B HE3PIIOCTI CYCIIBCTBA TA HE3AATHOCTI BJIA/IU 3a00IrTH PyHHIBHAM IIpoLiecaM y
cycninecTBi [5, ¢. 28]. Hama meta — po3nisiHyTH npoOiiemu (OopMyBaHHS MIPAaBOBOI CHCTEMH 1 MPaBOBOI Jeprka-
BH HE TUIBKH 3 (PAaKTOJIOTIYHOTO, alie i TEOPETHKO-METOAOIOrHHOrO TorIsay. TyT BajIIMBO BUSBUTH MEXaHi3M
JieTepMiHaIlil, SKUH I CIIPUYNHIOE PO3pUB MiX Oa)KaHMM 1 JIMCHUM, 3HAHTH METOIM KOHCTPYIOBAHHS IPAaBOBUX
IHCTHUTYTIB JIepKaBU.

Haii6inbiu roctpa npobieMa mossirae y 31iiiCHEHHI OCHOBHOT'O KOHCTUTYLIHHOTO HOJIOKEHHS — (hOPMYBaHH:I
peanbHO nieBoi MpaBoBoi AepkaBH. st IIOro MOTPiOHO BUOpAaTH MOAENE MOOYIOBU CYCIILIECTBA B TEIEPIIIHIH
nepion. Came e (Bubip Mozeni), Ha Hallle MEPEKOHAHHS, 1 CTaJI0 TOJIOBHOIO MPUYMHOIO, [0 BUKIMKANIA B TTOJAITb-
IIOMY PO3PHB MiX JEKJIapoBaHO0 B KOHCTUTYIIIT TPaBOBOIO JIEpIKaBOIO i peasibHICTIO.

[Mpunarigno 3ragaemo, mo 1991 p. nepern Yipainoto cTosB Bubip: ab0 MOJIeIIb CyCIUIBHOTO PO3BHUTKY, B OCHOBI
SIKOT JISKHUTH pehOpMyBaHHS COLiai3My 31 30epeKeHHIM HarpoOMa/KEHOTO COIaIbHOTO Ta iICTOPUYHOTO TOCBITY,
a00 MOyieNIb PO3BHHEHMX KalliTaJICTHYHUX KpaiH 3 ypaxyBaHHsSM, 3BHYAIHO K, yKpaiHchKoi crerudiku. OqHak
YKpaiHChKi MONITHYHI JIJepH MINUIM {HIIUM IUIIXOM, BUOPABIIH 1HITY MOJAETH COIIaJbHOTO PO3BUTKY — JiOe-
pasibHY JIepKaBy 3 BiAMOBIIHUMH iif TPaBOBOIO CUCTEMOIO 1 IPABOBUMH iHCTUTYTaMU. 3ayBaskUMO, 110 LEH acTIeKT
MaJIOBUBYCHHH Y HaIIil JIiTepaTypi, Xo4 came BiH Ja€ 3MOTI'Yy PO3KPUTH OCHOBHUH FE€HETUYHMI 3B’ 30K MiXK THUM,
1o nponucano B KoHCTUTYWIT, 1 THM, 110 BUAIIUIO HACTIPABAL B KUTTI.

Bigomo, 1o kinacudHa opma s1ibepanbHOi MO MPAaBOBOI JepiKaBy — Iie JepikaBa ernoxu [IpocBiTHHUIITBRA.
Besnepeuno, cBoro yacy BoHa Oy:1a nporpecuBHa, 60 3a 1 1ormomMororo Oyi10 3pyHHOBaHO (eoaanbHO-a0COMIOTHCT-
ChKy nepkaBHICTh. Emoxa [IpocBiTHHIITBA BHCYHYINA IUTy TUISSTy MUCITUTENIB, KOXKEH 3 SKHX BHIC CBOIO JICTITY B
HOBE PO3yMiHHS NPaBOBOI AepkaBu Ta (inocodii mpasa 3aranom. Ilepenycim norpidHo HazBaru I1I. MonTeck’e,
Bomnsrepa, [Ix. Jlokka, XK. Pycco, I. Kanta, O. Panumesa ta iH. BoHU He TUTBKY MiJIAIA HAIBHIA KpUTHII (eo-
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JIaIbHO-a0COMIOTUCTCHKY MOJIEIb ACPKaBH 1 IpaBa, ajie i CTBOPHIIN IPUHIIUIIOBO HOBY MOJIEIIb IPABOBOI ICPKaBH,
y sIKiii sonuHa 1 11 GpopmanbHa cBoOoga HAOY M MPIOPUTETHOrO 3HA4YSHHS. BOHM 3IHCHUIM IHTEIEKTyalbHY i
IIPABOBY PEBOJIIOLIIO.

Hoge ¢inocodcpko-npaBoBe OaueHHS IPYHTYBAJIOCS Ha iesX MPUPOIHOTO MPaBa, HAPOJHOTO CYBEPEHITETY,
CYCIIBHOTO JOTOBOPY, TOJUTY BJIAJX Ha BUKOHABYY, 3aKOHOJABUY i CYJOBY, HA CYBOPOMY PO3MEXYBaHHI IpaB
JeprkaBH Ta iHAnBiga. OgHaK icTopis po3nopsamiacs iHakme. Yxe B XIX cT. mpaBoBa fepkaBa 3iTKHYIACS 3 KpH-
30BUMH NporiecaMu. Kprsa HaCTiIbKH MOmMOMIacs, 10 BUHUKIIO MUTaHHS PO MPaBOMIpHICTh ITPAaBOBOI AePiKaBU
3arajioM, iHakIe KaXXydd — caMoro (yHZaMEHTy Teopii IpaBoBOI AepkaBu. [JIsI HAILIOTO 4acy JyKe MMOKa30Bi
MIPUYHHY €1 KPU3H, SKi KOPSHWINCS B HaJpaxX caMoi MO IepKaBu 1 B ii cTaBieHHi 10 ocoducrocti. Monenb
MPaBOBOI AepaBu ernoxu [IpocBITHULITBA Oa3yBanacs Ha i/1esX )KOPCTKOI MPOTHIISHKHOCTI MiXK JAEPIKaBOIO 1 IPH-
poxHUM npaBoM. ['0110BHOI0 0c0oOMMBICTIO Li€T Mozeni OyiTo HEBTpyUYaHHsI JIep>KaBH B €KOHOMIYHI Ta iHIII IPHPOJTHI
MpaBa JIOAWHU. SIK HACIHIOK, AeprkaBa 1 3aKOH OyJIM BiJICTOPOHEHI BiJl PETYITIOBAaHHS €KOHOMIYHHUX 1 COIadbHUX
BIJIHOCHH | BUKOHYBAJIH POJIb JIMIIE «HIYHOTO CTOpOKa». OCHOBOIO (DYHKIIOHYBAaHHS JIepyKaBU CTaM ifei iHauBi-
Jyalli3My Ta IHIUBiTyaJabHOI CBOOOIH. Yce Iie NMPU3BENo JI0 BiUyKEHHS CBOOOIM BiJl PIBHOCTI, IO ITOCIY>KIIIO
BUIPABIAHHAM MPUJIYILICHHS CIa0KUX CUIIBHIIIMMK KOHKypEHTaMH. BUSBUIIOCS, 1110 BiJIbHA Ipa PUHKOBUX CHJI, HE
00OMEIKCHHUX TIPUHIIUIIOM PIBHOCTI, HE MOXE 3a0€3MEYNTH COLiaTbHY TapMOHIIO 1 cripaBeanBicTh. Ha Toit yac mep-
JKaBa, Ha YKaJlb, CAMOYCYHYIACS BiJ] CBOIX (DYHKIIIIl: peryIIoBaHHS €KOHOMIYHHX IIPOIIECIB i epeKTHBHOTO CoIliallb-
HOTO 3axucTy aroauHu. Lllonpasaa, ocTaHHIM YacoM JiepkaBa BKMBAE 3aXO/iB IS BiIPOLKEHHS UX QYHKIIH [6,
c. 61]. Yrim, npobinema joci €. L{i 06cTaBuHy, SIK 1 1MiJ] yac KPU3K MPaBOCBIZIOMOCTI MHHYJIOTO CTOPIYYsl, BUKIMKAIN
CYMHIBH B caMiii i71el moOyI0BY MPaBOBOI JIepKaBU Ta ii IHCTUTYTIB.

3 omsny Ha Lle, KpU3a B IIApHHI el MpaBoOBOi Jep)KaBU MOKE O3HA4aTH OIHE 3 JBOX: a00 MOBHHUIT Kpax
Oy/Ib-SIKUX KOJIMIIHIX OHATH, 00 iX MiATOTOBIIOBaHE NEepeTBOpeHHs. B 000X BUIIaakax KpH3a [O03HAYAE Hepiof
CYMHIBIB 1 HEBU3HAYCHOCTI, SIKI MAIOTh 3MIHUTUCS a00 OE3HAMIMHOI BTPATOIO CTApUX BipyBaHb, a00 HarpyKe-
HICTIO HOBHUX IIIyKaHb 1 HOBOI TBOpuocTi [7, c. 18].

Hampy»xeHicTb TBOPUOTO HOIIYKY — OCh IO MOTPIOHO CHOTOAHI BiJ| MONITHKIB, YYCHUX, IOPUCTIB, HOJIITOJIOTIB,
¢inocodis. [Ipore B AifiCHOCTI TaKUii MOIIYK OIOKYETHCS HU3KOIO IPUYUH (i10COPCHKO-CBITOTIISAHOTO XapaKTepy
(mparmMatH3M MHCIEHHS). Y MiJICyMKy He3aTpeOyBaHMMHU if Hajasli € TEOPeTHYHI 3HAHHS, HE BUKOPHUCTOBYETBCS
HaJIS)KHO METOMOJIOTIYHUI apceHall HayKOBOTO aHaJli3y Ta KOHCTPYIOBAHHS COLIAIBHMX I IPABOBUX IHCTHTYTIB,
HE PO3BUBAETHCS HAYKOBA OCHOBA MOOYIOBU HOBOI MPaBOBOi CUCTEMH. TOOTO peanbHHIA MPOIeC CTBOPEHHS TaKOi
MOJIENi JACPKaBHOCTI MOB’SI3aHUM 3 MOJOJAHHAM JIe(EKTiB J1iOepasbHOT MOJEI 1 BHYTPIIIHBO OB’ sI3aHOT 3 HEHO
xoHIenmuii GpopmansHoi cBOOOAM 1 popMaIIbHOT AepKaBHOT BIAIH.

Po3B’s13atH 1110 POOIEMy MOXHA, JOTPUMYIOYHCh OCHOBHHX TIPUHIHIIIB IPABOBOT IEPIKABH:

— CTBOPEHHSI IPABOBOT CHCTEMH Ha OCHOBI CHCTEMHO-3MICTOBHOTO TIpaBa, HOTo BIaCTHBOCTEH 1 XapaKTepPHUCTHK;

— 00’ €KTUBHOCTI 3aKOHOJABYO1 0a3H, M0 BioOpaxae 3aKOHOMIpHI MPOLIECH PO3BHUTKY CYCITUIBCTBA B CTPOTIH
BIJIMIOBIAHOCTI 3arajbHOIIOACEKUM MPABOBUM I[IHHOCTSM, IOTpeOaM Ta iHTepecaM OiIbIIOCTI TPOMaJIsiH;

— BEPXOBEHCTBA IIPABOBOIO 3aKOHY, 110 O3HAYa€ IPHUHHATTS 3aKOHOAABYMX AKTIB KOHCTHTYLIHHHUM LUISIXOM;
BU3HAHHS IPABOBOTO 3aKOHY BHILIOK IOPHIMYHOIO CHIION, PETYIOBaHHS HAMBaroMilMX 3arajibHOCOL{aIbHHUX
MIPAaBOBHX BiHOCHH Ta 3a0e3IeueHHs 1X BIAMOBIAHUM MEXaHi3MOM peastizailii;

— MOALTY BIIaJIM Ha BUKOHABUY, 3aKOHO/ABUY Ta CYIOBY T'IKH, SIKi iIOTh Ha OCHOBI CHCTEMOYTBOPIOBAJIBHUX
TIPUPOJIHO-TIPABOBUX LIHHOCTEH, X0ua if aBTOHOMHO, aJie B3a€MO3yMOBJICHO;

— I€MOKPATUYHOI NPOLeypH 3MiHH Ta NPUIHATTA HOBUX 3aKOHIB, 3aCHOBAHOT HA METO/IaX MPABOBOT TEXHOJIO-
Tif, IPUHIUIAX TACHOCTI, JOBFOTPHUBAJIOCTI 1 PaIliOHAIBEHOCTI, IPUYOMY 3aKOHH He TIOBHHHI IPHAMATHCS JOTH,
JOKH HaCeJICHHS He Oye 03HAaoMIICHO 3 X 3MICTOM 1 OpMOI0 peaizarii;

— HE3aJISKHOCTI KOHTPOJIBHOT cy0BOi Biaau, Koncruryniiinoro Cyny;

— 9ITKOTO Ta JAEMOKPAaTHYHOTO PO3MO/ILTy TOBHOBa)XXCHBb HA 0CHOBI KoHCcTHTYMIIT;

— IPIOPUTETY MDKHAPOIHO-IIPABOBUX HOPM HaJl BITYM3HSIHUM 3aKOHOTABCTBOM.

BuzHaHHS [IUX MPUHIMIIB IIe HE € JI0OCTaTHBOIO YMOBOIO JUTs TTOOYJ0BH Cy4acHOi IIPaBOBOI JiepikaBu Ta Gop-
MyBaHHs €()eKTHBHOI MPaBOBOI CHCTEeMH. BaXKIHMBIIIMM € caM MeXaHi3M peaii3amii IUX MPHHIHIIB HA OCHOBI
Koncturynii Ykpainu. 3ailiCHEHHS TaKoro MexaHi3My mepeadadae HOBEe OaueHHs NMPaBOBOiI JEpKaBU. A came:
To-TIepIile, Iie HOBE YSIBJICHHS CIoco0y 3B’3Ky MK Jep’KaBOIO Ta 00000, MPUPOIHUM 1 MO3UTHBHHUM IIPABOM,
1110 TIOJISITAE B 3HSATTI JKOPCTKOTO PO3MEKYBaHHS CBOOO/H 1 PIBHOCTI, SIKE, SIK MU TIOKA3aJIH, CTAJIO OAHIEIO0 3 IPHYNH
KpH3H MPaBOCBiIOMOCTi. Mk CBOOOIOI0 KOHKYPEHIIIT Ta PiBHICTIO BCTAHOBIIOETHCS HE 30BHIIIHIM, a BHYTpiII-
Hiil 3B’430K 1 B3a€MO3yMOBJICHICTb. 3aB/ISIKH [IbOMY CTBOPIOIOTHCSI YMOBH JUISl YCYHEHHsI COLIQJIbHOT HEPiBHOCTI,
BIJIHOBJIFOETBCSL CIIPABE/UIMBICTh SIK OJMH 3 OCHOBHUX IPHHLMIIB IpaBa. 3a TaKOro MiAXOAy HpaBoBa JepiaBa
po3IIsiAaE cowiagbHy Ta eKOHOMIuHY (YHKIIT He sIK ApyropsiaHi st Hei cdepu AisUTbHOCTI, a K «CBOE iHILIE»,
TOOTO HEOOX1/THI YMOBH JJIsl CBOTO PO3BUTKY 1 (yHKIiOHYBaHHs. Peamizaris unx QyHKmii gepkaBy 1acTh 3MOTY
PO3B’s3aTH TOCTPi MPOOIEMH, CIPUYNHEH] COIIaTbHOIO HEPIBHICTIO, 0OMEXEHHSIM MPUPOTHHX IPaB 1 CBOOOT JIFO-
1uHH. [Ipy bOMY came 3aKOHOZIaBCTBO 13 CaAMOLLiTi TIOBUHHO MEPETBOPUTHUCS Ha IHCTPYMEHT COLLIaJIbHO 3HAYYIIOT
MOJITHKY OO0 peati3allii 3arajJbHOepKaBHUX IHTEPECIB.
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VY npoMy BHIIAJKy IIpaBoBa JepkaBa B MEKax CBOEI CyTHOCTI nependadae OJHOYACHO CHIIM IIpUMYCy i HeoO-
X1J{HI YMOBH JUIsl 3aXUCTY 1 pO3BUTKY HPUPOIHUX HpaB i cBoOox inauBina. ToOTo mpaBoBa eprkaBa 3MiCTOM CBOET
nii BOauae MpupoaHO-TIPABOBI MIHHOCTI, a CHOCOOOM X peatizarii — TpaJuniiiHo BIacTUBY iif CHIIy puMycy.

KoHcTHTyIis 3aKpiMIroe HOPMAaTHBHY MOJENb Ta IOPHUINYHY KOHCTPYKIiI0 HAHBAKIUBIIINX CYCHTBHUX BiJl-
HOCHH, BU3HAYaIO4U B TAKHUH CIIOCIO CUCTEMHI, CTPYKTYPHI, (yHKIIIOHATIBHI Ta 1HIII 3B’ SI3KK MiXK PI3HUMH CYCITiJIb-
HUMH {HCTHTyTaMH (eJIeMeHTaMH TpaBoBoi cuctemu (8, ¢. 12]), 3aBAsku SKUM 3a0€3Medy€eThCst IPaBONOPSIOK. 3
1HIIOTO OOKY, 3aBISKU BTIJICHHIO 3MiCTYy KOHCTUTYLIIHUX HOPM 1 IPUHIMIIB Y 3aKOHOAABCTBO BiI0yBa€eThCs HOTo
rapMoHi3aisi, 3a0e3nedyeThest CTablIbHICTh Ta e()eKTUBHICTD HOTO PO3BUTKY. IIpH IbOMY KOHCTHTYIIOHAITI3aMis
3aKOHOJABCTBA OE3MOCEPEIHbO 3AJICKUTH BiJ 3MICTY THX LIHHOCTEH Ta MPUHIMUIIB, IO 3akiajacHi B KoHnctuty-
il Ta 3yMOBJICHI OCOOIMBOCTSAMH HAL[iOHAJBHOI paBoBoi cuctemu [9, ¢. 16]. Oanak, ckaximo, y Koncrutymii
KpaiHM MPOTOJIONIYETHCS IIPaBOBa JIep)kKaBa, MOJITHKA SIKOT CIIPSIMOBaHA HA CTBOPEHHS YMOB, IO 3a0€3MeUyIoTh
TiIHE )KUTTA 1 BUIBHUI PO3BUTOK JIOAWHU. UM TOCTaTHHO IOTO KOHCTHUTYLIHHOTO aKTy JJIs MOOYIOBH MPaBOBOL
nepkaBu? Hi, HemocratHbo. [l CTBOPEHHs MPABOBOT JAEp)KaBU OJHOYACHO i3 3aKOHOM HeoOXigHe GopMyBaHHS
CHCTEMH YMOB i IepeIyMOB, 3[JaTHUX 3a0€3NEeUNTH 3aXUCT IPaB i CBOOO JIIOAHHY. SIKIO AepKaBa He peaisye i€l
000B’s13k0BO1 17151 Hel QyHKLI, TO, IK HACHIIOK, MOPYIIYIOTHCS TIpaBa i cBOOOIM 0cOOMCTOCTI (IpaBO Ha IMpALIIo,
BI/IMOYMHOK, OCBITY). ¥ Wiif cuTyalii rOBOPUTH PO MPABOBY JePKaBy HE JOBOJAUTHCS. Y JIIIIOMY BUIAJKY MAEMO
crpaBy 3 JiepskaBoro (hopMabHOI cBOOOAN.

[lo-mpyre, KOHIEMNIIis TPAaBOBOI JeP)KaBH BMIILye HOBE OAaUeHHS CTPYKTYpH Mpasa. 3 ONIAAY Ha TaKy CTPYK-
Typy, IPaBO Ma€ JABOICTHH, AianeKTn4yHui Xapakrep. st Toro mo6 34iiCHUTH CBOT MPUHIMUIIN — PIBHOIIPABHICTB,
CIpaBeIINBICTb, 3arajbHICTh TOIIO, — PABO MAE TIOCTATH y CBOEMY BiJ4y)KEHOMY BHIVISII, TOOTO y BHUIIAAIL 3a-
KOHY, IpaBoBOi HOpMHU. BoziHOUac cam (axT Takoro BiguyKeHHS € JUIIe 3ac000M, POPMOIO PEaTbHOTO ICHYBaHHS
1 PO3BUTKY IIpaBa sIK IPUPOJHOTr0. Y pOIi IpaBa TyT BUCTYIA€ NPABOBHI 3aKOH, L0 BTUIMB Y cOOl MPUPOAHUN
3aKOH BOJII JIIOJIMHU. PO3IIIsiHYyTa MOZIEIIb TIPaBOBOI JIepKaBH 1 BIACTUBOTO 1if mpaBa nependavae peanizaiiro inei
IUTOPAAKYBaHHS MOJTITHYHUX PIillIEHb OCHOBOIIOJIIOKHUM IIPAaBOBMM aKTaM, HacaMIlepe]] KOHCTUTYIT JepiKaBH.
Bo sixio BifOyBaeThes MiHECEHHS HOJIITHKY HAJ IPaBOM, TO PaBO aBTOMAaTHYHO IIEPETBOPIOETHCS Ha IHCTPYMEHT
MOMITUYHOT OOPOTHOM 1 MOMITHYHUX aMOiMil. SIK HACTIIOK, i i7est MpaBOBOI JAep:KaBU BTpadae CBOIO OCHOBY 1 CIIO-
ci0 icHyBaHHs. BaykIMBO BiI3HAYMTH, 1[0 3MiHA COCOOY B3a€MO3B’SI3Ky MiX JIpKaBOIO i TIPaBOM IIie He O3HaYae
MTOBEPHEHHS JI0 BUX1THUX TO3HUIIIH, KOJIU MPABOBHMHU BBAYKAFOTHCS JIMIIIE Ti HOPMH, SIKi BHJIaHi a00 CaHKI[IOHOBaH1
JIep>KaBoIo, 1 KOJIM CTAaBUTHCS 3HAK PIBHOCTI MK 3aKOHOM 1 mpaBoM. He3acTocoBHa TyT 1 Teopist caM03000B’ A3aHHS
neprxaBu. OOWIBI CTOPOHHU B3a€MOIIT — JieprkaBa i IPUPOJHE MPABO, — XOU 1 BUSBILSIFOTH TEHJICHIIIO 10 BiJJOKPEM-
JICHHSI, HE MOXYTb iCHYBaTH offHe 0€3 OAHOT0, Oyaydd BHYTPIIIHBO OB’ sI3aHI IPAaBOBIMH LiHHOCTIMHU. Lleit dakr
Ma€ Ha/I3BUYANHO BayK/IMBE 3HAYCHHS: JIO3BOJISIE 3PO3YMITH, YOMY B MEKaxX €IMHOI PaBOBOI CUCTEMH JiepiKaBa i
IIPaBO BCE K 3AJIMIIAIOTHCS Y BIIOMOMY CEHCI IPOTHUIISKHOCTSMH, YOMY BHYTPIIIHS HANpPYyXXEHICTh MK HUMH 32
MEBHUX OOCTaBHH MOXE MIEPEPOCTH B OOPOTEHOY.

IMo-Tpere, BigoMO, 1110 HEOOXiJHO YMOBOIO (DYHKIIIOHYBaHHs IPABOBOI JAepikaBH € noain Baagu. OngHaK HOBe
OaueHHs IPaBOBOI JiepkaBy Iependayac He TUIbKH caM (aKkT MOJUTy BJIAJM Ha 3aKOHOAABUY, BUKOHABUY 1 CyIOBY,
a i BU3HAYCHHS SIKICHUX XapaKTEePHCTUK LIbOTO MOALTY. SIKIO Ha eTari MpaBoBoi JiepikaBu ernoxu [IpocBiTHUIITBA
caM aKT NoJiiy Biajgu OyB JOCTaTHBOIO YMOBOIO JUISi CTBOPEHHS CHCTEMU «CTPHMYBaHb 1 POTUBAr», ska Mpo-
TUCTOSIIA JIECTIOTH3MY 1 TOTamiTapu3My (eonalbHO-a0CONIOTHCTCHKOT AEPIKABHOCTI, TO 3 TO3UIIT aHATi30BaHOT
y it cTaTTi 3MiCTOBHOI (hOpMH MPaBOBOT AEPKaBH IIBOTO HEIOCTATHBO. [CTOPUYHMIA TOCBI] 1 CydacHa MiHCHICTH
HEePEKOHIIMBO JOBO/SITH, 10 caM (akT MOy BIagd HE MOXe 3armodirTi HeOesMell NepeTBOPeHHs! epiKaBu Ha
aBTOPHUTApHY, BTpadae 03HaKH npaBoBoro. [loxin Biaau € HeoOXiHOIO, ajie IIie He JOCTaTHLOI0 YMOBOIO IS (DYHK-
LIOHYBaHHs MPaBOBOi AeprkaBH. Lle nuie nmepeayMoBa, 3aXKCT BiJl HAAMIPHOTO IiJHECEHHS SKOICh 13 T1JIOK BIa/IH.

B ingeanbHiii nmpaBoBiil nepkaBi Mae OyTH BHYTPIILIHS y3TO/PKEHICTD 1100 HE3aJIeKHHUX OJIHA BiJl OIHOT TiJIOK
BIaAN. A CTPIDKHEM IIi€l Y3TO/PKEHOCTI ITOBHHHI CIIyTYBaTH CHCTEMOYTBOPIOBAJIbHI YMHHUKH Ta I[IHHOCTI, Ha-
camrepe]] TOTPUMaHHA 1 3aXUCT MpaB i CBOOOJ JIOAWHH, a TAKO)XK CHCTEMHO-3MICTOBHE BH3HAYCHHS IpaBa, SKe
MICTUTb 3arajbHi JUIS BCiX I'JIOK B BUMOTH 1 30008’ s13aHHs. Cepel HUX: IPUXUIBHICTD 10 IPHPOIHOTO MPABO-
PO3YMIHHS (Ha OCHOBI IIPHHIINILY €THOCTI IPUPOAHO-IIPABOBOTO 1 IIO3UTHBHOTO HAYall); HaliCyBOpIIlIle JOTPUMAHHS
3aKOHIB 1 MPOBEICHHSA MOCIIOBHOI MIPABOBOI MOMITHKH; CTBOPEHHS 3aKOHOJABYOT MPAKTHKH, IO TPYHTYETHCS HE
Ha JIOBUTEHOMY (pOpMyBaHHI 3aKOHIB, a Ha 00’€KTUBHUX 3aKOHOMIPHOCTSIX PO3BUTKY NPABOBUX I[IHHOCTEIl; BCTa-
HOBJICHHS YiTKHX cep MMpaBO3acTOCYBaHHS, IO Tependadae AEKIapaTUBHICTH 3akoHIB. CymepedHoCTi y Biaji
3’ ABIAIOTHCA JIUILE TOJ1, KOJIU AIsUIbHICTD BIIQAN Opi€HTOBaHA HAa (JOpMYBaHHS 1 PO3BUTOK CHCTEMOYTBOPIOBAIBHUX
MPABOBHX I[IHHOCTEH Ta X MOBHOIIHHUN KOHCTUTYI[IITHO-TIPaBOBUH 3axuCT. Takuil miaxin 10 MOIiTy BIIaaH 103BO-
JIsl€ CTBOPUTH JOCTATHI MEPeyMOBH [Ist €DEKTHBHOTO BUPILIIEHHS TAKOTO MUTAHHS, SIK 1001p KaJpiB y IepKaBHO-
My arapari, sIKoro B HaIliif JepiKaBi, Ha Kajb, HE JOTPHUMYIOTHCSL.

Hampukinni 3ayBaskuMo, IO aHaJ3 TEOPETHKO-METOMOIOTIUHIX aCIeKTiB MOOYJ0BH MPaBOBOI JeprKaBH IIe-
pendadae OIOTaHHS HETaTUBHUX YHHHHKIB, IO TEPEIKOKAIOTH MOOYI0BI MMPaBOBOi AepkaBu. Takumu (akro-
pamH, Ha Hally JyMKy, € HEBUIIPaB/IaHa TEOPis 1 MPaKTHKa PAANKATBHUX METOAIB PO3AEPKaBICHHS, MiHIMIi3allis
pouti geprKaBy, MO MPU3BOIUTE J0 MAKCUMAILHOTO YCYHEHHS ii 3 OCHOBHUX C(ep KUTTERISUIBHOCTI CyCIIBCTBA,
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0co0IMBO 13 corianbHO-ekoHOMIuHOT cepu. 11106 ycyHyTH mepemkoan Ha nuiixy (GopmyBaHHS HpPaBOBOi Jep-
JKaBH, BaYKJIMBO TO0JATH «KOMIUICKC HETMOBHOI[IHHOCTI» JCPKaBHOCTI. JIOCSTHEHHS KX I[iJICii MOXJIMBE B Me-
JKaxX KOHLTIT CHJIBHOI IIPaBoOBOi AepKaBH, sika mependadae Taki ymoBH. [lo-miepiue, mepeTBOpeHHs COIiaabHOT
Ta eKOHOMIYHO{ (DYHKIIH 3 APYropsAHUX Ha KIMIOYOBI (DYHKIIT CTAHOBIECHHS MPABOBOI JEpiKaBH. 32 TAKUX yMOB
NIPaBO BUKOPUCTOBYIOTH SIK YMHHHK €()EKTHBHOTO PO3BHUTKY eKOHOMIKH. Peamizanis conianbHol (yHKLIT 103BOIISIE
PO3B’s3aTH TOCTPi MPOOIEMH, BUKINKaHI COLIATEHOI0 HEPIBHICTIO, YTHCKOM TIpaB i ¢cBOOOA mroauHu. [Ipyu mpomy
came 3aKOHOJABCTBO OZIEPKY€ HOBHUI IMITYJIbC TS PO3BHUTKY, BOHO NIEPETBOPIOETHCSA Ha MOTY)KHUM 3aci0 peamizamii
3arajbHO/Iep)KaBHUX iHTepeciB. [1o-npyre, mepeTBopeHHs cl1abKoi, «MiHIMI30BaHOI» Iep)KaBH Ha CUIIBHY, IIPABOBY
i CTiliKy, 1[0 CIIMPAETHCS Ha MIPABOBHUIA 3aKOH, TIPHHIIAIT CIIPABETHBOCTI. [ pYyHTYIOUHCh HA CHCTEMHO-3MiCTOBHO-
My MPaBOPO3yMiHHI, IPAaBOBOMY 3aKOHi, BOHA CTBOPIOE IMYHITET, KUl 31aTHHH 3aXUCTUTH i BiJ aBTOPUTAPHUX
1 TOTajiTapHUX METOAIB ynpapiiHHs. [lo-Tpere, nepikaBa He TTOBHHHA BIIKUAATH KOJNUIIHIA iICTOPHYHUH TOCBI,
TpaJuIii, JyXOBHO-KYJIBTYPHI HIHHOCTI, HE TIOBMHHA PO3PUBATH 1CTOPHYHO-IPUIMHOBHH 3B’ SI30K, 00 YHUKHYTH
HPOTHCTABIICHHS OHOTO TIOKOJIHHSI iHIIIOMY, OJTHUX MOPAJbHHX i MPABOBHX I[IHHOCTEH iHIIMM. [[ep)kaBa BKITIOUaEe
B HOBY COLIQJIBHO-IIPAaBOBY PEAJIbHICTH yce IMO3UTHBHE, IO OyJI0 HarpoMa/DKeHO B MOIEPEAHiH 1mepion, BUKOpH-
CTOBYIOUYH HOTO SIK TepeayMoBY (OpMyBaHHS CHIIBHOI, CTiiikoi nepxaBu. [lo-uerBepre, popMyBaHHS TPaBOBOL
JIep KaBu nependadac i akTHBHY y4acTh Y MpoIieci riodaisalii, mpu koMY BOHA 3HAXOIUTh Y CO01 CHIIH i 3ac0o0H,
3a JIOTIOMOTOIO SIKUX IIi IIPOIIECH MEPETBOPIOIOTHCS ISl yTBEPDKCHHS 1 PO3BUTKY HalliOHAJIBHUX IHTEPECIB.

BucnHoBku. CydacHa olTUMalIbHa MOJISITb ITPABOBOI CHCTEMH TTOKJIMKaHa iCTOTHO BILUIMBATH Ha XapakTep HeoO-
X1JTHHX CYCHIJIBHUX 3MiH, CIIPHSTH TyMaHi3alil Aep>KaBH i pasa, BIIOCKOHAJICHHIO 3aKOHO[aBUOT0 HPOIIECy, Mi/IBH-
MICHHIO e(DEKTHBHOCTI TPABOBOTO PETYIIOBAHHS, (JOPMYBaHHIO BHCOKOI CYCIUTBHOT 1 1HIHMBITyabHOI TIPaBOCBI-
nomocri [10, c. 108]. be3cymMHIBHO, IpaBOBa CUCTEMA € OJHUM 3 BXKIIMBHX 3ac001B 3a0€3MeUEeHHS IPOTPECUBHOTO
PO3BUTKY MOJITHYHOI Ta COLiaIbHOI CTaOIIBHOCTI, LIIICHOCTI KOHKPETHOTO cycmiibeTBa. ToMy cydacHi mpouecu
JIeMOKpaTH3aLil CyCriJibCTBAa BUMAratoTh OLIBII 3B)KCHOIO Ta PEaTiCTUYHOIO OISy Ha OCHOBH PO3BUTKY IIpa-
BOBOI JiepyKaBH, 30KpeMa 11 KOHCTHTYLIHHI 3acaau.
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