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YMOBHU TA MOMEHT BUHUKHEHHSI ITIPABA
HA 3AXHUCT CYB’€EKTUBHOT'O CIMEUMHOI'O IHTEPECY

VY crarTi JOCHIKYIOTbCS YMOBH Ta MOMEHT BHHUKHEHHs IIpaBa Ha 3aXUCT Cy0 €KTHBHOTO
ciMeHHOro iHTepecy. ABTOp aHaJIi3ye iCHyIOUe Ha CHOTOAHINIHINH JE€Hb 3aKOHOIABCTBO, HAYKOBY
JOKTPUHY, CYZOBY IpakTHKy. Ha mifcraBi BUBYCHHS CIIiBBIJHOIICHHS MOHSTH «IIPABO» Ta «iHTE-
pec» nmpoaHasizoBaHO GopMHU Ta COCOOU 3aXKCTy CYO’€KTHBHOIO CIMEHHOIO iHTepecy.

Knrwuosi cnosa: cyd’exmuenuil cimetinuil inmepec, cyo 'ekmughe cimeline npaso, ymosu, Mo-
MeHm, CROCOOU 3aXUCITY.

B crarbe uccieryoTes ycioBrsl I MOMEHT BO3HHKHOBEHUS ITPaBa Ha 3allUTy CyOBEKTUBHOTO
ceMeHOro nHTepeca. ABTOp aHAIM3UPYeT AEHCTBYIOIIEe 3aKOHOIATEbCTBO, HAYYHYIO JOKTPUHY,
cyneOHy0 npakTUKy. Ha oCHOBaHNU M3y4YeHUS COOTHOUICHUS HOHATUI «IIPaBO» U «UHTEPEC) MPO-
aHAIN3UPOBAHBI (POPMEI U CIIOCOOBI 3alUTHI CYOBEKTHBHOTO CEMEHHOI0 MHTEpeca.

Knroueesvie cnosa: cyovekmusHwiil cemelinviil unmepec, cyobeKmusHoe cemeliroe npaso, ycio-
8USL, MOMEHI, CROCOObL 3AUUMbL.

Conditions and the right time to protect subjective family interest have been studied in the
article. The author analyzes the current legislation, scientific doctrine, judicial practice. Based
on the studying the relationship between the concepts of rights and interests, forms and ways of
protection of subjective family interest have been analyzed.

Key words: subjective family interest, subjective family right, conditions, time, ways of
protection.

Beryn. 3axuct cy0’eKTUBHHX CIMEHHHX MpaB Ta IHTEPECIB € OAHIEI0 3 HAWOIIBII BaXIIMBUX TapaHTiH icHY-
BaHH [IUX MpaB Ta iHTepeciB. Lle 00yMoBIeHO THM, IO MIpaBa Ta iHTEpecH B OyIab-sKiil cdepi CyCHiIBHOTO KHUTTS
HE 3aBKAU 3AiHCHIOITECS Oesnepenikoano. Ha 3aBani peanizauii mpaB ocoOu HaifuacTilie crae HelpaBOMipHa
NOBeJIiHKa 3 OOKy iHIINX 0cCi0, a iHKoMM moTpeda y 3aXUCTi 3yMOBIIOETHCS KOJII3I€I0 MPaBOMIPHUX IHTEPECiB Apy-
JKUHH, YOJIOBiKa, 0aThKIB Ta JiTei [6, ¢. 62].

OpHi€r0 3 OCHOBHHUX 3acajl, Bu3HaueHnX CiMeHNM KojiekcoM YKpaiuu [2], cralio 3aKkpirieHHs paBa KOXXHOTO
yuyacHHKa CIMEITHHX BITHOCHH Ha CyJOBHI 3aXHCT CBOIX IpaB Ta 3aKOHHHX iHTepeciB. OyHJaMEHTAJbHI 3acaau
3axXHCTY IIpaB Ta iHTepeciB ocoou MicTAThes y Konerurynii Ykpainu [1]. 3okpema, 4. 1 ct. 55 Koncruryuii Ykpainu
nepenbavae, 1o npasa i CBOOO/H JIIOMHY 1 TPOMAaISTHUHA 3aXUIIA0THCS CYIOM. Y CHCTEMI 3aXHCTY IpaB i CBOOO.
JIFOZIMHY TIOJIOKCHHS Li€T CTATTi € BU3HAYAIbHUM, OCKIJIBKU HEIO 3aKPIIUIIOETHCS [IPABO Ha CyJOBHUH 3aXHCT, SIKC B
MIDKHApOJIHIM NPaKTHIL AICTAJI0 HA3BY «IIPABO Ha Cym» abo «IIpaBo Ha mpaBocyis». Lle nmpaBo 3a cBOIM cTaTycoM
HaJISKUTH /IO OCHOBHUX KOHCTUTYI[IHUX ITPaB JIIOANHU, Ma€ 3arajbHUM XapakTep Ta He MOKe OyTH OOMEXCHUM.

OCHOBHI MOHATTS Ta KOHCTPYKIII1 3aXUCTy CIMEWHNUX IpaB HEOJHOPA30BO CTABAIM IPEIMETOM HAYKOBUX JIHC-
Kyciii Ta OyJi IIMPOKO BUCBITIICH] B IOpUAWYHIN JiTeparypi. CBOro uacy iuMH MUTaHHAMH 3aiiManucs . Marsees,
3. PomoBceka, A. Heuaesa. 1. XKuninkosa, O. ibina, M. AHTOKOJIbCHKA.

OpHaK KOMIUIEKCHI JOCTIDKEHHS YMOB, MOMEHTY Ta HPOLECyalbHHX OCOOIMBOCTEH 3aXHCTy CyO’€KTHBHHX
ciMeiHuX iHTepeciB — BiacyTHi. [Ipobnema 3arocTproeThest i THM, 110 B YHHHOMY CiIMEHOMY 3aKOHOJIABCTBI YKpaiHu
HE MICTHTBCSI BU3HAUCHHS OHATTS IHTEPEC, a IUBLIBHE MPOIiecyalbHe 3aKOHOIABCTBO, IIMPOKO 3aCTOCOBYIOUH Ta-
KHH TEepMiH, HE PO3PI3HSE MOHATTS «IIPABO» Ta KIHTEPEC» 3 TOUKH 30py CHOCO0IB iX 3axucTy. HeBU3HAUCHICTH IHOTO
TIOHSTTS Ha 3aKOHOJIABUOMY PIBHI € ITiZICTAaBOIO JUIs Pi3HOTO HOro TiyMaueHHs rpoMaJisTHAMH, JIep)KaBHUMH OpraHaMu
Ta X mocaoBUMH ocobamu. Busnadaroun y ct. 4 L{uBiIbHOTO TponecyansHOro Kozekey Ykpaiam [3] (mami — LITIK
YKpaiHn) MpaBo Ha 3BEPHEHHS 10 Cyy 0Ci0 3a 3aXMCTOM MOPYLIEHOTo a00 OCIIOPIOBAHOTO MTPpaBa 200 OXOPOHIOBAHOTO
3aKOHOM IHTEpeCy, 3aKOHOJABELb He 3a/1a€ PaMKH TIyMaueHHs L[0T MOHSTTs. Le, y cBOo uepry, € CyTTeBOIO meper-
KOJIOHO ISl peati3allii 0(HOr0 3 OCHOBOIIOJIOKHHUX IIPAB JIOAUHH 1 TPOMa/sIHIHA — HA 3BEPHEHHS JI0 CY/LY.

BpaxoByiouM aKkTyaJbHICTh JAHOTO IUTAHHS, METOIO CTATTi € JOCHI/UKCHHS YMOB Ta MOMEHTY BHHHKHEHHS
MpaBa Ha 3aXUCT Cy0’ €KTUBHOTO CIMEWHOTO iHTepeCy, aHali3 popM Ta CrocoOiB HOT0O 3aXHUCTY.

PesyabTatn pocaimkenns. 3 npuidHaTTiM CimeliHoro kopekcy Ykpainu (mami — CK Yipainum) y 2002 pormi
OyJ10 BIIKPUTO HOBY CTOPIHKY B peryioBaHHi ciMeliHux BigHocut. [TopiBusHo 3 Kopexcom mpo mutob ta ciM’io,
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CK VYkpainu noBHimie, rmuodIIe i 3HAYHOIO MIPOIO TO-HOBOMY PETYJIIO€ CIMEIHI BiTHOCHHH, 3aKPIiIUTIOI0UN CEpest
OCHOBHUX IPUHIMIIIB TAKOTO PEryJIIOBAHHS — HOr0O JHUCHO3UTUBHICTD Ta BU3HAYAIOYU 00 €KTOM 3aXUCTY — OXOPO-
HIOBAHUI 3aKOHOM iHTEpec.

IcTopis MOHATTS «iHTEpec» Y BITYU3HAHOMY CIMEHHOMY 3aKOHOIABCTBI Oepe cBiif modatok y 1918 poi, xomu
OyJ10 3aMoYaTKOBaHO TPATUIIIO PErYIFOBAHHS CIMEHHUX BiTHOCHH OKpeMUMH Kojekcamu. 22 xoBTHs 1918 poky
Oyro npuitHsiTo Komekc 3akoHIB PO aKTH IPOMAISTHCHKOTO CTaHy, NITIOOHE, ciMeiHe 1 omikyHcbke mpaBo PCOPP,
y SKOMY BIEpILIE BXHBAJIOCS MOHATTSA CyO €KTUBHOTO CIMEHHOTO iHTepecy (iHTepecu AUTHHHU, Matepi) [S5].

Bimnosiguo 1o ct. 4 LIITK YPCP 1963 p. 06’€kTOM CyI0BOT0 3aXHCTy OyJI0 BU3HAHO OXOPOHIOBAHHI 3aKOHOM
inTepec. OpHak y ct. 6 LIK YPCP 1963 p. inTepec, cepen 00’ €KTiB 3aXHCTY, HE 3a3Ha4aBCsl, 0 HE MOJKHA TTOSICHUTH
3BUYAIHOI0 HEYBaXKHICTIO, OCKiIbKH OCHOBH IIMBLIBHOTO 3aKOHOAABCTBA 1961 pOKY TakoX HE MICTHIIM HOHSTTS
iHTepecy, SIKMI OM 3HAXOIMBCS MiJl JepyKaBHO-IIPABOBOIO OXOPOHOI0. TOMy MO)KHA 3pOOHMTH BHCHOBOK, IIIO 3aKO-
HOJIaBCTBO PA/ISHCHKOTO MEPioy uepe3 HOPMATUBHY HEY3TOKEHICTh, ICMOHCTPY€E HEOAHO3HAYHE CTABJICHHS J0
MHUTaHHS OXOPOHHU 1HTEpeciB 0coou.

Ha croromuinmHiii 1eHb 1 CIMEHHUM, 1 IIMBUTBHAM MPOIIECYaTbHUM 3aKOHOJIABCTBOM 1IHTEPEC BU3HAHO 00’ €KTOM
3axHCTY, 30KpeMa, 0coba MOKEe 3BEpTaTUCS 10 CYIy 3a 3aXHCTOM CBOiX 3akoHHUX iHTepeciB (cT. 3 LIIIK VYkpainu,
ct. 18 CK Vkpainm).

B ropunuuHiit Hayni icHye IUCKyCis IIORO CIIBBIIHOIICHHS Cy0’€KTUBHOTO IpaBa Ta Ipasa Ha 3axucT. OxHi
ABTOPH BBAXKAIOTH MPABO Ha 3aXHCT IUJIKOM caMocTiiiHUM npaBoMm (€miceiikin I1. @., Pomoscrska 3. B.), iHmIi pos-
DIAAI0Th HOTo, SIK eleMeHT cy0’ektuBHOro npasa (I'pudanos B. I1.)

ITeBHY KOMIIPOMICHY MO3HIIIFO 3aiHSIN HAYKOBII, SIKi BBAXKAIOTh, 110 IIPABO HA 3aXHCT — IIe OJHE i3 IPaBOMOY-
HOCTeil cy0’€eKTHBHOTO MpaBa, ajie B Pe3yJIbTaTi MPaBOMOPYLICHHS BOHO TPaHC(HOPMY€EThCS B CAMOCTIilHE Cy0’ €K~
TuBHe npaso (Menriies P. 111.)

Mu X y CBOIO 4epry, TIOIPH KPUTHUYHI 3ayBaXKEHHS, BBAXKAEMO, 10 OLITBII TIEPEKOHIMBOIO € TIO3HIIIS, BIAOBII-
HO JI0 SIKOi, IIPaBO Ha 3aXUCT MOTPIOHO PO3YMITH SIK CKJIAJIOBY CaMOro Cy0’€KTHBHOTO IPaBa, aJUKEe HE3aXMUILECHEe
Cy0’€KTHUBHE MTPaBO BTpavyae IPUIANIHI MOXKIIMBOCTI HOTO peaizarrii.

Io *x cToCyeTbest KaTeropii iHTepec, TO CIif 3BEPHYTH yBary Ha BU3HA4YCHHS MOHATTA iHTEpec, BiIIOBIIHO
10 SIKOTO, BiH sIBJISiE COOOI0 MPOCTHH FOPUIAMYHUN J103BiJI, CIIPSMOBAHUN HAa JOCATHEHHS KOHKPETHOro Onara Ta
3abe3mnedeHHs oTped Horo Hocis, SKMi X04a 1 He BiTHAWIIOB MPSMOTO BHPa)KCHHS Ta 3aKPIIUIEHHS B IpaBax i
000B’s13KaxX Cy0 €KTIB CIMEHHUX MPABOBIAHOCHH, ajieé BUTIKAE 13 3araJIbHOTO 3MICTY CIMEIHOTO 3aKOHOIABCTBA 1 3a
MEBHUX OOCTaBUH OXOPOHSETHCS JEPKABOIO [S].

BpaxoByroun 3a3HadeHe, MOXKHA TAKOK CTBEPIKYBATH, III0 IIPABO HA 3aXUCT CyO’ €KTHBHOTO CIMEHHOTO iHTEepe-
CY € CKJIQJIOBOIO CaAMOTO0 iHTepecy, aJie TIJIbKH B TOMY BHIIAJIKY, KOJIM BiH OXOPOHSETHCS 3aKOHOM.

3 1poro npuBoay Ayke Branoro € nosutis P.O. Credandyka, sSIKM TAKOXK MOTOKYETHCS 3 KOHIICIIIIEIO BKITIO-
YEHHS TIpaBa Ha 3aXHCT JI0 CKJIaJy caMoro cy0’eKTHBHOTO mpasa. BueHuil cripaBeuIHBO 3a3Hayae, 110 He MOXKHA
CIPUIHATH 1 TOM apryMeHT, 10 3aXHUCTy MiAAraloTh He TIIbKH Cy0’€KTHBHI UBUIBHI paBa, aje i 0XOpOHIOBaH1
3aKOHOM iHTEpecH. AJie TYyT TaKOXK HeMae HisKOI KpaMOJIH, aJUKEe 3aXHCT € CKJIAJI0BOIO K CY0’ €KTHBHOTO LIUBIJIb-
HOTO ITpaBa, TaK i BiIIOBITHOIO CKJIAJI0OBOIO OXOPOHIOBAHOTO 3aKOHOM iHTEpecy, KU, Oymydu (POPMOFO JO3BLITBHOL
MOBEiHKH, TAKOX MAa€ BIAMOBIAHE 3a0e3MeveHH s Bi HOro HerpaBoMipHOro nopyureHHs [7, ¢. 180].

MoIHUBICTh €()eKTUBHOTO Ta CBOEYACHOT'O 3aXUCTy Cy0’ €KTHBHOTO CIMEHHOTO iHTEpeCy HampsiMy ITOB’si3aHa
i3 MOMEHTOM, 3 SIKOTO 0c00a — HOCIi BiIOBIAHOTO Cy0’€KTHBHOTO 1HTEPECY Ma€ MOXKIHMBICTh pealli3yBaTu CBOE
MOBHOBa)KEHHSI 1010 3aXHUCTy BKa3aHOTO iHTEpecCy.

SIKIIO pO3WISLIATH TPABO Ha 3aXHCT K €IEMEHT CaMoro Cy0’ €KTHBHOTO IpaBa, BUIUINBAE, [0 BAHUKHEHHS IIpa-
Ba Ha 3aXHUCT IOB’s3aHE 3 BUHUKHEHHAM y 0COOU IHOTO Cy0’€KTHBHOTO TpaBa. Hanpukinaa, BAHUKHEHHS IpaBa Ha
YTPUMAaHHSI Y TUTUHH Bijl HAPOKCHHS 70 JOCATHEHHS HEIO MMOBHOMITTS, BiAmoBinHo 1o cT. 180 CK Ykpaiuu, o3Ha-
4ae 1 BWHHKHEHHS IIpaBa Ha 3aXHCT Iboro mpasa. [Iporte morpebda B 3aXHCTi 3’ ABISETHCS Y 0COOHU TO/1, KOJIH IIPaBo/
IHTEepeC MOPYIIYEThCS, HE BU3HAETHCS a00 OCIOPIOETHCS IHIIMMHU 0COO0aMH, TOOTO B TOM MOMEHT, KOJH CY0’ €KT
BIIMOBIIHMX BiTHOCHH 3iIITOBXY€ETHCS 3 MEPEIIKOIaMH Y 31iHCHEHHI CBOTX MpaB Ta peaizalii intepeci. Tpaau-
LIHO B IOPUIMYHIA HAyIli MOMEHTOM BHHUKHEHHS TpaBa Ha 3aXHUCT € MOMEHT, KOJIH 0c00a Ji3Hanacst abo Moryia
Ji3HATHUCA MPO MOPYLICHHS ii mpaBa, HOro HeBM3HAHHA a00 ocHoproBaHHs. be3 CymHIBY, 3a3HaYeHE TOJIOKESHHS
MOXe OyTH 3aCTOCOBAHE 1 II0JI0 3aXUCTY CY0’ EKTHBHOTO CIMEHHOTO iHTEpECY.

Bey4u MOBY PO MOMEHT BUHHKHEHHS [TpaBa Ha 3aXUCT Cy0’€KTHBHOTO CIMEHHOTO iHTepecy, CJIi/] 3a3Ha4YUTH,
110 IIelf MOMEHT He 3aBXK/IH CIIIBIIAJIa€ 13 MOMEHTOM IOPYLICHHS cy0’€eKTHBHOTO MpaBa. HYacto cmeopenns nepeu-
K00 071 peanizayii CIMEITHOTO 1HTEPECY € MEePeIyMOBOIO MOPYIICHHS CY0 €KTUBHOTO CIMEIHOTO MpaBa.

3 iporo npusoxy 1. B. BeHexikToBa 3a3Havac, 1110 BANHEHHS HEPEIIKO/ LIOJI0 peali3alii OXOPOHIOBAaHUX 3aKO-
HOM IHTEpPECiB HE 3aBXK/ TATHE 32 COOOIO MOPYIICHHS TIPaB, OHAK MOPYIICHHS Cy0’ €KTHBHOTO MpaBa OJAHOYACHO
CTBOPIOE MEPEIIKOM IIOJI0 Peatizallii CIeKTPy OXOPOHIOBAHUX 3aKOHOM iHTepeciB [4, ¢. 201].

TakyM YMHOM, MOMEHT BHHHKHEHHS IIpaBa Ha 3aXHCT B IIbOMY BHIIAJIKy BHCTYIA€ OJHUM i3 KpUTEpiiB s
PO3MEXKyBaHHS MOHSATH «IIPABO» Ta KIHTEPECH.

Bimnosigao 10 cT. 18 CK Ykpainu, Ko)KeH YYaCHUK CIMEITHUX BiTHOCHH, SIKHIA TOCAT YOTUPHAILSATH POKIB, Ma€
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MpaBo Ha Oe3MOCepeIHE 3BEPHEHHS 10 CYIy 3a 3aXMCTOM CBOTo mpasa abo intepecy. Ognak CK Ykpainu 3akpimmoe
[PaBO JAUTHHH NPOTUBHUTHCS HEHAJISKHOMY BUKOHAHHIO OaThbKaMH CBOiX 00OB’SI3KIB 11070 HEl, sike HEOOMEKeHe
BiKOBUM IIeH30M (cT. 152). To6T0 Oynb-sika IUTHHA, sSIKa B CHIIy CBOTO (DI3HYHOTO Ta MCHXIYHOTO PO3BUTKY MOXeE
aHaJIi3yBaTH CTABJICHHS, OLIHIOBATH CTaH BUKOHAHHS OaThKaMM CBOiX 00O0B’s3KiB IIOI0 HEl, MOXKE BUCIIOBIIOBATH
HEBJIOBOJICHHSI Ta Ma€ MPaBO Ha 3aXUCT CBOIX HpaB Ta iHTepeciB. Takuii 3aXUCT MOXKe 31HCHIOBATHCS Y JIBOX (op-
Max — aJIMiHICTpaTUBHIN — Yepe3 3BEPHEHHSI JI0 OPTaHiB OITIKY Ta MIKITyBaHHS, IHIITUX Jep)KaBHUX OPTraHiB, OpraHiB
MICIIEBOTO CaMOBPSAYBaHHS, a TAKOXX TPOMAJCHKUX OpraHi3alii, - i B OPAIKY camMo3axucTy (TOOTO BIACHUMH
3ycHIUIIMH, Oe3 3BepHEHHs 0 BiINOBIIHHMX opraHiB). OJHAK IpaBo Ha 3BEPHEHHS 0 CyIy BHHUKAE Yy JTUTHHU
TIJIBKH 3 MOMEHTY JOCSTHEHHS 14 pOKiB.

BUHUKHEHHS NIpaBa HA 3aXKCT, 3{iiICHEHHS TAKOTO 3aXUCTY OB SA3y€ThCS 3 HAsBHICTIO IEBHUX IiJCTaB, YMOB,
SIK1 pOOJISITH TAKHIA 3aXUCT MOKIIMBUM 1 HEOOX1THHM.

Ixouay cr. 18 CK Ykpainu He BKa3aHO, 32 IKHX YMOB KOXXCH YYaCHHUK CIMEHHHX BiTHOCHH, SIKUH JOCST YOTHP-
HaJILSATH POKIB MaTHMe MPaBO Ha 3BEPHEHHS JI0 CY/Ty 3a 3aXHCTOM CBOTO MpaBa abo iHTepecy, aHami3 4. 2 c¢1. 18 CK
Vkpainn, a came crioco0iB 3aXHCTY, SIKi 3aCTOCOBYE CyII, A€ 3MOTY BUIUIUTH HACTYIHI YMOBH: TIOPYILICHHS IpaBa/
IHTepecy, HesusHaHHs PaBa/iHTEpeCy, OCIOPIOBAHHS MIpaBa/iHTEpeECYy.

OpnHak, BPaXOByIOYH OCOOJIMBOCTI 3aXHCTy Cy0’€KTMBHOIO CIMEHHOTO iHTEpEeCy, BapTO HAroJOCHTH, IO 3a-
CTOCYBaHHSI KOHCTPYKIIi] «IIOPYIICHHS iHTepeciB 0COOM» B 3aKOHOJABCTBI, a TAKOXK 1 B IOPUANYHIN JTiTepaTypi He
3ycTpivaeThCs. 3BaKalOuM Ha Te€, IO IHTepeC — 3a CBOIM 3MICTOM — € MPAarHEHHSIM 0CcOOHM 10 3aJ0BOJICHHS CBOiX
noTped, TO B JaHOMY BHIIAJIKy MOBA MOXKE MTH TIPO CTBOPEHHSI IIEPEIIKO/ ISt peattizanii inTepecy. Taka KOHCTPYyK-
11is1, Ha HaII IO, € OLTBII B0, TOMY MH OyJIeMO BUKOPHUCTOBYBATH caMe ii.

CTBOpEHHS MepeLIKo I peatizauii cyd’eKTUBHOTO CIMEHHOTO iHTepecy — Lie pe3ysbTaT MPOTUIIPABHUX i,
BHACJIIJIOK YOTO CTa€ HEMOXJIMBUM 33/I0BOJICHHS IHTEpeCY, 1110 TT030aBIIsi€ 0ro HOCis MOXKIIMBOCTI peajli3oByBaTn
el iHTepec MOBHICTIO 00 YacTKOBO.

HeBusHanHsI ciMeiiHOTO IpaBa abo iHTepecy — 1€ il HOCiiB MacUBHOTO 000B’sI3KY, SIKI IIOJISITAIOTh Y 3allepeyeH-
Hi Cy0’€KTHBHOIO CIMEHHOTO iHTEpPeCy YIIOBHOBKEHO OCOOM, BHACIIIOK YOTO OCTAHHS ITOBHICTIO a00 4aCTKOBO
M030aBIETHCS MOKIIMBOCTI 3aJJOBOJBHUTH CBill iHTepec. Lle Mae micie Toxi, KOMU TOW 4YM IHIIWH FOPUANIHUI
GbakT, AKuil Mir OM ciIyryBaTH MiJCTaBOI BUHUKHEHHs CIMEHHOrO MPABOBIIHOLICHHS, HE BU3HAETHCS OJHIEIO i3
cTopin. Hanpukian, 3a pilieHHsIM Cyay Moxke OyTH BH3HaHE 0AaTbKiBCTBO OCOOM BiJHOCHO KOHKPETHOI JTUTHHU
(ct. 128 CK VYkpainn) i TakuM 4HHOM OyJie 3aI0BOJICHO IHTEpEeC JUTHHH B HAJCKHOMY, IOBHOLIIHHOMY BUXOBaHHI,
yTPUMaHHi, TOLIO.

Ocnoprosanns cy0’€KTHBHOTO CIMEHHOTO iHTepecy — MOKHA BH3HAYUTH, SIK CTaH CIMEHHUX BIIHOCHH, MiX
Y4aCHHKaMH SIKUX BUHUKAE CIIp 3 IPUBOAY HAsIBHOCTI a00 BiICYTHOCTI y HUX CY0 €KTHBHOTO IPaBa, a TAKOXK L0710
HaJISKHOCTI TaKOTO MpaBa IMeBHiil 0co0i. TakuM YMHOM, OCIIOPIOBAHUX IHTEPEC IIe HEe MOPYIIYEThCS, aje BHHH-
Ka€ HEeBU3HAYCHICTb, IO TATHE 3a COOOK0 HEMOXIIUBICTH HOTO TIOBHOT a00 yacTkoBOi peanizaiii. Hanpuknan, mpu
BUHHUKHEHHI CIIOPY MK MOAPYXKSAM IPU BU3HAYCHHI MaiiHa y CHiJIbHINA CYMICHIN BIACHOCTI, 3a PIILICHHSAM CYIy
YyacTKa MaliHa JAPY>KMHH, YOJIOBiKa MOxe OyTH 301JIbIIIeHa, SIKIIO 3 HEelo, 3 HUM NpoXuBatoTh ith (4. 3 cr. 70 CK
VYkpainu).

Cy06’ekTUBHUIA CiMeiiHUiA iHTepec Ta Cy0’€KTHBHE IIPABO € CXOXKHUMH, ONU3bKUMH KaTeropismMu, MpoTe BOHU
BCE X He TOTOXHI. Branoro € mosuist 1. B. BenenikToBoi 3 mpuBOgy TOTO, IO OOCST 3aXHCTY, SIKMH HAA€ThCs
cy0’€KTHBHUM TIpaBaM Ta OXOPOHIOBAHUM 3aKOHOM iHTEpecaM y IPpUBaTHOMY TIpaBi € pi3HUM. [lepkaBa He B 3M031
BTUINTH yCi MOXJIMBI HEOOXIIHOCTI, YCBIZIOMIICHI Cy0’€KTOM IpaBa K iHTEPEeCH, B SIKOCTi MPABOBHX HPHIIHCIB.
Takum YMHOM, 3arajbHi FapaHTii OXOPOHIOBAHMX 3aKOHOM IHTEPECIB € 3HAUYHO CIaOIINMH, HDK rapaHTii cy0’ eKTHB-
HUX TpaB, TOMY IOpUAWYHI TapaHTii iHTepeciB HE CIIPSIMOBaHI Ha 1X 3a0€3MCUCHHS, a JIUIIE He TEPEIIKOHKAIOTh iX
3aiticHenHro [4, ¢. 191].

Ha npaxrtuni cTymiHb OXOPOHU Ta 3aXUCTY Cy0’ €KTHBHOTO CIMEHHOTO iHTepecy € 3HaUHO HIDKYHUM, HiXk Cy0’ ek-
THUBHUX IpaB. 3aKOHOAABELb JOCHThH 4acTO BKUBa€e y CiMEHHOMY KOJIEKCi CIIOBOCHONIYUEHHS «B iHTEpecax cim’i»
(ct. 65 CK VYkpainm), «B inTepecax aepxasu, cycrinbetBay (ct. 27 CK Ykpainu), «intepecu autuam» (ct. 207 CK
Vkpalan), THM caMHIM TapaHTYIOYH peai3alliio iHTepeciB, IPoTe e MPOSIBIAETHCS Y (GopMi CIPHUSHHS peaizarii, a
TOMY MOKHA TOBOPHTH, IO OXOPOHA Ta 3aXUCT CYy0 €KTUBHUX 1HTEPECIB Y JaHOMY BHIIAJKY € HETOBHUMH.

IcHye y Hayni Tako JyMKa, IO mpoOiieMa po3MexyBaHHs Cy0’€KTHBHHX IPaB Ta OXOPOHIOBAHMX 3aKOHOM
IHTEpeCiB 3 TOUKH 30y CIOCOOIB IX 3aXHCTy HE Mae Oe3IM0CepeaHBOT0 MPAKTHYHOTO 3HaueHHs. [liliCHO, 3 oIy
Ha cIocoOu 3aXUCTy MpaB Ta iHTEPECiB, SIKi BU3HAUCHI 3aKOHOAABCTBOM, PO3MEXKYBAHHS IIUX JBOX TOHSATH € HE
JIOLIIEHUM.

CK VYkpainu BU3Hauae crocoOM 3aXHCTy CIMEHHHX IpaB Ta 1HTEPECiB, OJHAK 3a3HAYCHUI TEperiK HE € BU-
YEPIHUM, & TOMY CYZOM MOXYTb 3aCTOCOBYBATHUCS i iHIII CIOCOOM 3aXHCTY, K IPaBa, TakK i iHTepecy (CTATHEHHS
HEYCTOMKH, BU3HAHHS IPaBOYMHY HexificHuM). Cirijy Takox Bin3HaunTy, mo HoBui CK Ykpainu 3HauHO po3mmpus
MOXITUBOCTI CYZJOBOTO 3aXHCTy CIMEHHHX MpaB Ta iHTEpeciB, KOJM BBIB TaKi, TPaJUIiiHI JJIs IIMBIIHHOTO MPaBa,
CIOCOOHM 3aXUCTY, SIK BIJIIIKOAYBaHHS MarepianbHOl IKOAH (30MTKIB), MOPAJIBHOT IIKOAH, @ TAKOXK CTATHEHHS HEy-
CTOMKH (T1eHi). Y cIMEHHO-TIPaBOBIi TOKTPHHI 3aBXK/I1 BBAKAIOCS, IO OJIMH 13 OCHOBHUX [IUBLILHO-TIPABOBHX CIIO-
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co0iB 3aXUCTy — BIJIIKOTyBaHHs 30UTKIB — HE MOXKE 3aCTOCOBYBATHCS JJIsI 3aXUCTy CIMEHHUX MpaB Ta iHTEPECiB,
OCKIJIbKM BOHH 33 CBOEIO MPUPOJIOI0 HE MAIOTh BiJIIATHOTO Xapakrepy. OHaK, 3a OCTaHHI AECATh POKIB, MO
Ha IIe TUTAHHS 3a3HaB CYTTEBUX 3MiH. 3 ypaxyBaHHSIM TOTO, IO IHCTUTYT BiIIIKO{yBaHHS IIKOJH — € IIEHTPATbHIM
IHCTUTYTOM BITYM3HSHOI CHCTEMH IIpaBa, CIMEHHI BiIHOCHHHM, 1 B MEPIIy YEpry MaiHOBi, MOXYTh 3aXHIIATHCS
[IUTSIXOM BiJIIIKOYBaHHS 30UTKIB MOTEPITiTiN 0COOi.

BucHoBku. TakiM YHHOM, NPOAHANI3yBaBIIH HAyKOBY JOKTPHHY, YMHHE IMBUIbHE MpOLECyalibHE 3aKOHO-
JTABCTBO YKpaiHM, CTa€ 3pO3yMIINM, IO Hi 3aKOHOABEIlb, Hi BUCHI-NIPABO3HABII HE PO3PI3HSIIOTH Cy0’€KTUBHUI
ciMeifHUif iHTepec Ta cy0’eKTHBHE CiMeHHe IpaBo 3a CIocobaMy iX 3aXHCTY, ke BOHH (CHOCOOM) € OJHAKOBH-
mu. ITpoTe BiIMIHHICTH MiXK IIMMHU KaTEropisiMU MOXKE MPOSIBISATUCH 3 OISy HA MOMCHT BHHUKHCHHS IIpaBa Ha
3axuct. CTBOPEHHsI MEPELIKO Uil peatizamii cy0’eKTHBHOTO CIMEHHOTO iHTepecy 4acTo BUCTYIIA€ MEPELyMOBOIO
HOpYIIEeHHs Cy0’eKTHBHOTO mpaBa. OUYEeBHIHO, IO ICHYIOYI CHOCOOM 3aXHCTy IIpaB HEOOXiZHO 3aCTOCOBYBAaTH,
BPaxoOBYIOUH 0COOIMBOCTI iHTEpECy SK MPAaBOBOI KaTeropii, 30KpemMa Horo TuHaMiKy, abcTpakTHicTs. TeopeTnuHi
OOIpYHTYBaHHs, BUKJIaJICHI B JaHiil cTaTTi, 63 CyMHIBY, MOJIETIIaTh TTOAAJIBIII HAYKOBI HOLIYKH y cepi 3axXucty
Cy0’€KTHBHHX CIMEHHUX ITpaB Ta iHTEPECiB.
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XAPAKTEPHI PUCH PEECTPAIIII PEYOBHX ITPAB
HA HEPYXOME MAUHO B JEP)KABAX €BPOIIEMCBKOI'O COIO3Y

VY crarti WOeThCS MPO OCHOBH Ta XapaKTEpHI PHCH NPABOBOTO PETYIIOBAHHS JEPKABHOL
peecrpallii pe4oBHX IpaB Ha HEPYXOMICTb SIK CAMOCTIHHOTO IIPABOBOTO IHCTHUTYTY 3a 3aKOHOJIAB-
cTBOM Jesikux aepxas €C. JlocmimpKyeThes MpaBoBa IPUPoIa OKPEMUX 00’ €KTiB HEPYXOMOTO Maii-
Ha Ta HEOOXIiJHICTh AEpXKaBHOI peecTpauii MpaB Ha HEPYXOMICTh HA PI3HUX NMPABOBUX 3acajax,
3BEPTAETHCS yBara Ha OKpeMi CIipHi MOMEHTH 3aKOHO/IAaBCTBA pi3HUX Aepxkas €C.

Knrwouosi cnosa: nepyxomicmo, nepyxome MaiHo, NPagoGULl PexcuM HEPYXOMOCMI, OePHCAGHA
peecmpayis pewosux npas.

B crarbe naer peub 00 OCHOBaX M XapaKTepHBIX YepTax IPaBOBOIO PETYIMPOBAHUS TOCyAap-
CTBEHHOH PETUCTPALUU MPAB HA HEABMKUMOCTh KaK CaMOCTOSITEIILHOTO IIPABOBOTO HHCTHUTYTA T10
3aKOHOJATEIbCTBY HEKOTOPhIX rocyaapetB EC. Mccnenyercst mpaBoBasi Ipupo/a OTACTbHBIX 00b-
€KTOB HE/BIKMMOTO UMYIIECTBA M HEOOXOANMOCTh FOCYAapPCTBEHHON PETHCTPAILVH 1IPaB Ha He-
JBIJKUMOCTD Ha PA3IMYHBIX IPABOBBIX OCHOBAHUSAX, O0paIaeTcss BHUMAHUE Ha OTACIbHbIEC CIIOP-
HbIe MOMEHTBI 3aKOHOJATeNIbCTBA pa3Iu4HbIX rocynapcets EC.

Knroueesvie cnosa: nedguicumocmyb, HeOBUNCUMOE UMYUECTNBO, NPABOBOL PEHCUM HEOBUNCU-
Mocmu, 20Cy0apCmeenas peucmpayiis 6euHbIx npas.




