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BIJILIKOJY BAHHSI IIKOJIM, 3ABJAHOI 3JIOYHMHOM,
SIK NIJICTABA 3BLILHEHHS BIJ] KPUMIHAJILHOI BIAITOBIIAJILHOCTI

VY crarti mochiKeH 3araibHI BHAW 3BUIBHEHHS BiJl KPHUMIHATBHOI BiANOBINAIBHOCTI, iX
mijzcraBu Ta ymMoBH. [IpoaHaiizoBaHi IMBUIBHO-NIPABOBI HACITIIKK 3BUIBHEHHS BiJl KPUMiHAJIbHOI
BiJITOBIZIAJIBHOCTI. 3aNpOIIOHOBAHI MIISXH MiJABUIICHHS e(EeKTHBHOCTI IHCTUTYTY 3BUILHEHHS Bij
KpUMiHATBHOI BiATIOBIATBHOCTI B YKpaiHi.

Knrouogi cnosa: 3sinvhents 6i0 Kpuminanbhol 6i0N0GI0ANbHOCH, BIOWKOOYEAHHS WKOOU,
3a60AHOI 3TOYUHOM, eeKmMUHICMb, 2YMAHI3AYIS.

B cratbe nccnemoBanbl 00IIHE BHIBI OCBOOOKICHUS OT YTOJOBHOW OTBETCTBEHHOCTH, HX OC-
HOBaHUs U ycioBusl. [IpoaHan3npoBaHbl IPaskKIaHCKO-IIPABOBBIC MOCIECICTBHS OCBOOOKICHHS OT
YTOJIOBHO# OTBETCTBEHHOCTH. [Ipe/sioyeHbl IyTH NOBbILeHHUs 3QPEKTHBHOCTH HHCTUTYTa OCBO-
OOXKJICHUS OT YIOJIOBHOW OTBETCTBCHHOCTH B YKpanHe.

Kniouesvle cnosa: oceobodicoenie om y2on08HOU OMEEMCMECHHOCIU, BO3MEUeHUsl 6pedd,
NPUYUHEHHO20 NPeCMYNIeHUeM, IPHEeKMueHOCmb, 2yMaHU3AYUSL.

In this article general kinds of discharge from criminal responsibility, their grounds and
conditions have been investigated. Civil consequences of discharge from criminal responsibility
have been analyzed. Ways of increasing effectiveness institution of discharge from criminal
responsibility in Ukraine have been offered.

Key words: discharge from criminal responsibility, compensation for damages of a crime,
effectiveness, humanisation.

Beryn. 3akpuTTsi KpUMIHAIBHUX CIIPAB y 3B’SI3KY 31 3BUIBHEHHSIM BiJl KDUMIHAJIBHOI BiINOBIaIbHOCTI HA ChO-
ronHi B YKpaiHi CTa€ 4aCTUM SIBHIIEM, SIKE, 10 TOTO XK, i aKTHBHO MPOIATryEThCS PI3HIMU T1IKAMU BIIAJIU SIK OUH
13 IUIAXiB 0 TyMaHi3amii HalliOHAJBHOTO 3aKOHOAABCTBA. YBara JAepkaBH B 0c001 i1 KOMIETEHTHHX OpTaHiB (B
MEPILy Yepry Cyay) 0 IHCTUTYTY 3BUIbHEHHS BiJl KPUMIHAJIBHOT BiAMOBIIAILHOCTI BUSBIISETHCS HE TIJIBKH Y TIOSIBI
y KpuminansHomy konekci (mam — KK) Ykpaiau BiAIOBiTHOTO po3aiiy, a i y MOAaIbIIOMY KOHTPOII 3a 3aCTO-
CyBaHHAM ioro HopM. Lle minTBepmxyeThes MpuiHATTAM noctanoB [lnenymy Bepxosrnoro Cyny Ykpainu «Ilpo
NIPAKTHKY 3aCTOCYBaHHs CylamMy YKpaiHU 3aKOHOJABCTBA PO 3BIILHEHHSI 0COOM Bl KPUMIHAIBHOT BiIIOBIJalIb-
HocTi» Bix 23 rpymss 2005 poky Ne 12 ta «IIpo nmpakTUKY po3IIsLy CyoaMH CIpaB PO 3aCTOCYBAHHS MIPUMYCOBUX
3axX0/1iB BUXOBHOIO Xapakrepy» Bia 15 tpaBus 2006 poky Ne 2. Ile npuBepHyI0 TaKOX yBary 6araTbox Cy4acHHX
SIK BITYM3HSHHX, TaK 1 3apyODKHUX HayKoBIIiB, a came Amikneposa X./I., baynina FO.B., Boiika A.M., I'ytoposoi
H.O., I'yberkoi O.A., Aynoposa O.0., €xnonsuesoi A.B., XXurnoro O.0., JlicHieBcrki-Kocraprosoi T.A., Hamen
O.B., Ilepenani O.B. Ta iHImNUX, 3aBASKU JOCIIDKSHHSIM SKHX OyJI0 3HAYHO Y0CKOHAJICHO IHCTUTYT 3BIIbHEHHSI BiJ|
KPUMiHAIBHOI BIAMIOBIIABHOCTI, aje, Ha)allb, BEJIUKE KOJIO MUTaHb 3AJIUIIAETHCS TUCKYCIHHUM U JTOCi.

IMocTanoBka npodsemu. B mekax mi€i cTaTTi aBTOp 3BEpTa€E yBary Ha MUTaHHS BiAIKOAYBaHHS [IKOIM, 3aB/Ia-
HOI 3JI0YMHOM, 0CO0O0F0, sIKa 3BUIBHSAETHCS BiJl KPUMIHAIBHOI BiIMOBIAAIBHOCTI. 3HAUHHN IHTEPEC CIIPSIMOBAHO
Ha JTOCIIKEHHsI IUBLIFHO-IIPABOBUX HACIIAKIB 3BUTBHCHHS BiJ] KpUMIHAIBHOI BiAMOBiNaIbHOCTI. CTaBUTHCS 3a
MeTy po3po0Ka IUTAXIB MMiIBUIICHHS €(EKTUBHOCTI IHCTUTYTY 3BUIbHEHHS BiJl KPUMIHAJIBHOI BiAMOBIAAIBHOCTI B
Vkpaii.

PesyabTaTn pocaimxenns. 3aranpHa yactuHa KK Ykpainu nependauae cim 3araibHUX BHIIIB 3BUTBHEHHS Bil
KpUMIiHAIBHOI BiAMOBiAAIbHOCTI (CT. CT. 45, 46, 47, 48, 49, 97, 106 KK), a Takox aMHICTiI0 Ta TOMWITyBaHHS,
BusHaveHi 4. 1 ct. 44 KK Ykpainu. Cinij BiI3HAYNTH, 10 OCTAHHIM YaCOM Cepe[l A0 CIIiTHUKIB MOIUPEHOO € TyMKa
PO HEOOXITHICTh BUKIIIOYCHHS MOMIUTYBAaHHS 3 BUJIIB TAKOTO 3BUIBHEHHS Ta BIAHECEHHS HOTO TINBKU J0 BHIIB
3BUIBHEHHS Bijl OKAPaHHS, Ky MH HOBHICTIO i ATPUMYEMO.

BinbiricTe BUIIB 3BIIBHEHHS BiJl KPUMIHAIBHOI BiIOBITAaIbHOCTI BiOYBAa€ThCS TUTLKU 32 YMOB BUMHCHHS
3JI0YMHY HEBEIMKOI YH CePEeIHbOI TKKOCTI Ta MPH HASBHOCTI Mi/ICTaB, sIKi 3000B’S3YI0Th UM JJO3BOJSIOTH 3BilIb-
HHUTH 0cO0Y BiJI KpUMIHAJIBHOI BiINIOBINAIILHOCTI, ajie He peabiniTyBaTy 1i. BUKIIOUEHHS CTaHOBIIATh 3BUIBHEHHS




HumanHa KPUMIHATILHO20 NPAsa, KPUMIHONO02IT Ma KPUMIHAIbHO-6UKOHABH020 NPa6a

BiJl KpUMIiHAJIBHOI BiIIOBIaTbHOCTI Y 3B’ 513Ky 13 3aKiHYEHHSM CTPOKIB JaBHOCTI Ta CIelialbHi BUIU 3BUIbHEHHS,
nependadeHi Ocobnuoro yactunowo KK. 3 omsiny Ha Te, 1110 MUTaHHS BU3HAYCHHS Ta BIIMEKYBaHHS YMOB Ta ITiJ-
CTaB 3BITBHEHHS BiJ] KPUMIHAJIBHOI BIAMIOBINANBEHOCTI He Oy/IM BPETy/IbOBaHI KPUMIHAIBHAM 3aKOHOM, a HaBKOJIO
HUX B Haylli KPUMIHAJIBHOTO TpaBa TPHUBaNa MOCTIHHA JUCKYCis, a TAKOXK 3 METOIO MMOJOJAHHS IUTYTaHUHH Yy iX
3aCTOCYBaHHI TeOpeTHKaMH 1 npaktukamu, [Inenym Bepxosroro Cyny Ykpainu po3’scHuB HacTynHe. [lo-nepuie,
YMOBOIO 3BUTBHEHHSI OCOOH BiJi KpUMIHAJIBHOI BiIIOBITaTbHOCTI € BUMHEHHS HEIO IEBHOTO YMHCHOTO 3JI0YHHY,
HE3aJIeXKHO BiJl TOTO, 3aKiHUEHO HOTO Y Hi, BIMHEHHH BiH 0MHO0C000BO 4 y cmiByyacTi. [lo-apyre, migcraBoro Ta-
KOTO 3BUTbHEHHSI MOXKe OyTH 200 MeBHA MOBE/IHKA OCOOH MiCyIsl BUMHEHHS 3JI0YHMHY, SIKY JIepyKaBa 3a0X04ye (IifioBe
KasiTTsl, IPUMHUPEHHS BUHHOTO 3 [OTEPIIUINM, IPUINUHCHHS 3JI0YUHHOI JisIIbHOCTI Ta J0OPOBIIbHE MOBIJOMIICHHS
PO BUMHEHE TOI1I0), a00 HACTAHHS TIEBHOT oI (HapUKIIa, 3MiHa 0OCTAaHOBKH, 3aKiHYEHHS CTPOKIB JaBHOCTI).

Ha Hamry 1yMKy, He MOXKHA TIOTOJUTHCS 3 THM, III0 YMOBOO 3BUIBHCHHS 0COOHM BiJl KpUMIHAIBHOT Bi/IIIOBIaJTb-
HOCTI € BYNHEHHS HEIO JIMIIe YMUCHOTO 3JI04MHY. BBakaemo, mo oOMexeHHs cepH Iii IHCTUTYTY 3BUTbHEHHS
BiJl KpUMIHAIBHOT BiIIIOBIJaILHOCTI JIMIIE YMHUCHHUMH 3JI0YMHAMH HABPSIJ YU € OOTPYHTOBAHHM, SIK 3 TOUKU 30py
TYMaHHOCTI, TaK 1 3 TOUKH 30py OyKBH 3aKOHY.

[lizcymoByro4H BHIIE3a3HAUCHE, BIIMITUMO, 11O BC1 IMiICTaBU 3BUTbHEHHS B/l KpUMiHAIBHOI BiAMIOBIJATBHOCTL
MOIISIFOTHCS Ha Ti, 110 3aJI€XKAaTh BiJl MOBEIIHKH 0COOH MiC/Isi BANHCHHS 3JI0YMHY, TOOTO MAEThCS HA yBa3i aKTHB-
Ha TTO3UTHBHA IIOCTKPUMIHAIbHA MTOBE/IHKAa 0COOM, Ta Ha Ti, 1[0 3aJeXKaTh BiJ HACTAHHS MEBHOI MOAii, TOOTO He
noTpeOyI0Th AKTHBHOTO MO3UTUBHOTO BTPYyYaHHS OCOOM, 1 BUMAraroTh BiJl HEl JIMIe yTPUMATHCh BiJ IEBHUX il
(BUMHEHHSI HOBOTO 3JI0YMHY, YXWJICHHS BiJl CIIIICTBA Ta CYIY).

Tak, 3BUTBHEHHIO BiJI KpUMIiHATBHOT BIIIIOBITaTBHOCTI Y 3B’ 3Ky 3 HiffoBUM KastTsaMm (ct. 45 KK) BmacTuBi Taki
MiACTaBHU: LIMPE KaSATTSA, aKTUBHE CIPHSIHHS PO3KPUTTIO 3JI0YMHY, OBHE BIIIIKOAYBAHHS 3aBJaHUX 30MTKIB a00
YCYHEHHsI 3aIoisHOT mKoau. J{o mijcTaB 3BUIBHEHHS BiJl KpUMIHAIBHOT BIANOBIAAIBHOCTI Y 3B 513Ky 3 IPUMHUPEH-
HSIM BUHHOTO 3 noreprinmMm (cT. 46 KK) Hanexars IpruMUpPEHHS 3 TIOTEPITIIAM Ta BiAIIKOIYBAaHHS 3aBIaHUX HEHO
30MTKIB @00 YCyHEHHS 3aroisHOT MKOAU. Sk 0a4nMo, 3arajJbHUMH JUIS LUX BUAIB 3BUIBHEHHS € BiJIIKOAYBaHHS
3aBJIaHMX 30UTKIB Ta YCYHEHHS 3aIO/isHOT IIIKO/IN.

[lizcTaBoto 3BiIbHEHHS BiJi KPUMiHAIBHOI BiIIOBITaTBHOCTI Y 3B 53Ky 3 Iepeaaucio 0coOu Ha MopykH (cT. 47
KK) € mmpe kasTtst 0co0H, 1110 BUMHHIIA 3JI0YUH Ta 10/1a4a KJIONOTAHHS KOJIEKTHBY MiJIPUEMCTBA, YCTAHOBH Y1
oprasizarii mpo B3sTTs il Ha MOPYKH. 3 IIbOTO BUIUINBAE, IO IIUPE KAsITTS € 3araIbHOIO MiJICTaBOIO 3BUTEHEHHS JUIS
BKa3aHOTO BHY 3BUIBHEHHS BiJl KpUMIiHAIBHOI BiAMIOBIJAIIEHOCTI Ta JUIS 3BUTBHCHHS Y 3B’ A3KY 3 JIHOBUM KasTTIM
(ct. 45 KK). AJie B niepiiioMy BUIIaIKy, HCOOXIIHUM € OJHOYACHE MOETHAHHS TAKHUX BOX IMTiJICTAaB: IUPOTO KAATTS
Ta KJIOIOTAHHS PO B3STTS HA MOPYKH, a B IPYTOMY — TPHOX: IIMPOTO KAsTTS, aKTHBHOTO CHPHUSIHHS PO3KPHTTIO
37I09KHY, IOBHOTO BiJIIKOAYBAaHHS 3aBIAaHUX 30UTKIB a00 YCYHEHHS 3arOisTHOT IIKO/H.

[lizctaBamu 3BiJIBHEHHS BiJi KPUMIHATIBHOT BiMOBIAAIBHOCTI y 3B’ 3Ky 31 3MiHOIO 00cTaHOBKH (cT. 48 KK) €:
3MiHa OOCTaHOBKH BHACIIIOK BTPaTH BYMHEHHUM JiSTHHSIM CYCITLIbHOT HEOS3MEYHOCTI Ha 9ac po3CiimTyBaHHsS abo
PO3IIAy CIpaBH B Cy[i, Ta BTpaTa 0co00I0 CYCHIIbHOT HeOE3MeUHOCTI BHACIIIOK 3MiHA 0OCTaHOBKHU.

Tpboma mifcTaBamMu 3BUTBHEHHS BiJl KPUMIHAJIBHOI BIANIOBIAAIBEHOCTI y 3B 53Ky 13 3aKiHUCHHSIM CTPOKIB JIaB-
HocTi (cT. 49 KK) BBaykaeMo CIUTMB BH3HAUCHHX B 3aKOHI CTPOKIB, BIICYTHICTh OOCTABHH, IO 3yNUHSIOTH TIepedir
JaBHOCTI, Ta BiCyTHICTh 0OCTABHH, 1110 HEPEPUBAIOTH NEepedir JaBHOCTI.

€ IMHOIO MIICTaBOIO, Ky BU3HAYMB 3aKOHOJABEIb Y HOPMI, IO nepeadadae 3BUTbHEHHS BiJl KpHMIiHAIBHOI BiJl-
MOBITAJIFHOCTI 13 3aCTOCYBaHHSM IPHMYCOBHX 3aXO0/iB BHXOBHOTO XapakTepy (cT. 97 KK) € mpuitHATTS pimmeHHs
PO MOKJIMBICTH BUITPABJICHHS HEMOBHOMNITHBOTO 0€3 3aCTOCYBAHHS MOKAPAHHSL.

Y HOpMI KpUMIHAJIBHOTO 3aKOHY, SKa Mependadae 3BUIBHEHHS y 3B’s3Ky 3 amHicTiIo (cT. 86 KK) BkasyeTbes,
10 MiCTAaBOIO TAKOTO 3BUIGHEHHS € 3aKOH MPO aMHicTiro. CIig BiAMITHTH, 110 3aKOH MPO aMHICTIIO € IPAaBOBOIO
HiJICTaBOIO, a PaKTHYHY ITiICTaBy 3BUIBHEHHS BiJl KpUMIHAJIBHOT BiIIOBIIAIBHOCTI y 3B 513Ky 3 aMHICTI€I0 MIepea-
6aueHo Oe3nocepeIHEO 3aKOHOM IIPO aMHICTIIO.

3BUIPHEHHS BiJ KpUMIHAJIBHOI BiAMOBIAAIBHOCTI, epeadadene cT. 106 KK, moknuBe Ha migcTaBax 3aKiHYeHHS
CTPOKIB TaBHOCTI Ta BiICYTHOCTI 0OCTaBUH, BU3HAYCHHUX 4. 2, 4. 3 cT. 49 KK.

[TpoanamnizyBaBImy BUAY 3BITBHEHHS BiJl KPUMIHAIBHOI BiIIOBIJaIBHOCTI, TepedadeHi y 3araibHii 9acTHHI
KK, noxomumo BHCHOBKY, L0 BiALIKOAYBaHHS 3aBAaHHX 30WUTKIB a00 yCyHEHHs 3alOAisSHOI IMIKOAM SK IiJcCTaBa
3BIJIBHEHHS NepeadayeHa YNHHIM KPUMiHaJIbHUM 3aKOHO/IABCTBOM Jinie y cT. 45 Ta cT. 46 KK.

3aKpUTTS KPIMIHATIBHOI CIIPaBH Y 3B’SI3Ky 3 Iepeadeio 0coOM Ha MOPYKH Ta y 3B’SI3KY 31 3MIHOIO 0OCTaHOBKHI
He 3BiIBHs€ 11 BiJl 000B 3Ky BiAIIKOAYBAaTH MaTepiaibHi 30MTKH, 3aBJaHi HEIO JAEPKaBHUM, TPOMAJICHKHM iHTe-
pecam, oprasizanism abo rpomagsiHaMm. He BuKIIMKae 3amepedeHs i Te, mo 3akoHoM Ykpaiuu «IIpo 3actocyBaHHs
amHicTii B YkpaiHi», nependaueHo, 110 aMHICTisl TAaKOXK HE 3BUIBHSE BiJl 000B'SI3KY BiAIIKOAYBAaTH 3aIOIisSHY 3710~
YHHOM LIKOJY, TIOKJIaJI€HOT0 Ha BUHHY 0CO0Y BUPOKOM YU PIiIICHHAM Cyy.

AgTtop, noromkyrounch 3 [limokosoro T.I1., mo nmoknaneHuii Ha 3BUTBHEHY BiJl KPUMIHAIBHOT BiIMOBIIAITb-
HOCTI 0c00y 000B’S30K BiJIIKOMyBaHHS 3alOMISHOI ITKOIU YK 30HMTKIB € YUBLIbHO-NPABOBUM HACTIOKOM MAKO2O
36inbHenns (KypeuB Haul. — K.O.), 110 MepeHOCHTh 3aXUCT MaHOBHX MpaB Ta iHTEpeciB MOTEPIIIOro B chepy
LUBIJIBHO-TIPABOBUX BiTHOCHH [1, c. 9], BBaxkae, 0 B pe3yNIbTaTi IIbOT0 3HAYHO 3HIDKYETHCS e(pEeKTHBHICTh 3aCTO-
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CYBaHHS IHCTHTYTY 3BUIbHEHHS BiJl KPHMiHAJIBHOI BiIIOBITaIBHOCTI, a caMe (YHKII] 3am00iraHHs 3M0YUHHOCTI,
BUIIPABJICHHS BUHHUX, KOMITCHCALlii 3aBaHOT 3I0YMHOM ILIKOMH.

SIk moKka3ye IpaKTHUKa, CTABICHHS OCOOH, siKa BXKE 3BUIPHEHA BiJI KPHMIHAIBHOI BIAIOBINATBHOCTI 0 IIUBLTb-
HOTO IT030BY, HOTEPIIJIOro Ta HEOOXIJHOCTI peaNbHOTO BiAIIKOTYBaHHS 3aBIAHUX 30MTKIB Ta YCYHEHHS 3alOMIsTHOL
MIKO/TH, y OUIBIIOCTI BUMAJKIB, 30BCIM MPOTUIICKHE CTABJICHHIO /10 TAKUX 00O0B’SI3KiB 0COOU, TIUTAHHS PO 3BLJIb-
HEHHS SKOi TUTBKH BHPILIYETHCS CynoM. ToMy mpHiiMaTé pillieHHs PO 3BUTBHEHHS 0COOM BiJ KpUMIHAIBHOL BiJl-
MOB1TAJIFHOCTI Cy/l TOBMHEH Ha MiJICTaB1 BXE peai3oBaHOTO aKTy BiAIIKOAYBaHHS 3aBIaHUX 30MTKIB Ta YCYHEHHS
3anofistHol mkoau. Came Taka MOCIiZIOBHICTD il MOYKe HAWOUIBI ¢()eKTUBHO CTUMYITIOBATH 0CO0Y, sIKa BUHHMIIA
3JI0YMH, JI0 BITHOBJICHHS [IPaB IOTEPIILIIOTO.

3 nporo npusoay boiiko A.M. CIyLIHO 3ayBa)KMB, IO «OCTaHHIM YacCOM CIIOCTEPIraeThCsl MiJIBUILCHHS 3a-
LIKaBJIEHOCTI MPOOIEMATHKOIO Bi/JIIKOYBAHHS 3aIIO/ISTHOI 3JI0YMHOM IIKOJIY Ha IiJICTaBi HOPM KPHUMIHAJILHOTO
MaTepiaJbHOTO TpaBa, SK B 3B’SA3Ky 3 IiABUIIEHHSAM 3aIiKaBICHOCTI J0 JKEPTBH 3JI0YHHY, TaK 1y 3B’SI3KY 3 MOMIY-
KOM LIIAXIB PO3IIMPEHHS MOXJIMBOCTEH BIUIMBY Ha 0Ci0, BHHHMX Y BUMHEHHI 3JI04MHIB [2, c. 4].

B ropunuuHiit miteparypi 3’sBuBcs psx myOmikamnii Ha mro Temy. Hanpuxian, IMepenags O.B., Oynyqn npu-
XIJIBHALCIO TEOPii MOBHOTO BiIIKOIYBaHHS IIKOIU NOTEPIIIOMY Ta PO3MIKUPEHHS MEX Jii MPUMUPEHHS IIPH 3B1IIb-
HCHHI BiJl TIOKapaHHs YM HOTO TOM SKIICHHS 1 Ha 3J0YMHM CEPEIHBOT TSHKKOCTI Ta TSDKKI, 8 TAKOXK BUMHEHI T10-
BTOPHO CTBEP/DKYE, IO UePe3 «...BIAIIKOMYBAHHS IIKOMH, ... 3BEPTAETHCS OUIBIIE yBark Ha 3aXUCT MaTepiaibHIX
Ta MOPaJbHUX IHTEPECIB MOTEPIIIOTO, sIKi Oy MOPYIICH] 3JI0YMHOM; 10 BHPIIICHHS MUTAHHS IIPO 3aCTOCYBAHHS
a00 He3acToCyBaHHs KPUMIHAIBHOT BiJIMOBIaIbHOCTI 3aJ0BOJILHSAETHCS KapaJlbHa BUMOTA MPUHIMITY HEO0OXiTHOT
(comianbHOT) BIMOBIMATBHOCTI 0COOH, siKa BUNHHIIA 3TI0YHMH; OCTAHHBOIO YCBIIOMITFOETHCS XapaKTep CIPUYNHEHOT
LIKOJY Ta, K HACTIJOK, BUABJSIEThCA IIUPE AisUIbHE KaiTTs Tomo» [3, c. 10]. BoHa mpomoHye BBa)kaTu BiIIKO-
JIyBaHHS IIKOJM BUKOHAHUM Ta 3BIJIbHCHHS BiJl KPUMIHAJIBHOI Bi/IMOBIAILHOCTI MOXKIMBHUM JIHIIE TICISI CILIATH
BHHHOIO 0CO0OI0 JI0 IepKaBHOTO Oro/pkeTy cymy 10 20% 30UTKiB, IO BiAMIKOAOBYIOTHCS [3, . 13].

OcTaHHS TPOMO3HLIA, HA HAII MOIIAA, € JOCTaTHBO CIIpHOI0. Take 3000B’S3aHHS BUKJIMKAE HU3bKY CyIie-
pedHOCTEeH, HAIIPHUKIIAA: XTO MOBHHEH BUPIIIyBaTH, sIKy CaMe NPOLEHTHY CTaBKy HEOOXIHO CIIATHTH 0C00i, 0
3BUTBHSETHCS BiJl KPAMIHAIBHOI BiIIOBIIATBHOCTI?; YOMY KOIITH IOBHHHI OyTH TIepepaxoBaHi 0 Jep>KaBHOTO
OIO[DKETY, a He JI0 MICLEBOro?; SKIO Mae MiCLle MOBEPHEHHs pedi B HATYpi, XTO BUPILIye MUTAHHS il peaybHOi
BapTOCTI?; YoMy 0c00a, sIka MPUMHPIIIACh 3 MOTEPILINM, BIAIIKOAyBaNa 3aBJaHi foMy 30MTKHM Ta IIKOAY, ajie He
CIIPOMOYKHA CIUIATUTH JICPXKaBi BU3HAUCHY CyMY, HE MOKe OyTH 3BUIbHEHA BiJf KpUMiHAIBHOI BifmoBinansHocTi? LI
MHUTAHHS, SIK BUJAETHCS MMiJULIraloTh B MOJAJIBLIOMY JICTaIbHOMY aHai3y.

[koma C.M. BuCyBae TyMKy IIpO Te, IO 3BUIBHATH Bil KPUMIHAIBHOI BiIIOBIJaIbHOCTI 0COOY MOXKHA JIMIIIE
TICJIS CTUIAaTH HEIO BCiX CYIOBHUX BHUTPAT Ta BIAIIKOTYBAHHS LIKOJH ITOTEPILIOMY, Ta CTBEPIKYE, IO « ... 10 OCi0,
SIKHX 3BUIBHSIOTH Bijl KPUMIHAJIBHOI Bi/IIIOBIaJIbHOCTI 32 aMHICTi€I0, Mae OyTH Ipe/’ IBICHO OBHUI «COLiabHIN
paxyHOK» 3 BiIoBiTHUM KoedimieaTom» [4, c. 10].

Buxozasuu 3 TOTOo, 1110 «HE € NEPEIIKO00 YIS 3aCTOCYBaHHs 3aKOHY IIPO aMHICTIIO Te, 1110 0c00a, JAI04H 3roLy
Ha 3aKPUTTSI KPUMIHAJIBHOI CIIPaBH 3a LI€I0 HEpeaOuLIiTyIouor0 IiICTaBOI0, BOJHOYAC HE BU3HAE ceOe BUHHOIO B
IHKpUMIHOBaHOMY il 3]I09HHI, ITi/T aMHICTIFO MOKYTb TIOTPAILISITH OCOOH, SIKi HE CTaJI Ha IIUISX BUIIPABICHH [ 1,
c. 184], Ha Hau nomisi, He MOYKHA TIOTOIUTUCH 3 THM, I1I0 MaCOBE 3aCTOCYBAHHSI aMHICTil, SIK BU/Ly 3BUIBHEHHS BiJ
KPUMIiHAIBHOI BIIMOBIAILHOCTI € IIJTKOM BUIIPABIAHUM 1 TAKWM, 1[0 Bi/IMOBIIa€ 3a/1a4aM aHAIi30BAHOTO IHCTHUTY-
Ty 30KpeMa, Ta KpIMiHAJILHOTO TpaBa B mijomy. [lopsy 3 muM, 3rigHo 3 taHuME Jlep:kaBHOI CylIoBOT aaMiHicTpaii
Vkpaiuu, KibKicTh 0ci0, 3BIIbBHEHUX BiJl KPUMIHAIBHOT BiIMOBITAIBHOCTI Y 3B’SI3KY 3 aMHICTI€I0 HEBITHHHO 3pO-
crae. Tomy cynam HeOOXiTHO OLTBII peTeNbHO NOCIHIKYBaTH KaHAWIATIB Ha Take 3BUIbHEHHs. [IpoTe BcTaHOB-
JICHHS Takoi 3a00pOHM Ha 3aCTOCYBAaHHS 3BUILHEHHS BiJl KpUMiHAJIBHOI BiIIOBIAaIBHOCTI y 3B 53Ky 3 aMHICTIEIO €
JIy’)Ke CMIJIMUBUM KPOKOM, HACIII/IKU SIKOTO MIepea0aunuTh He MOXKIINBO.

He MeHII icTOTHEM HEJOJIIKOM IIPH 3aCTOCYBaHHI 3BUIBHEHHS BiJl KPUMIHAJIBHOI BIJIIIOBIAIBHOCTI € Te, 10
3aKOHO/IaBeIlb OOMEKHB POJIb MOTEPIIIIOro, BU3HAYMBIIKM MOXIIBICTh BpaXyBaHHs HOTO CTABJICHHS /10 3BUIBHCHHS
0co0H, 1110 BYUNHMIIA 37IOYHHHI il 10 BiIHOIICHHIO 10 HHOTO JIUIIIC B OJIHIi CTATTI KPUMIHAIBLHOTO 3aKOHY — CTATTI
46 KK. 3 1mporo mpuBojy, CIYIIHOK BHIAETHCS MO3ULis CHIO0MbIEeBOT A.B., sika Haromomrye, oo HEOOXiqHO y
Marepiajgax KpUMiHaJIbHOI CIPaBH MaTu iH(GOPMAIIO PO Te, YU MA€E MOTEPIINI Tics Aiif BUHHOTO MO BiIIKO-
JIyBaHHIO IIKO/IU, 3aTIO/IisTHOT HOMY 3JI0YHMHOM, ITPETEH311 10 BUHHOTO i Y¥ 3TrOJHMII BiH i3 3aKPUTTAM KPUMiHAIIb-
HOi cmpaBu [5, ¢. 91-92]. Ane 0OCHOBHUMH MOKa3HUKaMHU MisTTBHOCTI NMPaBOOXOPOHHUX OpTaHIiB B YKpaiHi Oyia
il HeopMaTbHO 3aJIUIIAETHCS KITBbKICTh 0Ci0, MPUTSATHEHUX 10 KPUMIHAJIBHOI BiIIOBIJaIbHOCTI, @ HE KITbKICTh
MOTEPIINX, MPaBa IKUX OyJI0 BIAHOBICHO, a 30UTKH, 3aBJIaHi iM 3JI04MHOM, BiJIIIIKOJOBAHO.

ITpaBa THX, XTO MOCTPAXKIAB BiJ| IPABONOPYIICHB, TIHCHO OyayTh 3aXUIATUCS, SKIIO MUTAHHS 3aXHUCTY HpaB
MoTepninux Oyae OJHUM 3 OCHOBHMX IHTaHb MPHU OLIHII KPUTEPIiB poOOTH OpraHiB MpaBOMOPSIKY. AJie TaHUl
KpHTEpii mpamoBaTiMe B TOMY BHUIIAJKYy, SIKIIO Oyje NMpUHHATA HOBA IMapajnrMa NPH3HAYSHHsS KPUMIHAIBHOTO
MPaBOCY/JIS — Ha MEPIINI TUIAaH BUCYBaTHMEThCS HEOOXITHICTh BiIIKOTyBaHHS 3aBIaHOT MOpaJbHOI, pi3maHOT i
MaiHOBOT HIKOAM MOTEPIIOMY 1 3aydeHHs 3JIOYMHIS JI0 COLiaIbHO-peabimiTaliiiHuX mporpam, a He Kapa 3I10-
yuHIA 3 60Ky Aepxkasu [0, c. 71-72]. ToMy BpaxyBaHHS IIpaB IIOTEPIIIIOTO BiJl 3I0YMHY NPH 3BUTEHEHHI 0COOH BiX




HumanHa KPUMIHATILHO20 NPAsa, KPUMIHONO02IT Ma KPUMIHAIbHO-6UKOHABH020 NPa6a

KPUMiHAIBHOI BiIOBIAaIbHOCTI TOBHHHE OyTH HE JIUIIE ASKIAPALi€r0, OCKITbKH TEHICHIIIS KITBKOCTI TOTEPILITHX
BiJI 3JI0YMHIB PyXa€ThCsl B HAIPSIMI 3pOCTAHHS. 3aKOHOJABLIEM [TOBUHHI OyTH 3po0iieHi AifiCHI KPOKM 3 METOIO 3a-
XHCTY IX IpaB.

Ha »xanb, mocnimKeHHS peaqbHUX MOKA3HHUKIB BiJIIKOXyBaHHS 30MTKIB MPH 3BIABHEHHI BiJ KPUMIHAIBHOI
Bi/IMIOBIIaJIbHOCTI YHEMOXKIIMBITIOE (hOpMa BEICHHSI CTATHCTHUYHOI 3BITHOCTI, SIKa Ja€ 3MOTY OI[IHUTH TiJIbKU 3a-
TaJbHUN PO3MIp 3aMOJISTHAX B HACHITOK BUMHEHHS 30MTKIB 3a 3BITHHHI nepioq B Ykpaini. [IpoBeneHHs x aHai3y
1 IUX JaHUX HE BioOpakae peajbHy KapTHHY TUHAMIKU 3MiHHM PO3MIipy 3amofisiHOI IIKOAN Ta 30UTKIB, OCKIIBKI
TIOPIBHSHHS FOTO PO3MIpy B I'POIIOBOMY eKBiBaseHTi 3a nepiox 3 2002 o 2013 poxu € HeOLIIBHUM BHACIIIOK
iH}mAMIT Ta 3araJbHOTO 3POCTAHHS IIiH B YKpaiHi.

BucHoBku. Buiiesasnauene 103Bosisie 3p00UTH HACTYIHI BUCHOBKH. [lo-Tiepiire, epeHeceHH s 3aXUCTy Maid-
HOBHUX MpaB Ta IHTEPECIB MOTEPIIJIOro Micis 3BUIBHEHHS OCOOM BiJl KpHMIHAIBHOI BIANOBIAIBHOCTI B chepy
LUBUIFHO-TIPABOBUX BiTHOCHH, 3HAYHO 3HWKYE €(PEKTUBHICTH 3aCTOCYBaHHS LOTO iIHCTHTYTY. [lo-1pyTre, KOMMeH-
cailisi 3aBJaHOi 3JI0YMHOM IIKOJM Ta BIJHOBJICHHS MpPaB MOTEPIIJIOro MOBHHHI OYyTH Ha OXHOMY PiBHI 3 TaKUMHU
HalBa)KJIUBIIIMMHY 3aBIaHHIMH KPHMIHAJIHHOTO CYIOUYMHCTBA SK BHIPABICHHS O0COOM Ta 3amo0iraHHs 3JI09MHAM.
ToMy HEOOXiITHO PO3MIMPHUTH MEXi 3aCTOCYBAaHHS BiJLIKOAYBaHHS 3aBIaHUX 30MTKIB a00 yCYHEHHS 3alOmisHOL
3JI0YMHOM IIKOJM SIK MiJICTABH Il BUPILICHHS MATAHHS PO 3BUIBHEHHS 0COOU BiJl KPUMiHAIBHOI BiAMOBIaIIb-
Hocti. Lle Moxxe OyTH peai3oBaHO NUIIXOM BPaxXyBaHHsS TaKMX OOCTaBMH CYJOM IIPU BHPILIEHHI ITUTAHHS IIPO
3BUTBHEHHS 0COOHM BiJ KPUMiHAJIBHOI BiAMOBINANBHOCTI Ha JUCKpemidHUX miactaBax. [lo-Tpete, 000B’SI3KOBUM
IpY 3BUTbHEHHI 0COOM BiJl KpUMiHAIBHOI BIAMOBIAAIBEHOCTI BPaXyBaHHs TOUKH 30pYy IEPIIOro, a TAKOK BBEACHHS
JI0 CTATUCTUYHOI 3BITHOCTI IIYHKTIB, sIKi O BiIOMBAaJIH KUTbKICTh BUITAKIB 1 pO3MIp BiAIIKOJOBAHOT IIKOAM ITOTEPITi-
JIUM Ta AeprKaBi IpU 3BUTBHEHHI 0CO0H, SIKa BAMHUIIA 3JI0YUH, BiJ KpUMiHAIBHOI BiNOBiAanbHOCTI. {0 TOTO % A7
PO3ILIMPEHHS MEX 3aCTOCYBaHHS AJIbTEPHATHBHOT IIPU3HAYEHHIO IOKapaHHs MPOLELYPH, i ATPUMYIOUH TPUHIIUII
€KOHOMI1 KpHMiHAJIBHOI perpecii, MPONOHY€EMO PO3LIMPUTH MEXKI 3BUIHEHHS BiJl KpUMiHAIBHOI BiAMIOBIJAIBHOCTL
y 3B’SI3KY 3 MPUMHUPEHHSIM BUHHOTO 3 MOTEPIIINM 1 Ha 3I0YUHU CEPEIHBOT TIKKOCTI.
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YIK 343.343.3
OKPEMI IMTAHHS BUSHAYEHHSI KPUMIHAJIbHO-IIPABOBOI OXOPOHHU

VY crarTi HABOAATHCS OKPEMi MUTAHHS BU3HAUCHHS KPHMiHAJIBHO-TIPaBOBOI 0X0opoHH. Jlocmia-
JKEHO BIUIUB OXOPOHHOI (DYHKILT KpMMiHAJIBHOTO MPaBa Ha KPUMiHAIBHO-1IPaBoOBY oxopoHy. Cdop-
MYJILOBaHO aBTOPCHKE ITOHSATTS! KPHMIHAIBEHO-ITPABOBOI OXOPOHH.

Knrwuosi cnosa: oxoponuna QyHKyis, npasoge pecynio8aHHs, KpUMIHATbHA 8I0N08I0ANIbHICIY,
KpUMIHATIbHO-NPABO6A OXOPOHA, KPUMIHATbHE 3AKOHOOABCMEO.

B crarbe n3n0KeHbI OTAEIbHBIC BOIPOCHI OIPEIEICHHs YTOJI0BHO-IIpaBoBOi oxpansl. Mccie-
JIOBaHO BJIMSHHE OXPAaHUTEJIbHON (YHKIMH YTOJIOBHOTO IpaBa Ha yroJOBHO-NIPABOBYIO OXpaHY.
CdopMynpoBaHO aBTOPCKOE TOHSATHE YTOJIOBHO-TIPABOBON OXPAHBL.

Kniouesvie cnoea: oxpanumenvhas QynKyus, npagosoe pezyruposanue, yY20i06HAs OmMeem-
CMBEHHOCb, Y20N08HO-NPABOBASL OXPANA, Y20N08HOE 3aKOHOOAMENbCIBO.

The article describes the determination of individual issues of criminal law protection. The
preservative function of criminal law on the protection of the criminal law are research. The author's
concept of criminal law protection were formulated.

Key words: regulation, criminal responsibility, criminal law protection, criminal legislation.

Beryn. Mu xuBeMo B icTopryHO HikaBwid yac. Ha ¢oH1 CyciTbHUX 3MiH BiIOyBa€ThCS OHOBIICHHS KPHMiHAIb-
HO-IIPAaBOBOro OJIOKY 3akoHOIaBcTBA. ToMy jAepikaBa KOHYE MOTpedye YiTKOro, sIKICHO HOBOTO i, TOJIOBHE, edek-
THBHOTO 3aKOHY IPO KPUMiHAJIbHY BiNOBINAJbHICTh. Y Wil CHUTyaIlil, O4eBHIHO, BUHUKIIA aKTyalbHA I0Tpeda
KPUTHYHO MTPOAHATI3yBaTH 1 BECh KaTeropiaJIbHUM arapar i€l ramysi npasa.

VnockoHaneHHs OHATIHHOTO anapary, 6e3yMOBHO, € BUPIIIAIBLHAM 3aC000M O1IbII IIMOOKOTO J0CIiKSHHS
1 pO3MIMPEHHsT HOBOTO HAyKOBOTO 3HAHHA. SIK CIpaBeUIMBO 3a3HAYAETHCS B IOPUANYHIN JTiTepaTypi, «3pO3yMiTH,
TOOTO BiIOOPA3UTH y MOHATTI Ty YH iHIYy CTOPOHY SIBHII, MOKJIMBO IIUIIXOM IOCTAHOBKH LIMX SBUII y HANEKHUI
3B 530K, JOCIIHKEHHS 00’ €KTHBHO HEOOXITHHX X B3a€MOBIIHOCHH, B3a€MO3aJICKHOCTI» [1, . 234].

VY npomy JOCIiKEHHI clipoOyeMO PO3NITHYTH Pi3Hi Teopii 100 BU3HAYCHHS TEPMIHY «KPHMIiHAIBHO-TIPABO-
Ba OXOPOHAaY», IKUI Ma€ MUPOKEe BUKOPUCTAHHS B KPHMiHAJIEHO-TIPABOBii Hay1Ii.

IMocranoBka 3aBaanusi. Y nepiox 3 2001 p. 1o 2012 p. B Ykpaini Oys10 ITiroTOBIEHO Ta YCIILIHO 3aXUIIEHO 22
JIMCepPTaNiHIX JOCIIIKEHHS, SIKi B Ha3Bi pOOOTH BUKOPHCTOBYBAJIN TEPMiH «KPHMiHAIEHO-TIPaBOBa 0XOpoHa». Ceper
BKa3aHUX HAayKOBHX Mpallb JHIIE 5 IucepTalii Ha 3100yTTs HAyKOBOTO CTyIEHS JOKTOpa IOpHAMYHUX Hayk. Lle cBin-
YUTH TIPO HEBUIIPABJIaHE JOMIHYBaHHs B Cy4acHid BITUM3HSIHIN KPUMIHAIBHO-IIPABOBIH HayIli KaHUIATChKHUX AUCep-
Taii, SKi HAMAraroThCsl PO3KPUTH HECTICHU(IYHY Ta JTOBOJI IIHPOKY MPOOIEMATHKY «KPUMiHAIBHO-IIPABOBOI OXOPO-
H». [Ipy 11bomy B oxpemux pociimxeHHsX (10) Ha 3100y TTS HAYKOBOTO CTYIEHs KaHIUaTa IOPUANYHUX HayK aBTOPH,
BU3HAYAIOUH HAYKOBY HOBH3HY POOOTH, Oe3M0Ccepe/IHbO BKa3yIOTh Ha BUPIIICHHS caMe NpodieM (IpodiieM), a He Hay-
KOBOTO 3aBJaHH, sIK 1ie epenoadeHo B 11. 13 [Topsaky mprcy/pKeHHST HAyKOBUX CTYTICHIB 1 MPUCBOEHHS BICHOTO 3BAHHS
CTapILOro HayKOBOTO CIiBPOOITHHKA, SIKUI 3aTBepLKeHni noctanoBoto KM Ykpainu Bin 7 6epesnst 2007 p. Ne 423.

Taka mommpena IOCIiTHAIbKA IPAKTHKA HEKOPEKTHOTO BU3HAYCHHS TEMAaTHKH JIOCHIIKEHHS JIOTIYHO TATHE
HETOYHICTh Y (POpMYIIIOBaHHI 00 €KTa Ta MpeAMETa AOCIIIKCHHS, a TAKOX, SIK MPABUJIO, YHUKHEHHS BiJl BH3HA-
YEHHsI MOHSTTSI «KPUMiHAIBHO-IIPaBOBa 0XopoHay. [Ipu npomy ciig noroxurucs 3 B. K. MarBiiiuykom, 1110 TepMiH
«KPHMIHAIBEHO-IIPAaBOBA OXOPOHA» HE 3HAWIIIOB OJHO3HAYHOTO Ta ITOCIIIOBHOTO BU3HAYCHHS B TEOPil KPHUMIiHAIb-
Horo 1pasa [2, ¢. 40]. Tomy mani po3misHEMO HAYKOBI MO3UII 3 IFOTO MUTAHHS Ta CIPOOYEMO BH3HAYUTH aBTOPCh-
K€ MOHSTTS KPUMiHAJIBHO-TIPABOBOT OXOPOHH.

PesynbraT K0caiKeHHs. AHAII3 TOYOK 30Dy I[0JI0 BU3HAYCHHS «KPHMIHAILHO-IIPABOBA OXOPOHA» B CY-
YaCHUX BITYM3HAHUX IUCEPTALINHMUX HOCHIPKCHHAX, SKI CTOCYIOThCS KPUMIHAJIBHO-TIPABOBOI OXOPOHHU Pi3HHX
CYCHIUTBHUX BiJTHOCHH, JI03BOJIUB CPOPMYITFOBATH TaKi OCHOBHI IiIXO/IH.

Opmni mayxosui (H. O. I'yropoga, O. O. ly1opoB) OTOTOXKHIOIOTH KPUMiHATEHO-IIPABOBY OXOPOHY 3 MEXaHI3MOM
MPaBOBOT'O PETYIIOBAHHS CYCNUIBHUX BITHOCHH (CHCTEMa MPAaBOBUX 3ac00iB, 1110 OPraHi30BaHa HAHOUIBII TOCTIOB-
HUM YMHOM 3 METOFO TIOJIOJIAHHS MEPEIIKO]] Ha IIISXY 3a/I0BOJICHHS IHTepeciB cy0 ekTiB mpasa) [3, ¢. 5; 4, ¢. 5].

Trmi (B. K. Marsiituyk, T. A. [1aBneHko) BBaXKarOTh, [0 KPUMiIHATBHO-IIPABOBA OXOPOHA BUHHUKAE 3 OXOPOHHOT
¢byHKuii (3aBranHs) KpuMiHaneHOro 1pasa [2, c. 40; 5, c. 67]. Tak B. K. MartBiiiuyk i KpuMiHAJIbHO-IIPABOBOIO




