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HNPABOCYIJAA SAIK ®OPMA JNIAJIBHOCTI JEPKABU
mOoJA0 3AXUCTY ITIOPYHNIEHUX, OCITOPIOBAHUX TIPAB
TA OXOPOHIOBAHUX 3AKOHOM IHTEPECIB

VY craTTi aBTOPOM y3arajabHEHO IMOTIISAM BUCHUX-IOPHCTIB Ha MPOOIEMATHKY
BU3HAYEHHS MOHSTTA MPABOCYAJA, PO3MEXYBaHHS JTAHOTO TOHATTS 13 CyMIXKHUM
MOHATTSIM — «CYJIOYHHCTBO», OOTPYHTOBAHO BIIACHI BU3HAYCHHS BKA3aHUX MOHSTE.

Knrwuoesi cnosa: npasocyoos, cyoouuHcmeo, cnpagediusicms.

B crarbe aBTopoM 0000IICHBI TOYKU 3PCHUS YICHBIX-FOPUCTOB Ha MpobdiIemMa-
THUKY ONpPEACICHUS MOHATUS MPABOCYIUsS, OTIMYUS JAHHOTO TOHATHS OT CMEXK-
HOTO TOHSTHS — «CYIONPOU3BOJICTBO», 0OOCHOBAHBI ABTOPCKHE OIMpPECICHHS
YKa3aHHBIX MTOHITHH.

Knrwoueswle cnosa: npasocyoue, cyoonpouszso0Ccmeo, CnpasediuoCcms.

In the article the author generalizes the views of scientists on the problem of
justice determination, making differences between this conception and closely-
related concept — «judgment». The author’s definitions of concepts, mentioned
above, are grounded.
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Beryn. Binmosigao 1o 4. 1 ¢t. 6 KoHBeHIIii npo 3aXWCT mpaB JIOAWHA W OCHOBOIIO-
7n0)KkHUX cB0O0oA 1950 poky (Hamani — KoHBeHIis) KOKEH Ma€ MpaBO Ha CIpaBeUIMBUHN 1 My-
ONMIYHUN PO WOTO CIPAaBU YIPOJIOBXK PO3YMHOTO CTPOKY HE3aJeKHHUM 1 0€3CTOPOHHIM
CyZIOM, BCTaHOBJIICHHM 3ak0oHOM [ 1]. [IpaBo Ha cymoBHii 3aXUCT HE MaJIO O CEHCY Ta 3MiCTOBOTO
HAaIloOBHEHHs, IKOM HUM HE OXOIUTIOBAJIOCH 1 MPaBO Ha peasibHe OHOBICHHS, BU3HAHHSA MOPY-
NICHUX, HEBU3HAHUX, OCTIOPIOBAHUX TIPaB, CBOOO/I, OXOPOHIOBAHUX 3aKOHOM iHTepeciB. Jlumie
SIKIIO PIIICHHS CyAy € BUKOHAHUM, MO)KHA CTBEP/KYBaTH, IO 3aXHCT NOPYIICHIX, HCBU3HA-
HUX, OCIIOPIOBaHUX IMpaB, cBOOOJ YU 1HTEPECIB 0cCi0, AKi 3BEPTAINUCH 32 TAKHUM 3aXUCTOM [0
cyay, BinOyBCs. Ajke MeTa 3BEPHEHHS 0co0u 10 cylly TIOJIsATaEe He JIMIIE B OTPUMAaHHI Cy10BO-
TO pileHHsl, a i y BiTHOBICHHI TMOPYIIEHOTO MPaBa, BUSHAHHA HEBU3HAHOTO YH OCIOPIOBAHOTO
mpaBa, cBOOOAM, OXOPOHIOBAHOI'O 3aKOHOM 1HTEpECY, K1 JHIIE OMOCEPEIKOBYIOTHCS CYIOBUM
pimeHHsAM. Y gaHoMy acmiekti ciig noroautucs 3 P.O. JIsimenkom, SKuil CTBEPIIKYE, 10 OCTa-
TOYHUH pe3yabTaT 3aXHCTy MOPYIICHUX MPaB 0COOU MPOSIBISETHCA Y CBOEYACHOMY, TOBHOMY
1 HeymepemKeHOMY BUKOHAHHI JepKaBHUM BHUKOHABIIEM pimeHHsS cyny [2, c. 1]. CxBaneH-
Ha 3acayroBye i mosuuis H.FO. Cakapu, mjo meta 3BepHeHHS 0coOM 10 cyay, ToOTO 3axucT
npaBa, CBOOOJIM YU 1HTEpeCy, BiOYyAeThCs JIMIIE TOMAI, KOJIM Take MpaBo, cBOOOa M IHTEepec
OyyTh TTIOHOBJICHI, TOOTO KOJH pillICHHsS Cyay Oyne BUKOHaHe [3, ¢. 65]. Y maHOMy acmekTi
KPHUCTaNI3yeThCA 3arajibHa mpobiieMa 3B 43Ky MPOLIECY YXBaJeHHs PilleHHs 1 mpoiecy Horo
BUKOHAHHS Ta TOB’A3aHICTH IIi€l MPOOIIeMH 3 HE MEHII aKTyaJIbHUMHU ITPOOJIEMaMU TEOPETHY-
HOTO 1 MPaKTHYHOTO XapaKTepy: MIKTaTy3eBUX 3B’S3KIB CYIOBOI IMPOIECYaTbHOI TisSITHHOCTI
Ta BUKOHABYOrO MPOBAKEHHs, BAOCKOHAJIEHHS B3aeMOAii 000X IOPUCAMKLIHHUX MPOLECIB,
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OCKUJIBKHM CaMe 3a 1X CHHEPreHTUYHO1 B3aeMO/Iii BiZIOyBa€eThCA pealibHe BiAHOBIICHHS IOPYIIIE-
HUX, HEBU3HAHUX, OCIIOPIOBAHUX IpaB, cBOOOJ, iHTEpeciB 0ci0. 3aranbHi acleKTH OKpeciie-
HUX TpoOieM Oyiau MpenIMeTOM BHUBUCHHS SK 3apyOiKHUX, TaK i BITYM3HSIHUX BUCHUX, 30Kpe-
ma C.H. AbpamoBa, A.M. AproproBa, M.A. AnieckepoBa, }0.B. binoycosa, [I.X. Baineena,
M.A. I'ypeuua, B.O. I'ypeesa, B.B. I'ymina, C.®. Jlemuenxka, O.B. Icaeakosoi, €.K. KocTiomn-
nHa, J1.51. Manemmna, O.C. CHineBuua, €.1. ®ypcu, C.5. @ypcen, C.B. llepdak Ta inmux. Ak
3a3Ha4uB €BpONEHCHKUI Cya 13 MpaB JOAMHU Y cBoeMy PimenHni Big 19 6epesns 1997 poky
y cmpaBi «XopHcOi mpoTu I'perii», BUKOHAHHS PIIICHHS, BHHECEHOTO OyIb-SKUM CYIOM, Ma€
PO3MIIAIaTUCH K HEBIJ €MHA YaCTHHA «CyAy» B ceHci c¢T. 6 KoHBeHIIii (KypcHB aBTOPCHKUIA)
[4]. Y manomy acmnekTi moTpedye HayKOBOTO JOCHIIKEHHS 3MICT Ta O0OCST MOHSTTS «IIPaBO-
CYZAIs» SIK OCHOBHOTO BUIY JiSZIBHOCTI Cymy, 0COONMBO B KOHTEKCTI TOTO, IO PIiIIEHHS yXBa-
JIIOETHCS CY/IOM, @ BUKOHY€ETBCS OPraHOM, BIAMIHHUM BiJ Cy[y 1 Cyly HE MiATOPSIKOBAHUM;
a TaKoXX PO3MIISLL IAHOTO MOHATTS y 31CTaBICHHI 13 CYMIXKHUM MOHATTAM — «CYJOUYUHCTBO». Y
JAHOMY PaKypci MOHSITTSA NMPABOCYAJs € HEAOCTATHRO BUBUCHUM, IO W 3YMOBIIOE aKTyalb-
HICTHh Ta HEOOXIAHICTH JAaHOTO AOCIIIKECHHS.

[ocTanoBka 3aBaaHHs. 3 ONIAIY Ha BKa3aHE, aBTOPOM IOCTABJICHO B SIKOCTI METH
JlaHO1 HAyKOBOI CTAaTTi y3araJbHEHHS i aHaJi3 HAyKOBUX MiAXOAIB 10 PO3YMIHHS MOHSATH «IIpa-
BOCYAJISI» Ta «CYAOUYNHCTBO». HOBU3HOIO TaHOT CTATTI K HAYKOBOTO JOCIIKCHHS € 3alpOIIo-
HOBaHI aBTOPOM BU3HAYCHHS IMOHSATH MPABOCYIIS Ta CYJOYHMHCTBA.

PesysabTraTn AociigskeHHs. 3acCTOCOBYIOUM OyKBajibHE TiyMmMaueHHs cT. 6 KoHBeH-
mii Kpi3h MPU3MYy BHUINEBKA3aHOTO PIMICHHS CBPOMEHCHKOTO Cymy i3 IpaB JIOAWHU, MOXHA
CTBEPIUKYBATH, IO «KOKCH Mae MpaBO Ha CIIpaBeUINBE I mMyOiiuHe BUKOHAHHS CYIOBOTO Di-
LIEHHSI B HIOTO CIpaBi yIpOJ0BXK PO3YMHOIO CTPOKY HE3aJIeKHO 1 0€3CTOPOHHBOY» a00/Ta «KO-
KCH Ma€ MPpaBo Ha CHPABEUIMBHUI 1 MyOTiYHUN Mponiec BUKOHAHHS CYyJJOBOTO PillICHHS B HOTO
CIIpaBi YIPOJOBK PO3YMHOTO CTPOKY HE3aJekHO 1 0€3CTOPOHHBO». BUKOHAHHS CYIOBOTO pi-
menHs 6e3 3arpumok H.FO. Cakapa po3risiiae sk OJUH 3 €JIEMEHTIB IIpaBa Ha CIPaBeJIMBUIH
cya [3, c. 65]. 3 oniAny Ha BUILEBKA3aHE 3BEPTAEMO yBary Ha HACTYIIHE.

BianosigHo 1o 4. 1 ct. 124 KonctuTymii Ykpainu npaBocyans B YKpaiHi 3A1HCHIOETBCS
BHUKJIIOYHO cynamu [5]. Binmosiano m0 4. 1 ct. 2 3akony Ykpainu «[Ipo BuKoHaBue mpoBaji-
KEHHs» [6] MpUMycOBE BHKOHAHHS PINICHb MOKJIAAAETHCS Ha JIEPKABHY BUKOHABYY CIIyXKOy
(magam — JIBC), sika BXOJUTH JI0 CUCTEMHU opraHiB MiHicTepcTBa rocTUIlil YKpainu. Bigmosin-
HO 10 1. 1 [lonoxenns mpo Jlep:kaBHy BHKOHABUY CcIyk0y YKpaiHU, 3aTBEpIKEHOTO YKa30M
[Ipesunenta Ykpaiau Big 06.04.2011 poxy Ne 385/2011 [7], ABC € ueHTpaibHUM OpraHoM
BHKOHABUOI BJIaJH, a BiIMOBIAHO 10 1. 3.3 BkazaHoro [lomoXeHHsI OMHUM 3 OCHOBHHUX 3aBIaHb
JBC € 3a0e3me4eHHs CBOEYACHOTO, IIOBHOTO i HEYNEePeIKEHOTO BUKOHAHHS PIIICHb Y TOPSI-
Ky, BCTQHOBJICHOMY 3aKOHOAAaBCTBOM. HOpucTaMu-HAyKOBISIMH MPOMOHYEThCS Ae(iHIIOBaH-
HS Iep>KaBHOI BUKOHABUOI CIYXOHU SIK CTPYKTYPHOTO OpPTaHy MyOJi9HOI BIagH, KU BXKHUBAE
HEOOX1THUX 3aXOJiB IIOI0 CBOEYACHOTO, HEYXIJIBHOTO ¥ IIOBHOTO IPHUMYCOBOTO BUKOHAHHS
pileHHs MyOIiYHUX OPTaHiB YIpaBliHHS, 3a3HAUEHOTO y MPABOBOMY aKTi MIPUMYCOBOIO BU-
koHaHHA [8, ¢. 10].

SIKIIO po3misy crpaB 3AIHCHIOETHCS CyJaMH B MeXaX BiIMOBITHOTO MPOBAIKEHHS, TO
BUKOHAHHS PillIeHb 31MCHIOETbCS B MEXaX BUKOHABYOTO MPOBAKEHHS (KpiM BHMAJKIB, Ie-
penbadeHnX 3aKOHOM, HalpHUKIal, 3akoHoM YKpainu «IIpo rapanTii gepaBu mo10 BUKOHAH-
HS CYIOBHX pinieHb» [9]). HaromicTh came BU3HAUCHHS OHSTTS BUKOHABYOTO MTPOBAKEHHS,
HaBejieHe y CT. 1 3akoHy Ykpainu «IIpo BUKOHaBUE MPOBAAKEHHS), BKa3ye PO T€, 10 3aKOHO-
JTaBCTBOM BOHO BH3HAUEHE TAKOXK SIK 3aBEpIIANbHA CTAis CyA0BOTO IMPOBAIKCHHS.

OcCKinbKH 31 CHEHHS TIPaBOCYA S MTOKIAICHO Ha CYAH — OPTaHU CYIOBOI TiJKU BIAIH,
BUKOHAHHS PILIEHb CY/AIB MOKJIaJEeHO HAa OpraH BUKOHABUOi T'iJIKM BJIAJH, B KOHTEKCTI Mpak-
THKH €BPONEHCHKOTO CyAy i3 IpaB JIIOAMHU IOJ0 €JHOCTI YXBaJCHHS pPillIEHHS Ta Horo BuU-
KOHAHHS K MEXaHi3My 3a0e3IMeueHHs MpaBa JIOAWHU Ha CIPAaBEIINBHU Cy/, T4 BU3HAUCHHS
BHKOHABUOTO MMPOBADKCHHS 3aBEPIIATHHOI0 CTAIEI0 CYIOBOTO MPOBAKCHHS, HEOOXITHUM €
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BU3HAYCHHS YW HasBHA y3TOJUKCHICTh MiX 3A1MCHEHHSM MPaBOCYAJsl BHKIIOYHO CyJAaMH Ta
BUKOHAHHS PIIICHh OpPraHaMU, BIZIMIHHUMH BiJl CY/iB Ta HE MiAMOPSAIKOBAHUMH CyaM.

Juis 3’siCyBaHHS OKPECICHOTO MUTAHHS BOAYa€ThCsl HEOOXITHUM 3BEpHEHHS IO CMUC-
JIOBOTO HAaBaHTAXKEHHS MOHSTTS «IIPaBOCYIs» Ta 3HAUCHHs MpaBocyaas. Jlo muTaHHs IpaBo-
CYJJIsl 3BEPTAIKCS] BUCHI-FOPUCTH Pi3HUX YaciB. 30kpema, €.B. BacbkoBCchbKHI TiKpECIOBaB
0COOJIMBY BaXKJIMBICTh JJISI IEP’KaBH BiAIPABICHHS MPaBOCYIIs, 3 OISy Ha IO BKa3yBaB,
110 BOHO HE MOXKe OyTH HajaHe MPUBATHUM 0co0aM a0o 00’ eIHaHHAM, a Ma€ CKJIaJaTH i HUHI
CKJIaJa€ TIPEpOraTUBY JACP>KAaBHOI BIAIH, SIKAa 10pydae BUKOHAHHSA i€l QYHKIII OKpeMUM op-
ranam [10, c. 35]. BpaxoByrouu T€OpETUYHO-1€0JIOTIUHI OCHOBH PaJsSHCHKOT TPaBOBOT HAYKH,
PaIsSHCHKI BUCHI-FOPUCTH BU3HAYATU PAISHCHKE COLIaJiCTUYHE MPABOCYIAS K BUJ JACpPiKaB-
HOI JiSTIBHOCTI, CIPSIMOBAaHUI Ha OXOPOHY COLIaJiCTUYHOTO MPAaBOMOPSIIKY, COLiaNiCTUIHOT
BIIACHOCTI, IIPaB 1 CBOOOJ I'POMaJIsiH, Ha TIOTIEPEKCHHS i BUKOPIHEHHS MpaBomopymeHs [11,
c. 6], sIK 3aCHOBaHE Ha IMpaBi BUPINICHHS MUTAaHb 3aCTOCYBAHHS MPaBa JO KOHKPETHUX KUT-
TeBUX BUNAAKIB [12, ¢. 19]. V cydacHiil opunndHiil niTepaTypi nIpaBocyaas BU3HAUYAETHCS K
JUSITBHICTB CyJy 13 3aXUCTy Cy0’€KTHBHHX IpPAaB 1 3aKOHHUX 1HTEPECiB TPOMaJsiH Ta opraHisa-
it [13, ¢. 7], mpaBocyaas — 1e CyI0YMHCTBO, CYIOUHMHCTBO — Ie He mpaBocynas [14, c. 27].

Koncruryniitnuit Cyn Ykpainu B a63. 3 m. 4 coro Pimenns Big 10.01.2008 poky y
crpaBi Ne 1-3/2008 Bka3aB, 110 PaBOCYAS — 1€ CAMOCTIHHA Taly3b JIepKaBHOI JISUTbHOCTI,
SIKYy CyIH 3IIHCHIOIOTH IUISXOM PO3TIISIAY W BUPIMICHHS B CYZOBHX 3acCiJaHHSIX B OCOONHBIH,
BCTAHOBJICHIHM 3aKOHOM IpolecyalbHii (GopMi HUBUIBHUX, KPUMIHAJBHUX Ta IHIIMX CIpPaB
[15]. 3 anamizy BKa3aHOTO BHM3HAUCHHS MOXHa 3pOOMTH BHCHOBOK, IIO TIPAaBOCYJs 3iiic-
HIOETHCS Yepe3 pO3NIST 1 BUPIMICHHS CIpaB, SKUi (TOOTO po3riisi) BiIOyBaeThCS y BIAMOBII-
Hiil mpouecyaibHil Gopmi.

VY 4. 3 cr. 124 Koncrutynii Ykpainu ta 4. 3 c1. 1 3akony Ykpainu «Ilpo cymoycrtpiii i
CTaTyC CYIJIiB» 3aCTOCOBAHO TEPMIH «CYIOYMHCTBO» [16] sik HisnbHICTH KOHCTHTYIHHOTO
Cyny Ykpainu Ta Cy/liB 3arajibHOi FOPUCIUKITIT.

[Ipobnemaruka npaBocyaas i CyJOYMHCTBA HEOJHOPA30BO TOCIIKYyBaIACh BUCHIMHU-IO-
pUCTaMH B MeXax iX TEMaTWKH HayKOBOTO IMOIIyKY. A.A. ByTHpchKuii, BUBUAIOUN TEMaTHKY
aJMIHICTPaTUBHOTO CYJOYMHCTBA, J1aB MOMY HACTyNHE BH3HAueHHsS: IependadeHa 3aKOHOM
VYkpainu «IIpo cymoycTpiii i cTaryc cyaaiB» ¢opma peanizanii cygoBoi Baaau y chepi myoumid-
HO-TIPABOBUX BITHOCHH, Y MOPsIIKY, BusHaueHOMy KACY, cipsiMOBaHa Ha 3aXHCT MpaB, CBOOO
Ta iHTepeciB Gi3uuHUX 0ci0, MpaB Ta IHTEPECiB OPUANIHHUX OCI0 BiJ] MOPYIICHB i3 OOKY OpraHiB
JIepKaBHOT BJIaJH, OPTaHiB MICIIEBOTO CAMOBPSIYyBAaHHS, Ha BUPILICHHSA CHOPIB MK Cy0’€KTa-
MU BJIAJTHUX TTOBHOBa)KEHbB MO0 peai3allii IXHbOT KOMIETEeHIIT y cdepi ynpaBiIiHHS, a TAaKOXK
CTIOpIB, SIKI BUHHUKAKOTH 13 MPUBOJY YKIaJaHHS W BUKOHAHHS aJMiHICTPATHBHUX JIOTOBOPIB,
CIOPIB I[0J0 MPABOBIJHOCUH, MOB’SI3aHUX 13 BUOOPUUM NPOLIECOM UM NMPOLECOM pedepeHay-
My [17, ¢. 97]. OnycTHBIIN BHIOBE CHPAMYBAaHHS (TOOTO apTHKYIALIIO caMe Ha OCOOIMBOCTX
aJIMiHICTPaTUBHOTO CYJIOYMHCTBA, a HE CyAOYNHCTBA B LIJOMY) BKa3aHOTO BU3HAHHS, CIIiI Bil-
MITUTH KJIIOYOBI 1Or0 MOMEHTH: CYIOYMHCTBO — (hopmMa peatizallii cyqoBoi Biaau (OHTOIOTIY-
HUI aCIeKT CyZOYMHCTBA); 3AIHCHCHHS CYIOYMHCTBA y BiJMOBITHOMY MOPSIKY, BU3HAYCHOMY
3aKOHOM ((pyHKITIOHATHHAN aCHEeKT CYJOYHHCTBA); CIIPSIMOBAHICTh Ha 3aXUCT Ipas, cBOOO, iH-
TepeciB (I3MYHUX Ta IOPUIANYHUX OCIO (TEIEOJOTIYHHHI acTIeKT CyA0YHHCTBA).

C.®. JIeMYEHKO HATOJIONIYE, 110 HE CJiJi OTOTOKHIOBATH TEPMiHU «CYJOYMHCTBO» Ta
«IIPABOCYAIS», OCKIIBKU CYJOYMHCTBO MOXE OYTH CIIpAaBEININBUM i HecnpaBeTuBUM. [IpaBo-
CyIJIsl — 1€ crpaBeiiuBe cynounHCcTBO [18, ¢. 97]. [IoHATTS CcrpaBeyTMBOTO CYIOYMHCTBA SIK
BUMOTH Yacy A0 Cy4acCHOTO IUBUIBHOTO CYyJOYMHCTBA Ta CYZOBOTO NPABO3aCTOCYBAHHS PO3-
IIsAIa€ y CBOIX HaykoBUX poboTax i B.B. Komapos [19, c. 22; 20, c. 126]. B3aemMonoB’s3aHicTh,
MPOTE PI3HOIUIAHOBICTh HMOHATH IPABOCYAI) Ta «CYIOUYMHCTBA» (irypye il y HayKOBHX po-
o6orax B.II. ITiBuenka [21, c. 19].

BBaskaemo, 1o 3 oMMy Ha JBOACHEKTHICTH 3MICTOBOTO HAamOBHEHHS BHCHOBKY C.OD.
JdemdeHka (MOHATTAM «CYJOYHHCTBOY» OXOILTIOETHCS 3ACOUTBIIOr0 BUMOTA (pOPMATBHOTO J10-
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TPUMaHHS CyJOM MpolecyanbHOi (HOPMH, HATOMICTh SIK TIOHITTSIM «IIPABOCYAJS» — BEKTOP Ta
MeTa JOTPUMaHHS CYIOM IpoIecyanbHol popMH — yXBaJeHHS 3aKOHHOTO i OOTPYyHTOBAaHOTO
pILICHHS ), BIH TOYHO ¥ JIAKOHIYHO PE3IOMYBAaB Pi3HI TEJICOJOTIUHI ACTIEKTH MOHATh «CYI0YHH-
CTBO», SIKe XapaKTepU3ye 30BHINIHIN acleKT AiAIbHOCTI Cyly LIOJ0 BUPILIEHHS W pO3TISIAY
CIIOpIB, Ta «IIPABOCYIISN», IO Ma€ METOIO BHPIIICHHS CIIOPY HA 3acalax CIPaBeIJINBOCTI 3a
OTIOCEPEIKYBAaHHS TaKO1 CIPaBEUIMBOCTI CYJJOBUM PIIICHHSIM.

3aciyroBye Ha cxBajeHHs i BUcHOBOK B.C. biryna, sikuii 3a3Hayae, 1m0 MpaBOCYIas
SIK TIPOIIEC MOYKE PO3IIISAATHCS TAaKOXK SK MeTa, IO MOJATae B PO3IVIAAlI W BUPINICHHI CyJOM
cripaB 0e3 aKICHTY Ha pe3yJbTaTi, HATOMICTh MPOIIECI; B TAKOMY Pa3i MOHSITTS «IIPaBOCYIIS»
€ TOTOXHUM IOHSATTIO «CYJOYUHCTBO». Bo/lHOUac mpaBocyqas MOXe PO3IVIAJaTUCh TAKOXK SIK
JSIBHICTB Cyny (CYAOYMHCTBO), 37[IHCHEHE BiJIIOBITHO 10 BUMOT CIIPAaBEJIMBOCTI U Take, 110
3a0e3meumno e(h)eKTHBHE IIOHOBICHHS Y IpaBax. B ocTaHHEOMY BHITaIKy HAETHCS IIPO TEIEO-
JIOTT4HE PO3YMIHHS MPaBOCYAA, TOOTO PO MpaBocyals sk Mety [14, c. 45].

I3 HaBegeHOro CIiJl apTUKYIIOBATH KIIOUOBHM aCTIEKT K MPaBOCYAJS, TaK 1 CyAOYUH-
CTBa — CIIPABEUTUBICTh K 1X HEOAMIHHHH BEKTOP. JlOCHiKYIOUH MUTaHHS CIIPABEIITUBOCTI Y
npasocynmi, C.I1. [TorpeOHSIK BUBOAUTH TiCHE IX MEPEIUICTEHHS 3 TAKUX 3aCHOBKIB: iCTOPH3M
HEPO3PUBHOTO 3B’S3KYy MpaBa i CIpaBeIMBOCTI (OOIPYHTYBAHHS Il PUMCHKUMU TIIOCATOpa-
MH CIPaBEIIMBOCTI SK MpEATedl mpasa, i/iel yOCOOJCHHs CIPaBEUTMBOCTI B CYIi Y MpaIsax
PUMCBHKHX BUCHHUX ), 3aKOHOAABUE 3aKPIIJICHHS CIIPABEIIMBOCTI SIK 3aBJIAaHHS PI3HUX BUJIB CY-
JnounHCcTBa [22, ¢. 47]. He MOoxHa He IOMITUTH, IO TeMa CIPaBEJIMBOCTI MPSAMO YU MOOIYHO
OXOIIJIEHA Maii’ke B YCiX HayKOBHX JOCIIKSHHX MpolecyanbHol chepHu.

[TomiacmeKTHICT 3MICTOBOTO HABaHTAXXCHHSI MOHATTS «CIPAaBEUIHBICTEY» HEOTHOPA30-
BO JOCJi/)KyBaJlach Pi3HUMH BUCHHMH, IPOTe 3/1e01ab1Ioro ¢inocopamu, opuctamu (Hampu-
kiaz, npamnst Apucrorens «Etukay, «Teopis cnpaBemnmuBocti» [Ix. Ponsa, «Llins y mpasi» P.
¢on lepinra, «3aKOHHICTB 1 CIPaBEIIINBICTh Y TPaB03acTOCOBHIN HisnbHOCTI» A.T. BoHHepa
To10). JociiKyoun nuTtanHs crnpaBenauBocti y npaBocynnai, C.I1. [TorpeOHsAK apTUKYIIOE,
3 mocunanHaM Ha O. Xedde, 00’ exTUBHY (IHCTUTYLINHHY) CIpaBeIUBICTh — imes peamizamii
CIIPaBEUIMBOCTI B TIEBHHUX COIIAJIBHUX THCTUTYTaX; Cy0’ €KTHBHY CIPaBEIIUBICTh — KEPyBaH-
Hs1 0CO0M iessMu 00’ €KTUBHOI (IHCTUTYLIHHOT) CIPAaBEUIMBOCTI HABITH TOMI, KOJIU TO3UTHB-
HE MPaBO Ma€ MPOTAIMHH, CYNEPEUYHOCTI Ta 1HINI HEJONIKK a0 3alHIlae TOW Yd iHIMUH MO-
MEHT Ha BIIACHUU po3cyll cy0’e€kTa mpapa. Sk BOAYaeThCs, EKCTPAIOIISAIiS BKa3aHUX aCICKTIB
CIPaBETMBOCTI HA MPaBOCYAs Ta CyIOYHHCTBO BUSBHUTHCS B HEOOXIIHOCTI CIPaBEIIHBOTO
XapaxkTepy MpaBoCys K IPOsBY CYyAOBOI BiIaau Ta mMOTpedi HeOAMIHHOT Cy0’ €KTUBHOI cripa-
BEIJTUBOCTI THX Cy0’ €KTIB, sIKi 0€3110CEPEeTHBO BiNPABISAIOTh MPaBOCYnIsl — CyAaiB. OCcTaHHE
HaOyBae amorero mif Jac peaiizamii CynqasMu HaJaHO! iM 3aKOHOM y KOHKPETHHX BHIIaIKaX
JucKpenii — BUOip BapiaHTy MOBEAIHKH CyIJi Ma€ OyTH 3yMOBJICHHH KiHIIEBOI METOI BCi€i
HOTO NisNTBHOCTI SIK BiIPaBHHUKA MPABOCYAASI — MAKCHMAIBHO JI€EBOTO 3aXHCTy IPaB Ta iHTe-
peciB oci6. JIxx. Pon3 BUokpeMiItoBaB (popMalibHy CIPaBEAJIMBICTD K MPABIIHHS 3aKOHY i BU-
KOHAHHSA TONMYyCTUMHUX O4iKyBaHb [23, c. 64]. Y uboMy KOHTEKCTi (hopmanbHa CIIpaBeJINBICTh
y TPaBOCYAJi PO3KPUBAETHCS YEpPE3 3aKOHHICTH TAKO1 MISUTBHOCTI Ta aKTiB, SIKi {1 BIHYAIOTH.
Hanpukian, BigmosigHo 10 4. 2 ¢1. 213 HIIK Ykpainu 3aKOHHHUM € PIillieHHS, SKUM CYI, BUKO-
HaBILIM BCl BUMOTH LIMBIJIBHOTO CYIOYMHCTBA, BUPILIMB CIIpaBy 3TiAHO i3 3akoHOM [24]. Takum
YHHOM, IIPABIiHHS 3aKOHY», ITPO 1o 3a3HadaB /K. Pomn3, BTIMIOETHCS B HEOOXITHOCTI UiTKO-
r0 BHKOHAHHS CYIOM BHUMOT IIPOLECYaIBHOTO 3aKOHY IIOJ0 PO3IJSAY U BHPINICHHS CIpPaBH
(acmekT cyno4YMHCTBA) Ta BI/IpiHIeHHSI CIIpaBU Ha MiJCTaBi BIAMOBIAHOTO MaTepiaJbHOTO 3aKO-
HY, & «BUKOHAHHS JIONYCTHMHUX OUiKyBaHb» Tiependavae BI/IpHJ_IeHHSI CTIpaBH 3 MOKIATAHHAM B
OCHOBY piIICHHS MaTeplaJILHOFO 3aKOHY, SKIM Hepez[6aqu1 BiAMOBigHI TIpaBa ocobu. Y Ha-
BEJICHOMY KOHTEKCTi JOLIbHUM Ta akTyalbHUM € yMOBUBiA A.X. [onbmcTena. BiH 3a3Hauae,
10 KOXXHE LIUBUIBHE MPABO MAa€ CBOIO MiJCTaBy, iHOJI HABITh AOCUTH OCSDKHY, HANPUKIAM, y
BUIJISIJII TUCBMOBOTO aKTa, 1 31aBaJIoCh OW, HASIBHICTh TAKOT MiJICTABH B KOXKHOMY KOHKPETHO-
My BHIIQJIKy JIOCTaTHBOIO MIipOr0 3a0e3Ieuye BIEBHEHICTh, CIIOKiH, MOXJIMBICTD 31HCHEHHS
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TOL[O. Y 3B’S3Ky 3 HaBEACHUM aBTOp CTAaBUTh MUTAHHS, KOMY MOTpPiOHA CaHKIIA Cydy y BH-
IS Ioro BU3HAHHS YW HEBU3HAHHS, OJJHAK CaM JK€ Ha HbOTo i Bimmosimae: «1li migcrasu y
BHITAJKaxX iX 3alepedycHHs a00 HEOOTPYHTOBAHOTO CTBEPIKYBAHHS BUKIMKAIOTH 3iTKHCHHS,
PO301XKHOCTI, MOXKIIMBO, HABITh MPsIME MOCATaHHs Ha MIpaBo. Mae OyTu opraH, sSIKHii iepeBipsie
i MiACTaBH, SKUH Ja€ TaHOMY IOPUIMYHOMY ITOJIOKEHHIO OCOOHM CBOIO HEMOPYIIHY, MIIIHY
caHkIito. Takum opraHom i € cymy» [25, c. 29].

C.II. TTorpeOHsK po3risgac 3MICTOBHO CIPABEUIMBICTD 5K JOJAEPKaHHS MEBHUX MPUH-
LUIIiB, 38 JTOTIOMOTOIO SIKHX MOXKHA 3’SICYBaTH, III0 KOHKPETHO HAJICKHUTH KOXKHOMY SK ydac-
HUKY CYCHUIBHHMX BiJJHOCHH. ABTOpP HAroJIONIye, IO CHPaBeJIMBICTh 3MiCTOBHA BTITIOETHCS
y ONpUHLMII nponopuiiiHocTi abo po3mipHocTi [22, c. 76]. Ik BUOA€ThCA, 3MICTOBUH acleKT
CIIPABEIMBOCTI B CYIOUMHCTBI, 30KpeMa il MUBIILHOMY, BTIJICHHH, HAIIPUKIIA, y TOJOKCHHSIX
010 3a0e3MeYeHHs 030BY (HEOOXiIHICTh OOTPYHTYBaHHS 3a0€3MeUCHHS MMO030BY Ta KOHKPET-
HOTO BHUJly 3a0e3MeueHHs).

[IpouenypHa cmpaBenauBicTh, 3a Jk. Pom3oMm, Mae CBO€0 BU3HAYANBHOIO PUCOIO TE,
10 TPOIeAYypa BU3HAUCHHS CIPAaBEUTMBOTO PE3YIbTATy Ma€ 3/11HCHIOBATHCH PEaNbHO, OCKiIb-
KH B [IHX BHITaJKaX HEMAE CIPaBEIINBOTO KPUTEPIIO, 32 SKUM PE3yIbTaT MOBUHEH OYTH OTO-
JIOUICHUH crpaBenauBUM. YecHa mpoleaypa NepeHOCUTH 110 YeCHICTh Ha Pe3yJbTarT JUIIC B
TOMY BHUIIAJIKY, SIKIIO IIsI POIeAypa 3MIHCHIOEThCS Hactpasi [23, ¢. 86]. [IpukiianamMu BUMOT
MPOLEAYPHOI CIIPaBEAIUBOCTI B IUBIILHOMY CYIOYHHCTBI € BUMOTH IIOAO0 BU3HAYCHHS CY-
Ji, SIKUI pO3IIsIIaTUME CIIpaBy, ABTOMATU30BAHOIO CHCTEMOIO JOKYMEHTo00iry cyay. Tum He
MEHIIIE, HABITh aBTOMAaTUYHHUI PO3MOJILI CIIPaB MiXk CyJIsIMHU HE € 0e33alepeuHOI0 rapaHTIer
HeynepeKeHOCTI cyai. [t morepe/pKeHHs YIepeKEHOCTI Cy/I1 JIi€ THCTUTYT BiJIBOJY.

[TonoxeHHs, M0 MpaBOCYAA0 HEOIMIHHO BJIaCTHBA XapaKTEPUCTHUKA CIPABEAJIUBOCTI,
3HanuIo cBoe BijoOpaxeHHs B Pimenni KorncturyniitHoro Cyny Ykpainu Bin 30 ciuns 2003
poky Ne 3-pni/2003. 3okpema, B HABSJICHOMY CYJIOBOMY DIIICHHI BKa3aHO, IO TPABOCYIS 3a
CBO€IO CYTTIO BU3HA€THCS TAKUM JIMIIE 32 YMOBH, 10 BOHO BiJNOBiia€ BUMOTaM CIPaBEAJIN-
BOCTI Il 3a0e3meuye e(eKTHBHE MOHOBICHHS Yy mpaBax [26].

Buiite moHATTS crpaBellIMBOCTI B aCIEKTI PABOCYJIsI M CYIOUMHCTBA OYJIO MpoaHai-
30BaHO 3 ypaxyBaHHAM MONYJIAPHOI iHAYKIIT 10 MiAX0AIB 100 BUSHAYEHHS CIIPABEIJIUBOCTI,
MIPOTE BKa3aHE CBITYUTH MPO KOPiHHY POJIb CIIPABEATUBOCTI y MPABOCYAAI Ta CYJOUMHCTBI K
sBumax. Hemapma BUCHIMH-IOpPUCTAMU 3BEPTAECTHCS yBara He JIUIIe Ha 3aKOHHICTH Ta 00T pyH-
TOBAHICTbH SIK Ha BUMOTH JIO CYJOBHX PIllICHb — aKTIiB IMPaBOCYAJIS, @ BKa3aHi BUMOTH PO3IIIsa-
I0ThCA K XapaKTEePUCTUKU CIIPaBEAIUBOTO Cy[JOBOTO pimeHHs [27, c. 4].

B.C. biryH, pe3roMyruHn cemapaliiro Ta aHaji3 3MICTy TOHSTh «IIPaBOCYIIT» 1 «CYIO-
YUHCTBOY», NIWIIOB BHCHOBKY, IO KOHCTHTYI[IHHUH 3MICT TEPMiHIB «CYIOYHHCTBO» Ta «IIpa-
BOCYAJA» JIa€ MOXKJIHUBICTh CTBEPPKYBaTH, IO B YKpaiHi mpaBocyasd, 3aiiicHIOBaHE y (opmi
CYIOYMHCTBA, MOKE IIPOBAaJUTUCI BUHATKOBO CydaMU K Aep:KaBHUMU opraHamu [14, c. 36].
Biarak maHwii BUCHOBOK TaKOX aKIEHTY€E yBary Ha TOMY, IO «CYJOYHHCTBO» BUCTYIA€ (op-
MOIO «IIPaBOCYAIS».

b.B. Manumes, OKpeciIIol0un pi3HUIIO MK MOHITTSIMH «CYTOUYHHCTBO» Ta «IIPABOCY-
JisD», BKa3ye, MO CHIBBIJHOIICHHS MK HUMH € aHAJOT1YHHM CIiBBIJHOIICHHIO ITO3HUTUBICT-
CBKOTO MiAX0AY J0 MPaBOPO3yMiHHS Ta MPUPOJHO-MPABOBOrO miaxony. [is mo3utusizmy Ta
JUTSL CYIOYNHCTBA OCHOBHUM € JTOTPUMaHHS (OpMH i MEBHUX (GOPMAIBHUX MPOLETYyp, TOOTO
AKIEHTYIOTHCS 30BHIIIHI 03HAKH SABHINA. BomHOYAC IS IPUPOIHO-TIPABOBOTO MiAXOAY Ta AJIS
MPaBOCY/sl OCHOBHUMHU € 3MICTOBHI XapaKTePUCTUKH, TOOTO B IIbOMY BUIIAJKY aKIEHTYIOThCS
BHYTPINIHI 03HaKW siBUIIa [28, c. 37]. BBaxkaeMo HE ILIJIKOM BUIIPABIAHUM HPOTHCTABICHHS
ABTOPOM CYJOYMHCTBA Ta MPABOCYIJIS, OCKIJILKH JIMIIE €THICTh 30BHIIIHBOTO T4 BHYTPIITHBO-
IO acleKTy sIBHIIA, MPOLECY, AISUIBHOCTI TOIIO 3laTHA 3a0€3MMEeYUTH JOCATHEHHS METH, SKa
CTaBUTHCS TEepPe]] TAKUM SBUIIEM, IIPOLECOM, AiIBHICTIO; B TAHOMY BHIIAIKy — II€ CIIpaBeLIH-
BE€ BHpIIICHHS cripaBu. HeoOrpyHTOBaHNM, Ha HAIy TYMKY, € TaKe IPOTUCTABICHHS i 3 TOUKH
30py BHMOT JOTPUMAaHHS (HOPMAIBHOTO acIeKTy CyAOBOTO IpOILECY, aikKe B PsIi BUIMAIKIB
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MpoIecyalbHUI 3aKOH HaJlae Cyay AMCKPELil0 100 BUNHEHHS a00 HEBUMHECHHS MEBHUX JiH
(3a Takor JUCKpEIier Oylb-sKe JisHHs Cyldy BiANOBiZaTUME MpolecyanbHiid Gopmi, ToOTO
BUMOTraM CYJIOYHMHCTBA), BiJITAK BEKTOPOM BHOOpPY MOBEAIHKH Cyly Mae OyTH BUOIp, AKHH 13
MOXJIMBUX (OPM IisiHHS 3a0€3MEYUTh MOCSITHEHHS yXBaJCHHS CIPABEIJIUBOTO PIIICHHS SK
(opMaIbHOTO YOCOOJIEHHS CIPABEJIMBOTO BHPIMICHHS CIIOPY, BiATaK i JOCATHEHHS INPaBo-
CYyILIS.

BucnoBku. [IpaBocynis € 00’ eMHUM IPABOBUM MOHSITTAM, CyTHICTH SIKOTO BaXKKO 3pO-
3yMiTH 0€3 HOTO OCHOBHOT'O BEKTOpa — CIIPaBETMBOCTI. BogHoYac mpaBocyms ciuif Biapi3Hs-
TH BiJl CYMDDKHOTO TIOHSITTSI — CyJJOYNHCTBA, OCKUIBKHU SIK 00CAT, TaK 1 3MICT TX HE OJHAKOBHI.
BBaxaemo 00TpyHTOBaHUM TBEPAXKEHHS, 110 PO3IJIA 1 BUPIILICHHS CyJlaMU CIIOPiB Y BiAMOBiA-
HUX CIPaBax ILIAXOM YIiTKOTO JAOTPUMAHHS BHMOI IPOIECYaJbHOTO 3aKOHY 3 ypaxXyBaHHSIM
METH TaKOTO BUPIMIEHHS (CIpaBeIMBOTO BUPIMICHHS CIIPaBH) BU3HAYAETHCS SIK CYTOUYNHCTBO.
BopHodac nuisx 4iTKOTO AOTPHMAHHS MPOLECYalTbHOI (HOPMU PO3TISANY CIPABH, BHPILICHHS
CY/ZIOM CTIOpY y CIIpaBi BIAMOBIAHO O BUMOT CIIPABEUIMBOCTI (1110 € KOHKPETHOO JUIsl KOHKPET-
HUX 00CTaBUH CIPABH) € TPABOCYIISIM.

BpaxoByrouw, 1o Ha JaHWH 9ac OpraHu MPaBOCYIIS i OpraHU MPUMYCOBOTO BUKOHAH-
H PIIICHb € OKPEMHUMH JAEP:KaBHUMH OpTaHaMH, MNOTpedye MINOOKOT0 HayKOBOTO BUBUCHHS
B3a€EMOJIisl CY/IIB SIK OPTaHiB, 0 31HCHIOIOThH CYIOYHMHCTBO K €JIEMEHT MPaBOCY/S Y CIIpaBax
Ta OpraHiB Iep>KaBHOT BUKOHABUOI CIIy)KOU SIK OpraHiB, yIIOBHOBAXCHHUX Ha IPUMYCOBE BHKO-
HAHHS YXBaJICHUX CY[aMU PillleHb, Y YOMY 0€3M0CepPEaHbO 3IiHCHIOETHCS BITHOBICHHS TIPaB,
cBO0O/I, iHTEpECiB.
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