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KaHIMUJaT IOPUIUYHUX HAYK, aJJBOKAT,
3aCTYNHUK HauaJbHUKA BIJILLY
(Opeanizayis cy006020 3axucmy npas

M1 « Vxpaincokuil incmumym npomuciogoi
81ACHOCMIY)

YIK 346.12

JUDEPEHIIALISI IPABOBIZTHOCHH IHTEJEKTYAJIBHOI BIIACHOCTI

PosrnsHyTO MpaBOBiAHOCHHU Yy cdepi iHTEIeKTyaIbHOI BIACHOCTI. 3amporio-
HOBaHO KpuTepii kiacudikarii MuxX BiJHOCHH Ta aBTOPCHKUHN MiAXia 10 IX rpymy-
BaHHs. BUiIEHO TOCMOAapChKO-IIPABOBI BITHOCHUHHU Y il cdepi.

Knwuosi cnosa: npasosionocunu, s’cummeuil Yuki, iHmMeniekxmyaibHa 8idc-
HICMb, YUBLIbHI, 20CNO0APCHKI, AOMIHICMPAMUGHI 810HOCUHLL.

PaccmoTpeHbl TIpaBOOTHOIICHUSI B cdepe MHTEIUICKTyallbHOW COOCTBEHHOCTH.
[IpenynoxxeHsl KpuTepuu Kiaccu(PUKalMU 3TUX OTHOIIEHWH W aBTOPCKUN TOAXOM K
WX TPyNITUPOBAHUIO. BBIEIeHbBI X0351iCTBEHHO-TIPABOBEIE OTHOIICHUS B ATOU cdepe.

Kntouesvle cnosa: npasoommowienusi, JCUSHEHHbIN YUKIL, UHMELIEKMYalbHAsl COO-
CMBEHHOCb, 2PANCOAHCKUE, XO3AUCMEEHHbLE, AOMUHUCTIPAMUBHbIE OMHOULECHUS.
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We consider the relationship of intellectual property. The criteria of
classification of these relations and the author’s approach to their grouping.
Highlight the economic and legal relations in this area.

Key words: relationship, life cycle, intellectual property, civil, commercial,
administrative relations.

Beryn. IlpaBa iHTeneKTyaldbHOT BJIACHOCTI YIEBHEHO YBIMIIIU JO TOCIOAAPCHKOTO
00iry Ta 3alHSJIM YiJbHE MicIle TOPS 13 IHINMMH PEYOBUMH NMpaBaMu. TeXHIYHUN mporpec
OCTaHHIX pOKiB 00yMOBHUB OCOOJIMBE BiJIHOLIEHHS Cy4acHUX CyO’€KTiB rOCIOJaprOBaHHS /0
MpaB IHTEJIIEKTYalbHOI BIACHOCTI, SIKi 3a0€3MeYy0Th IPAaBOBY OXOPOHY 1HHOBAI[IMHUX TEXHIY-
HUX pimeHb. CydacHe KOHKYPEHTOCIIPOMOXKHE ITiIMTPUEMHHIITBO HE MOXKIIUBE 0€3 TeXHIYHUX
HOBalliil, a TOMy MpaBa iHTeJIEKTyaIbHOI BIaCHOCTI HaOy/IM 3HAY€HHS BU3HAYAIBHOTO (haKTOpy
cydacHoro Oi3Hecy. 3a3Ha4yeHi 3MiHU y CyCHiJIbHUX BIJIHOCHMHAX HE MOINM OyTH T030aBJeHI
MPaBOBOTO peryaoBanHs, a ToMy ['ocrionapcekuii kogeke Ykpainu (nani — 'K Ykpainn) sik akr,
SIKWW BCTAHOBIIIOE MTPaBOBI OCHOBHU T'OCIIOAapIOBaHHS, MICTUTD IJaBy 16, 10 peryitoe BiJlHO-
CHUHH BUKOPHUCTAHHS Y TOCIONAPCHKIN MiATBHOCTI paB iHTEICKTYaIbHOI BIACHOCTI.

HeoOxiHO 3a3Ha4YMTH, IO TPOOJIEMAaTHKA BiTHOCHH IHTEJICKTYalIbHOT BIIACHOCTI IO CITi/T-
KyBajachk nepeBaxkno nupinictamu (O.A. Ilizonpuropa, H.C. Ky3nenosa, O.B. Koxanoschb-
ka, P.A. Maiinannauk, O.1. Xaputonosa, P.b. lllumka). OcTaHHIM YacoM OXOpOHA IpaB iHTe-
JEKTyaTbHOT BIACHOCTI JOCIHIJDKYETHCS HAyKOBISIMU 3 KpumiHanbHoTO npaBa (I1.C. Bep3sin,
A.C. Hencecsn) Ta agminictparuaoro npasa (JI.T. Komsiok, I.I. 3anopoxens).

B Toif ke wac, Ha Hamly JyMKy, BOauaeThCsi HEAOCTATHICTH IOCIIIKEHb rOCTIOJAPCh-
KO-TIPABOBUX BITHOCWH 1HTEJIEKTYaJIBHOT BIACHOCTI, BUJIICHHS 1X 3-ITOMIX 1HIIMX: IUBLIHHUX
Ta aIMIHICTPaTUBHUX.

[MocTanoBka 3aBiaHHsA. 32 TAKUX YMOB METOKO JIaHOT CTATTi € aHali3 BIJTHOCUH iHTe-
JIGKTYyaJbHOT BIACHOCTI Ta BUIIJICHHS TOCIOAapPChKO-MPABOBHX BIAHOCHH Y IiHl cdepi.

PesyabTaTn gocaigkenns. Sk Bxe 3a3Haqanocs, y 'K Ykpainu, oco6nuBocTi peryiro-
BaHHS MalHOBUX BiIHOCUH y TOCIOAAPCHKIM AISNBHOCTI 1100 BUKOPUCTAHHS MPaB iHTENEK-
TyaJIbHOI BIIACHOCTI BHKJIQJICHO y TJ1aBi 16.

BignoBigHo g0 yactuHu japyroi crarti 154 'K VYkpainu 10 BiAHOCHH, MOB’SI3aHUX 3
BUKOPUCTAHHIM y TOCHOJAPCHKIN MisAJIBHOCTI MpaB iHTEIEKTyalbHOI BIACHOCTI, 3aCTOCOBY-
1oThCs TosiokeHHs L{uBinbHOTO Konekcy Ykpainu (mami — LK Ykpainu) 3 ypaxyBaHHSIM 0C00-
JTUBOCTEH, ependadeHnx nuM KogexkcoM Ta iHIMMMH 3aKOHAMH. 3 IHTEICKTYaJIbHOIO BIACHI-
CTIO TICHO MOB’sI3aHi 1 aAMIHICTPAaTHUBHI NMPABOBIAHOCUHH, SIKiI XapaKTePU3YIOThCs HAsBHICTIO
CTOpiH, 0 IMEHYIOTbCA Cy0’€KTaMU aAMiHICTPATUBHOTO MPaBa.

CHucTeMHUH aHaIi3 BITHOCHH Yy cdepi IHTEIEKTyaIbHOT BJIACHOCTI JIO3BOJISIE KOHCTATY-
BaTW 3HauyHy MudepeHIiaio nux BiJIHOCHH, sSiKa OOYMOBIIIOETHCS SIK CIenu(piKor 00’ €KTiB
IpaBa IHTEIEKTYaIbHOI BIACHOCTI, TaK 1 IX )KUTTEBUM IIUKIIOM.

3 orsy Ha 3a3HAYCHE, BBAXKAEMO 3a JOIUIBHE BUKOPUCTATH METOIU (Gopmarizarii Ta
YIPYIOBaHHS, 3aBISKH SKHM ITOOYIyBaTH MOIE, K MAIOTh MOSICHUTH CYTh JOCIIKYBaHUX
BiIHOCHHH, a MOTIM PO3MOAIIUTH IX Ha OKpPeMi SIKICHO OJJHOPiTHI BUIH.

OmHOpIJIHI 32 KOHIIENITYaJIbHUMH 3acajaMu IIPaBOBOTO PETYITFOBaHHS 00’ €KTH IpaBa iH-
TEJCKTYaJIbHOI BIACHOCTI MOXHA 00’ €JHATH y 00’ €KTH aBTOPCHKOTO MpaBa Ta CYMDKHUX IIPaB,
00’€KTH MAaTEHTHOTO BIACHOCTI, 00 €KTH IIpaBa Ha KOMEPIiiiHi MO3HAUCHHS, Ta HETPATHIiii-
Hi» 00’ €KTH IIpaBa iHTEIEKTyaTbHOT BJIACHOCTI.

JKutreBuit muka o0’€kTa mMpaBa IHTENEKTYalbHOI BIACHOCTI (HaOyTTs (BUHUKHCHHS)
Mpas, peaii3allis, po3NOpsIKaHH MpaBaMU, BUKOPUCTAHHS, Ta 3aXUCT) Takoxk (Hopmye of-
HOPIIHI BITHOCUHM, SKi MOXHA 00’ eqHaTn y rpynH. L{i BiTHOCHHM, B 3aJIeXKHOCTI BT Cy0’ €KT-
HOTO CKJIaIy Ta METH iX (pOpMYBaHHS BPETyIbOBYIOTHCSI HOPMaMHU Pi3HHX Tally3eil mpasa.

Poznounemo 3 10CIiHKeHHS <OKUTTEBOTO» LIUKITY 00’ €KTiB aBTOPCHKOTO ITpaBa Ta CyMixkK-
Hux npas. Ilepma rpyma BiTHOCHH, OB’ sI3aHa i3 BUHUKHEHHIM (HaOyTTsAM) IpaB Ha 00’ €KTH
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aBTOPCBHKOTO MPaBa Ta CyMiXHUX Mpas. L{i BITHOCHHM XapaKTepU3yIOThCS IPUBATHOMPABOBOIO
MPHUPOJIOIO Ta € NWBUILHUMH IIPABOBIAHOCHHAMH, BUXOIIYHN 3 HACTYITHOTO.

Bianosigno no crarti 437 11K Vkpainu i yacturau 2 ctarti 11 3akony Ykpainu «IIpo
aBTOPCHKE MPABO 1 CYMIXKHI MpaBay, aBTOPChKE MPaBO Ha TBip BUHUKAE BHACIIIOK (akTy Horo
CTBOpeHHS. Sk KOMeHTye 3rajjaHe mojoxeHHs npodecop O.B. J[3epa, MOMEHTOM CTBOpEH-
HsI TBOPY CJiJ BBa)XKaTW HaJaHHS TBOPY Takoi 00’ €KTHBHOI (OpMH, 3a HOMOMOTOIO SKOI BiH
CTa€ MPUAATHUM JJIsl COPUMHATTS iHIUMU ocobaMu Ta BiaTBOpeHHs [2, c. 587]. Kpim toro,
BUINE3a3HAYCHI aKTH TOBOPATH, IO I BAHUKHECHHS 1 3A1HCHEHHS aBTOPCHKOTO MpaBa HE BH-
Mara€ThCs peECTpallis TBOPY YW Oy/Ib-sKe 1HIIE CIeianbHe Horo ohopMIICHHS, & TAKOX BUKO-
HaHHS OyJb-SKUX 1HIIKUX (OpPMaTBHOCTEH.

[MpuHariqHo 3a3HAYUTH, MO BiIHOCHHW BUHUKHEHHS aBTOPCHKUX IMpaB HE MOXYTh
OyTH aHi TOCIOJAPCHKUMH, aHl aJMiHICTPAaTHBHUMH, OCKIJbKM IIpaBa Ha IpaBa Ha TBIp BHU-
HUKAaIOTh 3 (aKTy HOro CTBOPEHHsI, a TBOPIEM 00’ €KTY aBTOPCHKOTO IMpaBa MOXKe OyTH JIUIIE
¢iznuHa ocoba. Ha mamry mymKy, HEBUPIIIEHOIO HA CHOTOIHINIHIN JeHb Ha 3aKOHOJABUOMY
PiBHI 3aiMIIaeThCs TpodiemMa CTBOPEHHS TBOPY (I3UYHHUMHU 0COOAMU-TIMPUEMIIMHA, & Ta-
KOX pO3MOALTY mpaB. BBakaeMo, MOXKIIMBHI HACTYITHUH BapiaHT BHPILICHHS Ii€l MPOOIeMHu:
BHECTH J0 CIELiaJIbHOTO 3aKOHOJaBCTBA MOJIOKEHHS MPO Te, 110 Y pasi, KOJIU TBip CTBOPEHO
($hi3uYHOI0 0COOOIO-TIIIMPUEMIIEM HEMaWHOBI MpaBa HallekaTh HoMy sSK (i3uyHui ocoOi, a
MaiHOBI1 — K (BI3UYHIN 0COOI-TIIAMPUEMITIO.

KsamigikyBatu BiTHOCUHU, IIOB’s3aHi 13 BUHUKHEHHSIM (HaOyTTsM) IpaB Ha 00’ €KTH aB-
TOPCHKOTO MpaBa MOYKHA SIK IUB1IBHI (010 IIUX 00’ €KTIB TBOPISIMH 3aBXK]IU € (i3HuuHI 0CO0M).

Kpamiikyroun BiIHOCHHM BUHUKHEHHS (HAOyTTs) mpaB Ha 00’ €KTH CYMDKHHX TIpaB,
HEOOXiTHO BPaxOByBaTH IPaBOBUU CTaTyc 0COOM TBOPIS, BIIHOCHHU y AKUX BigOyBaeThCs
CTBOPEHHS I[OTO 00’ €KTY Ta BHHUKHEHHS MPaB, & TAKOXK METY CTBOPEHHS LOT0 00’ €KTa.

Crarrero 451 LK Vkpainu nepenbadeHo, 1o MpaBo 1HTEICKTyaJIbHOT BIACHOCTI Ha BU-
KOHAHHS BUHUKA€ 3 MOMEHTY IIEPIIOro HOTo 31ilicHeHHs. [IpaBo iHTeIeKTyaabHOI BIACHOCTI
Ha (QOHOrpaMy 4Yd BiJleOTpaMy BHHHKA€ 3 MOMEHTY ii BupoOieHHs. [IpaBo iHTeJNeKTyalbHOI
BIIACHOCTI Ha mepeaady (mporpamy) opraHizarlii MOBJICHHS BHHHKA€E 3 MOMEHTY 11 MepIIoro
31iMCHEHHS.

Bignosinno o crarti 450 LIK Ykpainu nepBUHHUMHU Cy0’ €KTaMU CyMIKHHUX IPaB € BUKOHA-
Bellb, BUPOOHHK (POHOTPAMH, BUPOOHUK BiJleOrpaMu, OpraHizallis MOBJICHHS. 3a BiJICYyTHOCTI JI0-
Ka3iB 1HIIIOTO BUKOHABIIEM, BUPOOHHKOM (hOHOTpaMH, BiIeOTpaMu, IIporpamu (Tiepeaadi) opraHiza-
11i1 MOBJICHHSI BBKAE€THCS 0C00a, iM’s (HaliMEHyBaHHs) SKOi 3a3HAYCHO BIAMOBIAHO y (hoHOTpami,
BiJleorpami, IX IPUMipHHAKAX YM Ha YIAKOBIII, @ TAKOX ITiJ] Yac Iepeadi opraHizaiiii MOBJICHHSI.

3akoH Ykpainu «IIpo aBTOpchKe IpaBo Ta CyMiXKHI IpaBay BH3HAUYa€ BUKOHABIL sIK (i-
3U4Hy 0co0y. BupoOnuka Bigeorpamu (ponorpamu) sk $hizuuny abo wopuaudHy ocoly, a op-
raHi3aIlif0 MOBIICHHS SIK FOPHIUYHY 0CO0Y.

3a TakUX yMOB BBa)XKa€MO, IO y Pa3i, AKIIO 00’ €KT CyMiKHUX IpaB (PpoHOTpama, Bie-
orpama) cTBopeHa ¢i3M4HOI0 0c00010 6e3 crarycy cy0’€eKkTa rocrnofapoBaHHs, TO BiJTHOCUHU
m10/10 HaOyTTs MpaB Ha I1i 00’ €KTH MOKHA BBa)KATHU IUBUIBHUMH. SKIIO K 00’ €KT CyMiKHUX
npaB (poHOrpama, Bijieorpama) CTBOpeHa (i3HIHO 0COOOK-MIANPHEMIIEM a00 IOPUINIHOIO
0Cc00010, BIITHOCHHH 11010 HAOYTTS TIpaB Ha 11i 00’ €EKTH HEOOXiTHO BBAXKATH 20CHOOAPCbKUMUL.

CTOCOBHO Takoro 00’€KTy CyMiKHHX IIpaB, SIK Iepenada (Iporpama) oprasizarii MoB-
JICHHSI, TO BIJHOCWHH IIIOJI0 BUHUKHEHHS (HAOYTTs) MpaB HA HHOTO 3aBKJIHU OYyIyTh TOCIO-
JapChbKUMH, OCKUIBKU Cy0’€KTOM € IOpHUInYHA 0c0o0a — opraHi3alis MOBJIEHHS, a CTBOPEHHS
00’€eKTy Bi10yBa€THCS y TOCTIOAAPCHKUX BITHOCHHAX 3/IHCHEHHS TAaKOi MpOTpamu.

Jpyra rpyna BiTHOCHH IOB’sS3aHa 13 peai3ali€io Ta pPOo3NOpSJDKAHHIM IpaBaMu Ha
00’€KTH aBTOPCHKOTO MpaBa abo cyMiXHMX npaB. Biamosigno no crarti 15 3akony Ykpainu
«IIpo aBTOpchKe MpaBo 1 CyMiXKHI MpaBa» MalfHOBI mpaBa aBTOpa (Y iHIIOI 0coOH, SKa Mae
ABTOPCHKE MPABO) MOXKYTh OYyTH TepeiaHi (BIIUyKeHl) iHIIiH 0co0i, micis 9oro 15 ocoda crae
Cy0’€KTOM aBTOPCHKOTO MpaBa.
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Ha namy nymky, 3a3HadeHa rpyna BiIHOCHH MoOXe AU(EpeHIII0BaTUCS K Ha [[UBIJIbHI,
TaK 1 rocnofiapceki. locnodapcokumu 3a3naueni 6i0HOCUHU CTAIOTh y pasi, SKII0 BHHUKAIOTh
MiX Cy0’€KTaMH roCIOAapIOBaHHS Ta BiIOYBaIOTHCS 3 KOMEPUIHHOIO METOIO.

B 1poMy KOHTEKCTI BapTO 3rajaTd Npo opraxizauii KOJIEKTHBHOIO yIpaBIiHHS, SKi
CTBOPIOIOTH JIJISI TOTO, 00 3a0€3MEYNTH iIHTEPECH aBTOPiB Ta IHIINX Cy0’€KTiB aBTOPCHKOTO
IpaBa 9M CYMDKHHX ITIPaB IOUISIXOM 300py BHHATOPOIH, SIKA HAJIEKUTH IM 332 BUKOPHUCTAH-
Hs X TBOpiB, BUKOHaHb, (POHOTPAM, OT)KE, BOHU HE MAlOTh Ha METi OJep)KaHHs NPUOYTKY i
HE MOXYTh 3aiMaTHCsl KOMEPIIHHOK MisUTbHICTIO. BOHM NuIle ynpaBistoTh MpaBaMu y Me-
JKaxX MOBHOBaYKEHbB, 110 HA/AHI, 1 HE MOXYTh PO3MOPSIKATUCS HUMHU 3a BIACHUM PO3CYI0M
[1, c. 180].

BigHocunu, siki ckiianaroThCcsi Mk Cy0’€KTaMu aBTOPCHKOTO MpaBa (CyMIKHHX TIPaB)
Ta OpPTaHi3aIisiMA KOJICKTUBHOTO MPABIiHHS, HE MOXYTh BBKATUCS aHI TOCIIOJapCHKUMU, aHi
MANpUEMHHAIIBKUMU (111 OpraHi3aiii He MOXYTh 3alMaTHCs KOMEPLIHHOIO AisibHICTIO). Taxi
BIIHOCHHH € YuginpHuUMu, 0oHOpMIIIOIOTHCA JOTOBOPOM MPO KOJICKTUBHE YNMPAaBIiHHSI MaiHO-
BHMH IIpaBaMH aBTOPA, KU € OIN3BKUM 0 JOTOBOPY AOPYUCHHS.

TpeTs rpyna BiTHOCHH OB’ s13aHa 13 BAKOPUCTAHHIM IIPaB HA 00’ €KTH aBTOPCHKOTO Ipa-
Ba i cyMixHUX npaB. Ciiji HAroJOCUTH, 10 3a3HAYCHA IPYIa BIAHOCUH TaKOXK MOXKe AU(epeH-
[IFOBATUCS HA IMBIJIBHI Ta TOCMOIAPCHKI.

Bianosiguo a0 crarti 441 [IK Ykpainu BUKOpPUCTAHHSM TBOPY € HOTO: OMyOIiKyBaHHS
(BUIyCK y CBiT), BIITBOPEHHA OyIb-sIKUM CIIOCOOOM Ta y Oyap-sikiil (hopMi, mepekiaj, nepe-
pobxa, ajganTallisi, apaH>XyBaHHs Ta iHIII MOAIOHI 3MiHH, BKIFOYEHHS CKJIaJI0BOI0 YaCTHHOIO
710 301pHUKIB, 0a3 JaHWX, AHTOJIOTIH, CHIIMKIONEAIN TOMo, MyOaidYHe BUKOHAHHS, MPOAAXK,
nepefaHHs B HaiiM (OpeH]ly) TOILO, IMIOPT HOro MPUMIPHHKIB, IPUMIPHUKIB HOT0 epekaiis,
nepepobok Tomio [2].

BusHayanbHUM KpuTepieM kBaiidikaiii BiTHOCHH Oyne cy0’€KTHUH CKJIa] Ta METa IUX
BiAHOCUH. BUKOpHUCTaHHS MpaB 3 HAYKOBOIO M 1HIIOIO METOIO, HE MOB’A3aHOI0 3 OTPUMAHHAM
npuOyTKY, 103BOJIsIE KBaMi(iKyBaTH Taki BITHOCHHH SK IUBITbHI, OAHAK BUKOPUCTAHHS ITHX
00’€KTIB cy0’€KTaMH TOCIIOIAPIOBAHHS 33 151 OTPUMAaHHS NMPUOYTKY XapaKTEepU3yIo Il BiTHO-
CUHU fK TOCMOAAPCHKI.

UYeTBepTa rpymna BiJHOCHH IOB’s3aHa i3 3aXUCTOM IpaB Ha 00’ €KTU aBTOPCHKOTO MpaBa
1 CyMIXKHUX MMpaB. AHATI3YIOUH JIaHy TPyNy BITHOCHH, CJiJ 3rajiaTv MOABIHHY IPUPOAY ITpaBa
IHTEJIEKTYaIbHO BIACHOCTI: CKJIANa€ThCsl 3 HEMalHOBUX Ta MalHOBHUX IpaB. Beaxkaemo, 1o
BiIHOCWHU 3aXUCTy HEBIIIIBHO OB’ S3aH1 3 BIIHOCHHAMHU, Y SKUX TOPYIIEHO, OCIIOPEHO a0o
HE BU3HAHO IPaBO 1HTEIEKTyaIbHOT BJIACHOCTI.

Tak, K0 MpaBa MOpyIIeHI Y MUBITFHUX YU TOCIONAPCHKUX BiTHOCHHAX HAOYTTS (BH-
HI/IKHCHHH) mpas, TO 1 BIJIHOCHHH 3aXHCTY TpaB 6yzlyT1> IUBUIBHUMHU YU TOCIOAAPCHKUMU, a
cmp 6y)1e PO3TIAATHCA CylaMH BiAMOBIAHOT crenianizanii. ko  mpasa Oyno TMOPYIIEHO Y
aZ[MlHICTpaTI/IBHI/IX BIIHOCHHAX NIeP’KaBHOI peecTparii pakTy nepeslatHs mpas, TaKi BiTHOCH-
HU OyIyTh aJIMiHICTPAaTUBHUMH, a 3aXUCT BiJJOyBaTUMETHCS Y CyAax aAMiHICTPaTUBHOI IOpHUC-
JUKIT.

TakuM YMHOM, BU3HAYATLHUMHU KPUTEPisIMU KBali(ikamii JaHUX BIIHOCHH OYyIyTh BHJI
MopyLIeHUX NpaB (HEeMalHOBI 4M MailHOB1), BIIHOCHHM Yy SIKMX MOPYLIEHO MpaBa, Cy0’ €KTHHM
CKJIa.

I'K Ykpainu opraHiuHO TOENHYE TPUBATHOIPABOBI 1 MyOJIiYHO-TIPaBOBI HOpMH. Bu3Ha-
YaJIbHUMH O3HAKaMU [HUX BIJHOCHUH € IX XapakTep Ta cy0 €KTHHU CKJIall YYacCHHKIB, A0 SIKUX
HaJieXKaTh 0COOM, 3aPEECTPOBAHI B YCTAHOBICHOMY MOPSAJKY SIK CyO’€KTH MiANPUEMHHUIIBKOT
JistbHOCTI [9].

3arayibHi CIOCOOM 3aXMCTy IpaBa 1HTEJIEKTYyaJbHOI BJIACHOCTI BHU3HAYEHI YAaCTHHOIO
apyroto ctarti 20 I'K Ykpainu. HaBeneHi y BiAMOBITHUX HOpPMax MepeNiku COCO0iB 3aXUCTy
HE € BUYEPITHUMHU 3 onIsiy Ha BMimeHu y ctarti 20 'K Ykpainu nosioskeHHs 100 MOXKITH-
BOCTI 3aXHCTY IIpaBa i 3aKOHHOTO IHTEpECy IHIIUMHU CII0co0aMu, nepeadadeHIME 3aKoHoM [ 1].




Husinicmuxa

Jani po3misiHeMO BiIHOCHHH, MOB’sI3aH1 3 «KUTTEBUM» ITUKIOM 00’ €KTiB MATEHTHOTO
npasa. [lepma rpyna BiIHOCHH, TOB’si3aHa 13 BUHUKHEHHSM (HaOyTTSM) IMATCHTHHX IpaB,
€ aominicmpamusnumu eionocurnamu. IlaTCHTHI NpaBa BUHHUKAIOTh 3 (akTy nepkaBHOI
peectpauii. Bugaioun naTeHTH JepikaBa 3acBiuy€e HalGKHICTh 0CO0I MpaBa iHTEIEKTyalbHOT
BJIACHOCTI (BMHAXiJ, KOPHCHA MOJENb, IMPOMHCIOBHUI 3pa3ok). 3a 3akoHaMu Ykpaiam «IIpo
OXOPOHY IpaB HA BHHAXOMM 1 KOpHCHI Mojaemi» Ta «IIpo oxopoHy mpaB Ha MPOMHUCIIOBI 3pas3-
KH» IMaTEHT BUJIAETHCS B yCTAHOBICHOMY MOPSIKY LIEHTPAIBHUM OPTaHOM BHKOHABYOT BIIAH 3
MATaHb IPABOBOT OXOPOHH 1HTEJIEKTyaIbHOI BIacHOCTI — JlepkaBHa ciry)k0a iHTEJIEKTyalbHO1
BJIACHOCTI YKpaiHH.

Hpyra rpymna BiJHOCHH, OB’ si3aHa 13 peaji3alielo Ta pO3MNOPSIHKAHHAM MaTeHTHUMHU
mpaBaMH, MOXe AU(EPEHIIOBaTUCA Ha IUBIIBHI, FOCIOAAPCHKI Ta aaMiHICTpaTHBHI Ipa-
BOBITHOCHHU. BU3HaYambHUM KpUTEpieM KBadidikallii JaHUX BITHOCHH 3HOB Oyjie cy0’ €KTHHM
CKJIaJ Ta METa IUX BiJHOCHH.

BBaxaemo 3a JomuinbpHe 3BEpHYTH yBary Ha BiTHOCHHHU 3 PO3TOPSKAHHS NMaTCHTHU-
MH TIpaBaMH, [0 Ma€ JBOPIBHEBY CTPYKTypy. [lepmmii piBeHb nependadae ykiaagaHHs JI0TO-
BOpy (LIMBUIBHI/TOCTIONAPCHKI BiTHOCUHU). Jpyruii piBeHb — NPUUHATTS Cy0’ €KTOM BaIHUX
MOBHOBAXKEHB PIIICHHS PO PEeCTpanito (pakTy NepeJaHHs NaTCHTHUX MPaB — aAMiHICTPaTUB-
Hi MPaBOBITHOCHHH.

Tpers rpyna BiJHOCHH NOB’s3aHa 13 BUKOPUCTAHHSAM 00’ €KTIB maTeHTHUX npa.. Li mpa-
BOBIJITHOCMHHU BBa)XXKaTHUMYTbhCS TOCIOAAPCHKUMH, SKIIO OyIyTh MOB’s3aHi 13 BUKOPUCTAHHAM
3a3HaueHUX 00’€ekTiB y mianpuemMuunTsi. Tak, ctarra 156 'K Vkpainm Bu3Hauae mpaBomod-
HOCTI IIIOJI0 BUKOPUCTAHHS BUHAXOTY, KOPUCHOT MOZIEIIi Ta MIPOMHUCIOBOTO 3pa3ka [1].

[IpuHarigno 3a3HauMTH, 110 3MICT MATEHTHUX MpaB Ta CIOCOOM BUKOPUCTAHHS ILUX
00’€KTIB BU3HAYEHI Yy CHeIlialbHUX 3aKoHaX. [[MMU 3akoHaMU, cepejl iHIOTO, BU3HAYCHI TaKi
CIIOCOOHM BUKOPUCTAHHS, SIK MIPOTIOHYBAHHS JJIsl IPOAAXy, B TOMY YHCIHII yepe3 IHTepHerT, mpo-
JaX, IMIIOPT (BBE3€HHs) Ta iHIIE BBEJIECHHS HOro B HUBIIBHUN 000poT abo 30epiraHHs Takoro
MPOJYKTY B 3a3HAYCHUX IUISX. Taki ciocoOu BUKOPUCTAHHS 00’ €KTa MATCHTHHUX MPaB € MOX-
JIMBUMH JIMIIE Y TOCIOAAPCHKUX (TTANPHEMHHUIILKIX ) BITHOCHHAX.

MeToro naTeHTyBaHHS € BUKOPUCTAHHS OO0’ €KTIB B MiANPUEMHULTBI. OCOOIUBO aKTy-
aJbHUM TaKHi crocid OXOPOHU € 3aJUIsl CTBOPEHHS CIPUATIUBOTO KJIIMaTy JUISl MOAANBIIOTO
BHUXOJly Ha PHHOK, 3 METOIO €KCTIOPTY MPOAYKIIii a00 3k 3 METOI BUTICHEHHSI KOHKYPEHTIB.

YerBepTa rpyna BiTHOCHH MOB’s3aHAa 13 3aXHCTOM 00’ €KTiB MATEHTHUX MpaB. 3a aHaJO-
Ti€l0 3 TPYIOI0 BITHOCHH MIOAO0 00’ €KTiB aBTOPCHKOTO MpaBa Ta CyMIXHUX MpaB, 3a3HAYMMO,
10 I BIIHOCWHH 3aXHUCTY HEBIUIBHO TOB’s3aH1 3 BIJIHOCHHAMH, Y SKHX MOPYIICHO, OCIIO-
peHo abo He BHU3HAHO IMpaBo. BiATak, 3aJeKHO BiJl TOTO, Y SKHX BiIHOCHUHAX 3IiHCHEHO MOPY-
IICHHSI, TAKUMHU 1 OyAyTh BITHOCHHH 3aXHCTY.

OkpeMo cItiJl 3yNMMHUTUCh Ha JOCIHIDKEHHI (OKATTEBOTO» IHKIY OO0 €KTIB IMpaBa Ha
KOMEpIIiiiHI mo3HadeHHs. [[o rpyny 00’€KTiB MpaBa IHTEJICKTYaJlbHOI BJIACHOCTI CKJIAIAl0Th
koMmepuiitHi (¢hipMOBi) HaliMeHYBaHHS, TOPTOBEJbHI MapKu (3HAKU AJIA TOBApiB 1 MOCIYT) Ta
reorpadiuHi 3a3HauCHHS (3a3HAYEHHS IMOXOJKEHHS TOBApPiB).

[lepmia rpymna BiJHOCHH, OB’ sA3aHa 13 BUHUKHCHHSIM (HAOyTTSAM) IpaB Ha KOMEPIiHHI
MO3HAYEHHs, Ma€ MOABIHHY NpUpoay. 3 0IHOTO OOKY JIJIsi TOPTOBEIBHUX MapOK 1 reorpadiuamnx
3a3Ha4YeHb NMPUTAMAHHI aIMiHICTPATUBHI BiIHOCHHH, OCKIJIBKU MPaBO HA Ii 00’ €KTU BUHUKAE
3 akty aepxkaBHoI peectparii [10].

3 inmoro Ooky, BinnosigHo 10 ctarti 489 LUK Ykpainu npaBo iHTeNeKTyalbHOI Biac-
HOCTI Ha KOMeplliiiHe HalilMEHYBaHHsS € YMHHUM 3 MOMEHTY MEPIIOr0 BUKOPHUCTAHHS IhO-
ro HaiMEHYBaHHS Ta OXOPOHIETHCSA 0e3 000B’I3KOBOTO IMOJAHHS 3asgBKH Ha HHOTO YU HOTO
peectpauii. Baprto 3ayBaxkutn, mo LK Ykpainu y crarti 90 TepMmiHu «koMepuiiiae» 1 «dip-
MOBe» HalilMeHyBaHHs BXKHUBa€ sK ileHTH4Hi. Bonnowyac O.B. [I3epa Big3Hauae, mo ¢ipMmoBe
HallMeHyBaHHs BKaszye Ha Qipmy (FOpUAMYHY 0c00y), a KOMepIliiHe — Ha BHJI JisNIBHOCTI
[2, c. 773].
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Ha namy nymKxy, BIIHOCMHY BUHUKHEHHS (HaOyTTs) MpaBa Ha KOMEpPIiiiHI HaliMeHyBaH-
HSI MOXXHA BH3HAUYUTH TOCIIOAAPCHKUMH, OCKITbKH BOHH BUHUKAIOTH 3 MOMCHTY BHKOPHCTAHHS
ObOTO HAWMECHYBAHHS B ITi{TPHEMHHULTBI.

Hpyra rpyna BiZHOCHH, OB’ si3aHa i3 peali3aliclo Ta po3MOPsAKaHHIM paBaMH Ha KO-
MEpIiifHi MO3HAYEHHS, TAKOXK XapaKTePU3YETHCS MOABIHHOIO MPUPOAOIO: IIUBIIHHI YU TOCIIO-
JIapchki (yKIaJaHHS JOTOBOPY); aIMIHICTpaTHBHI (Jiep)KaBHA peecTpallis (akTy mepenaHHs
MaiiHOBHX IPaB).

CTOCOBHO KOMEPIIHHOTO HallMEHYBaHHS, TO OCKUJIBKM BIiJIOBIAHO O YacCTHHU JAPY-
roi crarti 490 11K VYkpainu MaiHOBI NpaBa iHTEJICKTyaJIbHOI BIACHOCTI MEPENAOThCS 1H-
i 0co0i JuIIe pa3oM 3 MiJTiICHUM MaWHOBUM KOMILIEKCOM OCOOH, SIKiHl Il MpaBa HalIeXaTh,
abo ioro BiANOBIJIHOI YacTHHOK, MOXKHa CTBEPJUKYBaTH, WIO I1i BIJHOCHHH €
TOCTIOAapCHEKUMH.

Ha nymky npodecopa O.B. [Izepu, y pasi 31MTTS, OpUEAHAHHS a00 NEPETBOPEHHS
IOPUANYHOI 0cOOM MpaBO Ha KOMepLiliHe HallMEHYBAaHHS MPUINMHIETHCA 1 HE MEPEXOIUTH 10
HOBOCTBOPEHOT IOpUINYHOT 0coOM. Y BUNAAKY MEPETBOPECHHS UM MOALTY FOPHIAYHOT 0COOH
MaiHOBI IIpaBa Ha KOMEpIliiHE HailMCHYBaHHS IMEPENalOThCS JHUINE 3 MUIICHUM MaiHOBHM
KOMIIJIEKCOM, IIIO JO3BOJIUTH Y MOAAJIBIIOMY PO3MIilllyBaTH Ha BUPOOi, Tapi, ymaxkoBli Haii-
MEHYBaHHS peOpraHi3oBaHOi puIndHOI ocobu [2, c¢. 792]. lllono reorpadiyHux 3a3HAuYCHb
BIJIHOCHHU 3 PO3MOPSIKAHHS IPpaBaMH HEMOXKIINBI, ocKibku 3a LIK Ykpainu Ha meid 00’ ekt
Ha MOUIMPIOETHCS BUKIIIOYHE IPABO JT03BOJSATH HOTO BUKOPUCTAHHS.

TpeTs rpymna BiJHOCHH, OB’ s13aHa i3 BUKOPUCTAHHAM 00’ €KTIB ITpaB Ha KOMEPIiiHI I10-
3HAYCHHS, € BHKJIIOYHO TOCIIOAPCHKUMH MIPAaBOBITHOCHHAMH, OCKUTBKH TaKe BHKOPHCTAHHS
Bi10yBaeThCs auiie B mignpueMuunTBi. Tak, BignosigHo no crarti 157 'K Ykpainu Bukopu-
CTaHHSIM TOPTOBEIBHOI MapKHu y c(epi rocrmogaploBaHHs BUSHAETHCS 3aCTOCYBAaHHS ii Ha TOBa-
pax Ta Mmpu HaJaHHI MOCHYT, JUIS SKUX BOHA 3apeeCTpOBaHa, HAa YIAKOBI[ TOBApiB, Y peKyiami,
JIPYKOBAaHHWX BUIAHHSX, HA BUBICKaX, IiJ Yac MOKa3y €KCIIOHATIB Ha BHUCTaBKax i sipMapkax,
IO MPOBONATECA B VYkpaiHi, y npocrekrax, paxyHKax, Ha OmaHKax Ta B IHIIIA JOKYMEHTa-
1ii, MOB’s13aHiil 3 BOPOBAKEHHSAM 3a3HAUCHUX TOBApiB 1 MOCITYT y rocrmonapchkuii (koMep-
uiiHuit) o6ir. Bigmosiguo mo crarti 160 I'K Ykpainu BukopuctanusM reorpadignoro 3a3Ha-
YeHHs Cy0’€KTOM TOCIOAApIOBAaHHS BBaXKAE€THCS: 3aCTOCYBaHHS HOTO Ha TOBapax, JJIsl SKUX
3apeecTpoBaHo Iie reorpadiuHe 3a3HAYCHHS, a TAKOK HA YIAKOBIlI; 3aCTOCYBAaHHS B PEKJIaMi,
MPOCIEKTaX, paxyHKax, IPYKOBAaHUX BHUJAHHAX, OQiliifHUX OJaHKax, BUBicKax ToIo [1].

UeTBepTa rpymna BiJHOCHH, MOB’sA3aHa i3 3aXHCTOM 00’ €KTIB MpaB Ha KOMEPIiHHI 1MO-
3HAUCHHS, Y TIEPEBaXHIN OIJIBIIOCTI CTAHOBUTH FOCHOAAPCHKI BimHOCHHU. OTXKE, BIIHOCHHH
13 3aXHCTy IIpaB Ha TOPrOBEIbHI MapKU MOXKYTh OyTH IUBITFHUMHU, SKIIO0 BOHH CKJIaAIOTHCS
MiX (i3HUHUMU 0COOaMHU.

OxpiM BHIIEHA3BAHUX PE3YJABTATIB TBOPYOi, 1HTENEKTYyaJbHOI MiSIBHOCTI € e PsA
00’€KTIB MpaBa 1HTEICKTYaJIBHOI BIACHOCTI, Ki MOKYTh OyTH BHKOPHCTaHI Cy0’€KTaMH IO-
CIIOJIapIOBaHHS AJIA JOCSATHEHHS iX cTaTyTHUX wiyiei. Lle Tak 3BaHi «HeTpaaAHLiiiHI» 00’ €KTH
MpaBa iHTEJIEKTyalbHOI BIIACHOCTi, TOOTO Ti 00’€KTH, iICHYBaHHS SIKUX BU3HAETHCS YMHHHUM
3aKOHOJIAaBCTBOM YKpaiHW, ajie BOHM HE BKIIOYEHI JIO TPHOX IMOMepeanixX iHcTutyTiB. Cepen
TaKUX HETUIIOBUX 00’ €KTIB MMpaBa iHTEJIEKTyalbHOI BIACHOCTI HAyKOBIl Ha3UBalOTh: HAyKOBE
BIIKPUTTS, pallioHaNi3aTOPCHKY MPOTO3HIII0, KOMEPUIHHY Ta€MHHINIO, Tororpadito (KoMIo-
HYBaHHsI) IHTETpallbHOI MiKPOCXEMH, IIOPOLy TBAPHH Ta COPT POCIHH [2].

[lepma rpyna BiZHOCUH MOB’s3aHa 13 BUHUKHEHHAM (HaOyTTsAM) npas. [IpaBa Ha ToIIO-
rpadii IMC 3acBiuyeThCs CBIIONTBOM. AHAJOTI4HA CUTYaIlisl 3 COPTaAMH POCIHH, TTOPOIaMH
TBAapWH, OCKIJILKM OCOOMCTI HEMaifHOBI MpaBa IHTEJICKTYallbHOI BIACHOCTI Ha COPT POCIIHH,
MOPOJy TBAapUH 3aCBIAYYIOTHCS JEPKaBHOIO peecTpaliero; MailHOBI IpaBa 1HTEJNEKTYalbHOI
BJIACHOCTI Ha COPT POCIHH, MMOPOY TBApHH, 3aCBIAYYIOThCS MMaTEHTOM; MallHOBE MIPAaBO 1HTE-
JEKTyaJdbHOI BIACHOCTI HAa MOUIUPEHHS COPTY POCIUH, MMOPOAH TBAPHH, 3aCBiAUYIOTHCS IEp-
XaBHOIO peectpanieto. OTxke, Ii MPaBOBIAHOCHHU OyAyTh anMiHiCTpaTHBHUMHE. [0cmonapch-
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KHMHU € TPAaBOBITHOCHHHM BUHUKHEHHs (HaOyTTs) IpaB Ha PalioHadi3aTOPChKiI MPOMO3UIIT i
KOMEPIIHHY TAaEMHUITIO.

o cTocyeThbest HAYKOBOTO BIIKPHUTTS, TO IPABO Ha HHOTO 3aCBIAUIYETHCS AUILIOMOM Ta
OXOPOHSETHCS Y MOPSJKY, BCTaHOBIEHOMY 3akoHOM. IIpodecop O.B. [I3epa akieHtye yBary
Ha TOMY, III0 MOMEHT HAayKOBOT'O BIJIKPUTTS Ta MOMEHT OTPHMAaHHS aBTOPOM JHUILJIOMA, IIO0
MOCBIAYY€ HOTO MpaBa, HEe CHIBMAAA0Th Y Yaci. Ha chOroqHINIHINA JCHb 3aTHIIA€THCS HEBpPE-
IyJIbOBAaHUM MUTAHHS 00 IOPUANYHOI BU3HAYEHOCTI MOMEHTY BCTaHOBIIEHHS IPABOBOI 0XO-
POHM HAyKOBOTO BiIKpUTTS [2, c. 762]. Ha Hamy aymKy, MpaBOBiZHOCHHU IIOJ0 BUHUKHCH-
Hs (HaOyTTs) TIpaBa Ha HAYKOB1 BIKPUTTS CIIiJ BBAXKATH IUBITLHUMH, OCKUIBKH CY0’€KTaMH
BHUCTYINAaIOTh (Pi3vuHI 0COOM, a 3MIHCHIOIOTHCS 1 BUKOPUCTOBYIOTHCS HAyKOBI BIIKPHUTTS 0e€3
KOMEpIIHHOT METH.

Jpyra rpyna BiTHOCHH, TOB’s3aHa 13 peali3alli€lo Ta po3MopsKaHHSIM ITpaBaMH, Xa-
pPaKTepHU3y€eThCs aAMIHICTPAaTUBHUMU IpaBoBimHOCHHAMH miomo Tomorpadii IMC, ockinbku
mpaBa B cy0’€KTa roCroJJaplOBaHHs BUHHUKAIOTH 3 (DaKTy Jep KaBHOI peecTpallii 10roBopy mpo
repeiaHHsl BUKIIFOUHUX MpaB. Takok (aKkToM JiepKaBHOI peecTpailii 3acBiquy€eThCsi MaiiHOBE
MPaBO IHTEJIEKTYAIBHOI BIACHOCTI Ha MOMIMPEHHS COPTY POCIUH, mopoau tBapuH. llomo Ta-
KHX «HETPATUIIIHIX» 00’ €KTiB, IK KOMEpPLifiHA TAEMHUIS, PalliOHATI3aTOPChKA MPOTO3HUILis,
TO TIepeaada mpaB HEMOKIIHMBA.

TpeTst rpyna BiIHOCHH LIOZ0 BUKOPUCTAHHS HHUX 00 €KTIB MOXKE XapaKTepU3yBaTHCS
rOCIOJAapChKUMH MpaBaMH, 32 YMOBH, 110 BUKOPUCTAHHS BiJOyBa€TbCs y MiANPUEMHHUIITBI.
Tak, HanpuKIaa, paioHaNTI3aTOPChKa MPOTO3UIlisi MAa€ TPU HEOOXITHUX 3aKOHOJABYl BUMO-
T'U: TIPOTIO3UILISI MA€ CTOCYBATHUCS MPOQIIIO TIsIIBHOCTI FOPUIMYHOI 0COOH, SIKiil BOHA TI0JJaHA;
BOHA Ma€ OyTH HOBOIO JUIsl Li€l IOpUANYHOT 0COOUM; BOHA MOBUHHA OYTH KOPUCHOIO JIJISl FOPH-
JUIHOI 0coO0M. MaifHOBUMH NMpaBaMu Ha KOMEPIIIHY TaEMHHII0 KOPUCTYEThCS 0co0a, ska
MPaBOMIPHO BH3HAUMJIIA IHPOPMAIIIF0 KOMEPIIIHHOK TAEMHHUIICIO, SIKIO 1HIIIE HE BCTAHOBJICHO
JIOTOBOPOM.

3axucT mpaB (YeTBepTa rpyna BiJHOCHUH <OKMTTEBOTO» IUKIY) Ha «HETPAAUIIIHHI»
00’€KTH 1HTEJICKTYaJIbHOI BIIACHOCTI B TOCIOAAPCHKOMY TOPSJIKY 3M1HCHIOETHCS, KOJTH ydac-
HUKaMH IPaBOBITHOCUH € Cy0’ €KTH roCrolaploBaHHS.

BucnoBku. CucteMHuUii aHami3 BiTHOCUH y c(epi IHTENEKTyalbHOI BIACHOCTI Ja€ Mif-
CTaBW I BUCHOBKY PO Te, MO MEepeBakHa OUBINICTh BIAHOCHH Y 1iK cdepi siBisie co00r0
[HUBIIBHI Ta TOCMOMAPCHKI BIAHOCHUHU (K MpPaBUJIO, 1€ TPYIH BiTHOCHH, MOB’SI3aHUX 13 Ha-
OyTTSM, BUKOPHUCTAHHSIM Ta PO3MOPSAPKAHHAM Y NEpeBaxHiil OinbumrocTi). AAMiHICTpaTHUBHI
BIJITHOCWHU CKJIaJIal0ThCS TiJT Yac JAep:KaBHOI peecTpailii mpaB Ta GakTy nepenaHHs MaitHOBUX
MpaB 1HTEJEKTYaIbHOI BIIACHOCTI Ha 00’ €KTH MPOMHUCIOBOT BIACHOCTI.

locnomapchki NPaBOBIIHOCUHY IHTEIEKTYaIbHOI BIACHOCTI CKIAAAI0ThCS MiXk CyO0’ €k-
TaMHM TOCIIOIaPIOBAHHS Y pa3i CTBOPEHHS (BUKOPHUCTAHHs) 00’ €KTa Ta pO3MOPSKAHHS ITpaBa-
MU Ha HBOTO JJIs1 33JOBOJICHHS KOMEPLIHHOT METH. 3MICT IpaBa IHTEICKTYaIbHOI BIACHOCTI
Ha BIMOBIAHKUH 00’ €KT Mae nepeadayaT IpaBOMOYHOCTI BUKOPUCTAHHA 00’ €KTa y MiAIpHEM-
HUILBKIA TISJIBHOCTI.
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