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INOKA3AHHA SAK J’KEPEJIO JOKA3IB Y KPUMIHAJIBHOMY ITPOBA/I’KEHHI

VY crarTi BU3HAYCHO MPOBIAHY POJIb MOKA3aHb CEpel yciX BUIIB JOKa3iB y
KpUMiHaJbHOMY TNpoBajkeHHI. [IpoaHanizoBaHO 3akpimiieHi 3MarajbHi IpaBa
KOXHOT 31 CTOpiH 100 OTPUMAaHHS MOKa3aHb Ta iX oninku. OkpeMy yBary mnpu-
JJIIEHO HOBOMY IHCTHTYTY Y cdepi JOKa3yBaHHS — MTOKa3aHHAM 3 UyXKHUX CJIB.

Knwouogi cnosa: noxasanua, smazanvhicms, be3nocepedunicms, 0xcepend 00-
Ka3i6, NOKA3AHHA 3 UYHCUX CTLI6.

B craree ompezeneHa Bedymias poib IMOKAa3aHUM cpean BCeX BUIOB J0OKa3a-
TeJIbCTB B YTOJIOBHOM NPOU3BOACTBE. [IpoaHann3upoBaHbl 3aKpeIeHHbIC COPEB-
HOBaTeIbHBIC ITPaBa KaXI0H M3 CTOPOH I10 MOXYYCHHIO TIOKa3aHUH M X OIICHKH.
OTnenpHOC BHUMAHUE yACIEHO HOBOMY HHCTHTYTY B cpepe ITOKa3bIBaHUS — I0-
Ka3aHHAM C UyKHX CIIOB.

Knlouegvie cnosa: nokasanus, cocmsazameibHOCMb, HENOCPeOCMEEHHOCHb,
UCTNOYHUKU OOKA3AMENbCME, NOKA3AHUS C YYHCUX CILOB.

The article outlines the leading role of testimony in all kinds of evidence in
the criminal proceeding. Enshrined competitive rights of the prosecution and the
defense concerning the process of obtaining evidence and their estimation, are
analyzed in the article. Special attention is given to the new institute in the field
of evidence — hearsay evidence.

Key words: indications, adversarial, spontaneity, sources of evidence, hearsay
evidence.

Beryn. OcoGnuBe Miciie cepell yeix BHIIB JOKa3iB y KPUMIHAIBHOMY TIPOBaJKEHHI 3a-
HMaroTh moka3anHs. [loka3aHHs MarOTh BEJUKE 3HAUCHHS JIJIs1 BUPILICHHS 3aBAaHb KPUMiHAb-
HOTO CYJOYMHCTBA, /K€ HaldacTillle TUIBKKA Ha X OCHOBI 3MIHCHIOETHCS JOCTOBIpHE BCTa-
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HOBJICHHS OOCTaBHH, SIKI € MPEIMETOM JOCHIJKCHHS Y KPUMiHAJIbHOMY MPOBAIKCHHI, 1 3
ypaxyBaHHSIM OCTAaHHIX 0 KOHKPETHOTO BHIAJKY 3aCTOCOBYIOTHCS HOPMH KPUMIHAJIBHOTO Ta
KpPUMIHAJIBHOTO MpolecyanbHoro npasa [10]. Came ToMy BHHHKAaE moTpeda y JAOCIHIIKECHHI
MOXJIMBOCTEH peasizanii 3MarajJbHUX IPpaB CTOPIH CTOCOBHO OTPUMAaHHS MOKa3aHb.

JocnimKkeHHIMH TIOKa3aHb Ta iX poiii K JPKepesa A0Ka3iB y KpUMiHAIHHOMY ITPOBAJI-
JKEHHI 3aiiManiicst Taki HaykoBll, sk JI.€. Apoukep, P.C. benkin, FO.M. I'pomesuii, B.41. [lo-
poxos, A.S. Jlyouncekuii, O.10. Kocrtiouenko, B.B. Jleonenko, I.JI. JIy3riun, B.T". Jlykamepuu,
M.M. Muxeenko, M.I. [Topy6os, B.A. Ilonentomko, B.I. Cmucnos, ®.I1. Tapacenko, B.II.
[IIn6iko, M.€. llymuiio Ta iHun BueHi. [Ipore npobiieMu oKa3aHb 3a3BHYA PO3TIISIAFOTHCS
B KOHTEKCT1 BUBYEHHS JKEPEJI I0Ka3iB B I[1JIOMY.

Pazom 3 TuM, BpaxoByrouH, 1o jai€ HoBUK KpuMmiHanbHMIA IpolLiecyalbHUN KOJEKC, BU-
HHUKa€ HEOOX1IHICTh TOJAIBIINX HAYKOBHX JOCHIJKEHb Yy TTUTAHHI BU3HAYCHHS TIOKa3aHb SIK
JoKepena JOKa3iB y KpUMiHAJIbHOMY IPOBaKEHHI YKpaiHu.

IlocTanoBka 3aBaaHHs. ToMy METOIO CTATTi € 3AilicHeHHS aHani3y HopM HoBoro KIIK,
SIKI CTOCYFOTBCS TTOKa3aHb SIK JDKepelia JoKa3iB, Ta 3a3HajIi 3HAYHKUX 3MiH Y 3B’ 53Ky 13 Iepexo-
JIOM JI0 3acaJi 3MarajibHOCTI Ta O0E3IM0CePEIHOCTI Y KPUMIHAIEHOMY MPOBaKCHHI.

PesyabTaTn pociaimkenHs. Bignmosinno no cr. 22 KIIK kpumiHaigpHEe MPOBATKCHHS
B YKpaiHi 371HCHIOEThCS HAa OCHOBI 3MarajbHOCTI, a OTO CTOPOHM MAlOTh PiBHI NpaBa Ha
30upaHHs Ta MOZAHHS 0 CYIy pedeil, TOKyMEHTIB Ta iHIHKX Jo0Ka3iB. Lle#t mpuHIMI 3acToco-
BY€TbHCS 1 IPU HAJAHHI CTOPOHAMHU 10 CYy TOKa3aHb.

[ToHsATTS MOKa3aHb Ja€ caM 3aKOHOJIABEIlb, 30KpeMa, TOKA3aHHSIMU € BiIOMOCTI, SIKi Ha-
JAIOTHCSI B YCHIM a00 MUCHMOBI¥M (opMi MiJ Yyac JOMUTY IiJT03PIOBAHUM, OOBHHYBAuCHHM,
CB1JIKOM, IOTEPIJIUM, EKCIIEPTOM LI0JI0 BiIOMUX IM 00CTaBUH Y KpUMiHAIBLHOMY MPOBAIKEH-
Hi, [0 MAaIOTh 3HAYCHHS JJIs IBOTO KpUMiHaIbHOTO TpoBakeHHs (cT. 95 KIIK Vkpainm).

[TokazaHHS MOXYTh OyTH OTpHMaHI IiJ Yac JOCYIOBOTO PO3CIiAyBaHHS Ta CYyIO-
Boro po3rsay. Crepury BapTo 3yHHHUTUCA Ha JOCYAOBOMY posciiayBanHi. Ha miit cranii
KPUMiHAIBHOTO MPOBAPKCHHS MOKA3aHHS MiJ 9ac OKpeMoi claigdol Ail — JOMUTY Mae MpaBo
OTPHUMYBATH JIMIIIE CTOPOHA OOBUHYBaYCHHS (CIiiunii 60 pokypop). CTopoHa 3aXUCTY MOKE
JIWIIE THIMIF0OBATH MPOBEACHHS JOTUTY MIJISXOM MOJAAHHS CIiT40OMY YU MPOKYPOPY BiAMOBITHO-
ro KJIOMOTaHHS, a y BUNAJKY BiIMOBH y HOT0 3aJJ0BOJIEHHI — OCKap KyBaTH JI0 CJI1IYOTO CYAII.

ATNBTEpHATHBHUM Ta O1JIbII JIIEBUM BHXOJIOM 13 CUTYaIlii € MOKIIMBICTB KOXKHOT 31 CTOPiH
3BEPHYTHCS 10 CIITYOTO CYIl 13 KIIOMOTAaHHSIM IIPOBECTH JIOIUT CBIJKA YU IOTEPIILIIOTO B CY-
nosomy 3acimanHi (ct. 225 KIIK Ykpainn). Takuii 1onuT 3A1HCHIOETCS Y CYIOBOMY 3acifaHHi
B MiCIIi po3TalryBaHHs cyny a0o mepeOyBaHHS XBOPOTO CBiJIKa, MOTEPIIIOTO B MPUCYTHOCTI
CTOPIH KPUMIHAIBHOTO MPOBAKEHHS 3 JOTPUMAaHHSIM yCiX HMPaBHI IPOBEACHHS TOIHTY ITiJ
Jac Cy0BOro po3msiay. Ha mpakruii, npoBeaeHHs AonuTy B nopsaaky cT. 225 KIIK Vkpainu
€ TOCUTH HAIIHHUM CIOCOOOM /ISl KOXKHOI 31 CTOpiH BOEepertu cede Bif HEMPHUEMHUX «CIOP-
MpHU3iB» 3 00Ky CBIJKIB ITiJI 4ac CyJJOBOTO PO3TIISIY.

[Ipore HaBiTh y Takiii, 31aBanocs O, piBHO AOCTYIHIM Ta 3MarajibHill mpoueaypi fx
MOXIIUBICTh Y BUHATKOBHX BUIIAJKaxX I 4ac JOCYIOBOTO PO3CIIYBaHHS 3a KJIOMOTAHHSIM
CTOPIH JOMHUTATH CBiJIKa a00 TOTEPIIJIOT0, HAIBHI CYTTEBI NIepeBaru JJisi CTOPOHU OOBHUHYBa-
yeHHs. Tak, JOMUT 0COOM CIITUUM CYJJICI0 MOXe OyTH TPOBEJEHUM 3a BiJICYTHOCTI CTOPOHH
3aXHCTY, SKIIO HAa MOMEHT HOTO MPOBENCHHsI JKOIHI 0co0i HE MOBIAOMIIECHO PO MiO3PY Y
IbOMY MPOBAKCHHI. MOMEHT BPYUYEHHS K TMOBIJOMJICHHS PO Mi103pYy MOBHICTIO 3aJICKUTh
BiZ cTopoHH OOBHHYBaueHHA. Lle BigKpHBae MMPOKI MOXKIMUBOCTI JJIS 3JOBXKHUBAaHb, KOJIH 3
METOI0 YCYHEHHSI CTOPOHU 3aXHCTy IOBIOMJICHHS IPO IMif03pYy BPYYAETHCS B OCTAHHIA MO-
MEHT IIepe]l MoIaucio OOBHHYBAIBHOTO aKTa 0 CYAy. 3 METOIO TapaHTii mpaB 3axucTy, y 4. 4
ct. 225 KIIK nepenbadeHo, mo Cya Mae MpaBo JTOIMUTATH CBIIKA, IOTEPIIIIOTO, SIKUW TOMHTY-
BaBCS CIIITYUM CYAJICI0, 30KpeMa, y BUNIAJKaX, KO TAaKKI JTOTMUT MPOBEJEHUH 3a BiJICyTHOCTI
CTOPOHU 3axucTy [6, c. 9]. [IpoTe moniapHUM Oysi0 O 3aKpIIUICHHS 32 CyIOM caMe 000B’SI3KY
MPOBECHHS TOBTOPHOTO OIIHTY.
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Henonikom y 3abe3neueHHI MpaB 3aXUCTY € TAKOX BiJCYTHICTb 3aKPiIUICHHS Yy 4. 2 CT.
140 KIIK mpaBa 3aXxMCHUKA MOJATH KIOTOTAHHS MPO MPHUBIJ 0COOW JUIS JOMMUTY i 9ac J0-
CYIOBOTO po3ciigyBaHHs. TOOTO, SIKIIO CBIAOK HE 3 SBUTHCS O CJNITYOTO CYAAl IS Jadi Mo-
Ka3aHb, TO MPAaBO CTOPOHM 3aXHUCTy Ha HOro AOMMUT HiYUM He 3a0e3mneuyeThcsa? | HaBITH Ha
MiArOTOBYOMY CyZOBOMY 3aCiIaHHI MUTAHHS MPO BUKIUK OCi0 0 CyIy IS JOMUTY 3aJICXKHTh,
B KIHIICBOMY paxyHKY, BiJl BOJII Cyay, a He Bij ctoponu 3axucty (ct. 351 KIIK VYkpainn).

Takox 4. 8 ct. 95 KIIK mepenbauae anga 060X CTOpiH ille ¥ mpaBoO OTPUMYBATH Bij
0Ci0 TOsSCHEHHS, SIKI He € JDKEpeJoM JI0Ka3iB. BiamoBigHO 10 mpuHOHITY 0€3M0CepeaHOCTI
nociipkeHHs 1okasiB cynoM (ct. 23 KIIK), 1 moka3aHHsI, i OSICHEHHS, OTPUMaHi CTOPOHAMH
Ha eTarli JOoCy/J0BOIr0 po3CiilyBaHHs, HE MAIOTh AJis Cy[ly Hamepea BCTAHOBIECHOTO 3HAYEHHS.
OOrpyHTOBYBaTH CBOi BUCHOBKH CYIl MOXKE JIMIIEC HA MOKA3aHHX, AKi BIH 0COOMCTO CIIpHiiMaB
ITiJT 9ac cyaoBoro 3aciganHs. ToOTo, (haKTHIHO, TTOKa3aHHS K JUKEPEJIO JI0Ka3iB st cyay dhop-
MYIOTBCSI YK€ Ha €Talli CyIOBOrO PO3INISIY, KOJU CyA 0e3M0CepeNHbO CIpUiiMae MOKa3aHHs,
SIKI OTPUMYIOTBCS SIK BiJl CBiJIKIB CTOPOHH OOBHHYBAa4YEHHS, TaK 1 BiJ] CBiIKIB CTOPOHHU 3aXHCTY,
JOCIIDKY€E Ta OIIHIOE 1X 3a OJIHAKOBMMHM Kputepismu. [lin yac m0cynoBOro posciilyBaHHS
yci 3i0paHi BiJOMOCTI MOXYTh MaTH 3HAYCHHS JIMIIE JJIs Ti€El CTOPOHH, sKa iX oTpuMasa, s
MPUAHATTA OKPEMHX MPOIECyalbHUX PillIeHb Ta 3 METOI0 JOBEJCHHS CBOET MO3HUIIIT B CY/Ii.

SIKIIO K TTOKa3aHHs, SIKi MAIOTh 3HAYCHHS ISl BUPIIIECHHS CIIPaBH, 3’ IBISIIOTHCS O€310-
CepenHbO IiJl Yac CYIOBOTO PO3IVISIAY, TOMI HABIIO 3a3HAyYaTH, IO IMiJ 9ac JOCYIOBOTO PO3-
CiIiyBaHHS OOBUHYBauCHHS OTPUMYE IMOKA3aHHs Ta MOACHEHHS, a 3aXUCT — JIUIIE TTOSICHEHHS,
10 HE € JDKEPEJIOM J0Ka3iB?

3rigHo 4. 1 ct. 104 KIIK Ykpainu, Xia 1 pe3y/nbTaT MPOBEJACHHS MpoIlecyaabHOT it mij
yac JO0CYA0BOI0 po3CiigyBaHHs (DIKCYIOThCA y MPOTOKOJI JIUIIE Yy BUNAAKaX, NeperdaueHnx
M Konekcom. Ilpote 6esnocepennno y ct. 224 KIIK Ykpainu, ska BU3Ha4Ya€ MOPSI0K MPOBe-
JCHHS JTONUTY, CKJIaJaHHS MPOTOKOIY HE IependaqaeThes.

Cnig 3a3HA4YUTH, IO JIUIIE 3MIHCHUBIIN KOMIUICKCHHUH aHani3 nonoxeHnb KIIK, MmoxHa
3poOUTH BUCHOBOK ITPO HEOOXIHICTh CKIaJCHHS IPOTOKOIY JOMUTY 0COOH, SIKUI IPOBOIUTH-
Cs1 CTOPOHOKO OOBHHYBAUYCHHS Ha JOCYIOBOMY po3ciiayBaHHi. [Ipo e cBiiuaTh MOTOKEHHS: II.
7 4. 1 ct. 66 KIIK, ne po3’sicHIO€TbCS IPABO CBiJKa HA 03HAKOMIIEHHS 13 MPOTOKOJIOM JOIHUTY;
a63. 2 4. 2 ct. 104 KIIK, 1mo0/10 BHECEHHS 10 TPOTOKOJY IOKa3aHb, TEKCT SIKUX OyI0 3adikcoBa-
HO 32 JJOTIOMOTO0 TeXHIYHUX 3ac00iB; 4. 2 cT. 491 KIIK, sika cToCy€eThCs JOMUTY HEMTOBHOJIIT-
HBOTO IiJ03PIOBAHOTO UM OOBHHYBAYCHOI'O Ta NESKHX IHIIMX cTaTeil. | HaBITH AKIIO TOTUT
(ikcyeThCs 3a JOMOMOTOI0 TEXHIYHUX 3aC00iB MPOTOKOJI BCE-OHO CKIIAJAETHCS, X04a TEKCT
MMOKa3aHb MOKE HE BHOCHUTHCS 10 HBOTO 38 YMOBH, III0 JKOJCH 3 YUYACHUKIB MPOIeCyaabHOT ii
HE Haroysrae Ha 0boMy. ToOTO TOKa3aHHS 3aKPIILIIOIOTECA Yy (GOPMi MIPOTOKOITY, a IPOIEeCy-
anbHOI (OPMHU 3aKpIiTUICHHS MOSICHEHD HE Mepe0aueHo.

VY cynoBiil mpakTHIi MpOOJEMHUM € MHUTAHHS BH3HAHHA JOKYMEHTIB JKEpEIaMH J0-
Ka3iB, 30KpeMa IIPOTOKOJ TOIHUTY CBiJKa BU3HAETHCS JOKYMEHTOM Ta IPHUMAETHCS CynoM 0e3
JOTHUTY 1IbOTO CBiKa y cyai. Hanmpukiana, B OKpeMHX BUPOKaX CyAiB, HE3Ba)KarOUW Ha MPOTO-
JIONICHHS NPUHIUITY 0€3II0CEePEAHOCTI CIPUHHSTTS TOKA3aHb CYAOM, 3iHCHIOETHCS OCHIIAH-
Hs Ha MPOTOKOJIM JIOTHTIB CBIIKIB SIK HA JOKa3d OOCTAaBHH, HA MiJCTaBi SKUX MPUIMAETbCS
pimenns [3].

[Ipn npomMy Ge3yMOBHO HMOPYIIYETHCS NMPaBO OOBHHYBAYCHOTO Ha IMEPEXPECHUHN TOIUT,
sike niepenoadene y cr. 352 KIIK Ykpainu Ta € BaJIMBOIO rapaHTIE 3MarajibHUX MPaB CTOPIH.
[IpaBo Ha mepexpecHUuil JOMUT rapaHTOBAaHO OOBHHYBaY€HOMY, 110 BUIUIMBAE TAKOX 3 TOTO, L0
Bci mepenbadeni y 4. 2 cr. 87 KIIK Vkpainn nmopymeHHs € NpUKIaAaMU «iCTOTHUX MOPYIICHb
IIpaB JIIOIWHHU 1 OCHOBOIIOJIOKHHUX CBOOOI». [lopyIlleHHs MpaBa Ha MepexXpecHUil I0MUT € Oe3y-
MOBHHMMHU ICTOTHHUMH MOPYIICHHSIMH MIPAB JIIOAUHU 1 OCHOBOIIOIIOXKHHX cB0OOA (1. 5 4. 2 ct. 87
KIIK Ykpainu), BiANOBIAHO, Cya 3000B’13aHUIl BU3HATH ITOKA3aHHS CBi/Ka UM MOTEPIIJIOTO, OT-
pHUMaHi 3 TOPYIICHHSIMH TIpaBa Ha MEPEXPECHUI JOMUT HEIOIMYCTHMUM JTOKa30M IIiJ] 9ac Oyab-s-
KOTO CYIOBOTO PO3IIIAIY Ta HE Ma€ MpaBa MOCHJIATUCS HAa HUX Y CYIOBOMY pimeHHi [7, ¢. 132].
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Ha nasBHicTh npoOnemu Bkasye i M.€. lllymuino, 3a3Ha4aiodn, o po3MHUPEHE TPAKTY-
BaHHS 3aKOHO/IABIIEM MOHATTS HOKyMeHTa-nokasy y cT. 99 KIIK Ykpainu moxke cipoBokyBaru
CUTYaIllI0 IITYYHOTO «ITOABOEHHS» JOKa3iB y KpUMiHAJIbHOMY IpoBajuKeHHI [15, ¢. 21-22].
.M. JlopoHiH 3a3Havae, M0 JOKYMEHTH-JIOKa3u CKJIajae KOMIIETeHTHa ocoba (4u ocola, sika
He € ¢cy0’€KTOM KPUMIHAIIBHOTO TIPOIIECy), MPOTOKOJIH CIIYMX 1 CYIOBUX JIiH — JuIIe cy0’ eKTH
KpHMIHAJILHOTO TIporecy [5, c. 46].

JocnimkeHHs: MPOTOKOJIY JOMUTY CBiJika y CyJOBOMY 3acCilaHHI € HENPUIYCTUMHUM 1
HE3aKOHHUM 3aC000M THCKY CTOPOHOI OOBHHYBAaYCHHS Ha CBiJIKa, AKOTO OYyJ0 MOMEPEKEHO
PO KPUMIHAIBHY BIJMOBIANBHICTh 32 JaBaHHS 3aBiJIOMO HENPAaBIUBHX MMOKa3aHb ilIe TPH
CKJIaJJaHH1 MPOTOKOJLY IiJl Yac JOCYAOBOIO PO3CIiyBaHHS.

HeeperynboBaHa Takox npoOieMa MIoA0 TOro, Yd MOBUHEH Oe3M0oCcepeiHhO CIPUIMAaTH
MTOKa3aHHS 0C10 CJIITYKI CY/IJIs PU BUPIMICHHI MATAHHS PO 3aCTOCYBAHHS 3aX0/1iB 3a0e31eUcH-
Hsl KpUMIHAJIBHOTO MPOBA/DKCHHS. Tak, Ha MPaKTHIlI BiIOYBAEThCS MIPUUHATTS PILICHb CIITYNM
CYILZICIO Ha OCHOBI IIPOTOKOJIIB JIOMUTY, SIKi HAJAIOThCSI CTOPOHOIO 00BUHYBadeHHS [14].

Came TOMy MOXHA 3pOOUTH BUCHOBOK IIPO MEBHY JIEKJIAPATUBHICTh MPUHINITY 3Marajib-
HOCTI Ta piBHOCTI CTOPIH y 30UpaHHi 1 MOJaHHI 10 CY1y JOKa3iB.

OxpeMo BapTO 3yNUHUTHUCS HA MOXKJIUBOCTI CTOPIH BUKOPHUCTOBYBAaTH HpPU JOBEACHHI
CBO€T MO3HMIIIT MTOKa3aHb 13 UYXKUX CJiB. BOHH € HOBUM BUJOM JIOKa3iB JIJIsi HAIIOI CUCTEMHU,
X04Ya aKTHBHO BHKOPHCTOBYIOTHCS Y 3MarallbHOMY KpUMiHaJbHOMY MPOIEC SIK aHIJIO-aMepH-
kaHchKkoi mpaBoBoi cuctemu (CLIA Ta BenukoOpuranis), Tak i B mpoieci 6ararbox Kpain cu-
CTEeMH POMaHO-TEPMAHCHKOTO TpaBa (30kpema, Dpanmis Ta Himeuunna).

B Vkpaini BpoBaKeHHS IIHOTO IHCTUTYTY BHKJIHMKAJIO YHCICHHI TUCKYCIl K y HayKO-
BHX KOJIaX, TaK i cepell IOPUCTIB-IPAKTUKIB. 30KpeMa, MPUXUIBHUKN TaKOl HOBAIil BKa3ylOTh
Ha Te, IO 3alpOBaPKCHHS 3acaji 3MarajibHOCTI Ta 0€3M0CepPeHOCT] JOCIHIIKEHHS J10Ka3iB
cynoMm y Houit KITK BuMarae 3amo3udueHHsl 10 HAIIOro mpasa i boro BUAY J0Ka3iB [9, c. 15].

JJis 3MEHIIIeHHS BipOTiTHOCTI MOXIJIMBUX 3JOBXUBAHb MPABOM Ha MOKA3aHHS 3 UyKUX
CJIiB KOJIEKC BCTAHOBIIIOE YiTKi 0OMEXKEHHS IS [[bOTO BUYy MTOKa3aHb: BOHW TIOBUHHI BU3HAUa-
THCS IBOMa CTOpoHaMH rpoBapkeHHs (4. 4 c1. 97 KIIK Ykpainu) Ta He MOXYTh OyTH €IMHUM
JnokazoM y npoBakeHHi (4. 6 c1. 97 KIIK Ykpaiuu). [IpoTe BapTo 3ynMHUTHUCS HA MUTaHHI, YU
HECyTh HAacIpaBAi Taki 0OMEXEHHS sIKeCh (DyHKI[IOHAJIbHE HABAHTAXCHHS.

Tax, 1 cripaBi, 3a 4. 4 ct. 97 KIIK Ykpainu cyn Moke BU3HATH JIOKa3aMU TOKa3aHHS 3
qY)KUX CJIIB, SKIIO CTOPOHH IOTOMKYIOTHCS BU3HATH iX Joka3amu. [Ipore y HacTymHi# yacTHHi
i€l %K CTATTI MPaBO 3aXUCTY OOMEXKYETHCS 1 BKA3y€EThCS, IO CyJl BIPABi BU3HATH JOMYCTHMHM
JIOKa30M MMOKa3aHHS 3 Yy>KHX CIIiB, SIKIIO TiI03pIOBaHUI, 0OBUHYBAUYCHHI CTBOPHB 200 CIIpH-
SIB CTBOPEHHIO 00CTaBHH, 3a IKUX 0c00a He MOke OyTH JomuTaHa. Y TakoMy pasi, 3BUYAIHO,
3TOJIM CTOPOHHM 3aXUCTYy HE MOTPiOHO [4].

He BHOCUTH 0COOMMBHUX MO3UTHUBIB 1 HOpPMA MPO TE, IO TaKi MOKa3aHHS MOBHHHI M-
TBEP/KYBATHCS 1HIIMMHU OKa3aMW, BU3HAHUMH JOIMYCTUMHMH 32 3aralbHUM IIPaBUIOM (4.
6 ct. 97 KIIK VYkpainm). Tak, y 4. 1 ct. 94 KIIK, axa nepenbayae 3arajibHi mpaBuja OIL[iH-
KM JI0OKa3iB, 30KpeMa BKa3yE€ThCs, IO CYIl OIIHIOE KOXEH JI0Ka3 3 TOYKHU 30py HAJICKHOCTI,
JIOTIYCTHMOCTI, JOCTOBIPHOCTI, @ CYKYITHICTh 310paHHUX JOKa3iB — 3 TOYKH 30py JNOCTATHOCTI
Ta B3a€MO3B’ 3Ky AJI NPUUHATTS BIAMOBIAHOTO MpouecyaibHoro pimenHs. Todto nepesipi,
Ipo SKY 3a3HadaeTbest y 4. 6 cT. 97 KIIK, migsaraoTs yci n1okas3u, HasiBHI y CIpaBi, a HE JINIIE
MOKa3aHHs 13 9Y)KUX CIIB.

IHCTUTYT MOKa3aHb 13 YYKUX CIIiB 3aMI03UYEHO 3 KPUMiHAIBHOTO cynounHcTBa Croiy-
yenux lllrariB Amepuku. Tam gitore ®@enepanbui [IpaBuna npo mokasu mus cynis CIIA i
marictpatiB Bix 01.07.1975 p., B HoBI# penakimii Big 01.12.1996 p. lle nmucanuii kogudiko-
BaHUU aKT, SIKUM, 30KpeMa, BU3HAYAETHCS 1 MPOLEAYypa OTPUMAaHHS MOKa3aHb i3 UyXKHUX CIIB.
B xpuminansaomy nporeci CIIA gie mpe3yMIIis HeJOMYCTUMOCTI MOKa3aHb i3 Uy>KUX CIIB.
[IpoTe mokazaHHA 3 YYKHX CIIiB Yy pSAIi BHUIIAIKIB BHU3HAIOTHCS TOIMYCTUMHUMH. SIK Ciymi-
HO 3a3Havae [.B. PemerHikoBa, «y MOpi JOIyCTUMUX MTOKA3aHb 3 UY)KHUX CIIIB IPABHIIO, SIKE
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BUKJIIOYAE TaKe CBIJUYCHHS, € MAJICHBKUM 1 CaMOTHIM ocTpiBuem» [12, c. 71]. Takumu BUHAT-
KaMmH €: 1) TBep/uKeHHSs, 3p00JIeHi 000010, SiKa 3T0I0M IOMepIIa; 2) TBEPIIKEHHS, [0 MiCTATh-
Cs Y IIMBUIBHHUX JTOKYMEHTAX; 3) JOMYIICHHS 1 BU3HAHHS; 4) TBepIKCHHS, 3/l ICHEHI 0C00010
y res gestal (oOcTaBuHHU, MOB’s13aHi 3 (PAaKTOM, SIKUH CKJIAJa€e CyTh CHIPHOTO NMUTAHHA); 5) 3a-
KOHOJaBYl BUKJIIOUEHHS. A. ATITEKMaH 0 HUX TAKOXK BIJHOCHTH CBIJTUYEHHS HEITOBHOJITHLOTO
MOTEPIIIOro, KO0 BOHA HAZAIOTHCS Y CYAl CIITYNM 3a IIEeBHUX yMOB [1].

3arayiom xe, MO’KHa 3pOOUTH BUCHOBOK PO iICHYBaHHs BUKJIIOYEHb 13 TpaBUiia HEAOIY-
CTHUMOCTI MOKa3aHH 13 yXKHUX CIIiB 32 TAKIMH KPUTEPiAMU:

1) He3aeKHO BiJl MOKJIMBOCTI BUKJIMKY OCOOM B SIKOCTI CBiJIKa y BHIIaJKaX, YiTKO 3a-
Kkpimienux B npasuii 803 (Bchoro 23 BUNAAKH);

2) y pa3i HeOCSKHOCTI CBiJIKa, y BUMAAKaX 3a3HaueHUX B npaBuii 804 (Bcroro 4 Bu-
MaJIKH);

3) iHm BUHATKM, y BHUINAaJaKaX, sKi OpsAMO He 3akpimeni y mpaBuiax 803 1 804, ane
aHaNOT14Hi M.

Bcranosiroroun 3aranpHy 3a00pOHY BUKOPHCTAHHS MOKa3aHb 3 UyKUX CIIB 3aKOHOJA-
Benpb CIIIA BHXOAMTP 3 MPUIYIICHHS, IO [i JOKA3U «HE 3aCIyroBYIOTh Ha NOBipy». [loka3an-
HS 3 4y’)KHX CNIiB HEHaA1#Hi, B IEpIIy uepry B TOMYy CEHCI, IO 0 HUX HE MOXHA 3aCTOCYBaTH
TIeBHI CYJ0Bi TapaHTii, 3a SIKUMH IEePEeBipSAIOTHCS JTOCTOBIPHICTh NTOKa3aHb CBiJKiB. [lepmia ra-
paHTis — me mpucsra abo ypodrcTa oOIIsHKA, SKi CIYXKATh TaKOX IiATBEPIKCHHIM 3HAHHS
PO BiJMOBIANbHICTD 3a HEMIPaBAUBI cBigueHHs. J[pyre oOIpyHTYBaHHS — 1€ MOXJIUBICTD I0O-
MIJIKH, HaBITh MOJABIMHOI MOMIJIKH: TIpY Iepenadi iHnpopmariii 3asBHUKA 0c00i, SKa TMOBiIOM-
Jist€e i B Cyji, a TAKOXK CaMOIO Ii€r0 0c0o000 MPH Mepeaadi 3asBU B cyai. TpeTe oOrpyHTYBaHHS
— 1€ Te, II0 IMPUCSKHI M030aBiIeHi MOXJIMBOCTI CHOCTEpiraTu MOBEIIHKY 1 BUpa3 o0Iu4us
«aBTOpa YyKUX CIliB». YeTBepTe, | HANTOJIOBHIIIE OOTPYHTYBAaHHS 1€ T€, 110 TOKAa3aHHS 3 Uy-
KUX CIIB MO30aBISAIOTH MPOIECYaTbHOTO TMPOTHBHIKA MOXIJIMBOCTI BECTH MEPEXPECHHUH I10-
nut. [TepexpecHuil TONUT, K yKe 3a3Ha4aocs, CIYKUTh BaXKIMBOIO TapaHTi€ro 3a0e3neyeH s
3MarajgbHHUX IpaB cTopiH. Came mig yac mepexpecHOoro JOMUTY 3’ IBISIETHCSI MOXKIUBICTD BHSI-
BUTH IMPUXOBAHI IIOMHUJIKH, TOTYIIEHI IPU IPSIMOMY JAOMHTI. TYT MOKHA ITEPEBIPUTH TAKOXK HE
TUIBKH 3/IaTHICTH CBIJIKA IaBaTU CBIIYCHHS, aJie TAKOX 1 MPaBAUBICTh CBiAKa. Bijg ux sikocTei
1 3aJIC)KUTh JIOKA30Ba CHUJIA MOKa3aHb CBIJKIB [8].

o010 MOXIIMBOCTI TIPOBEACHHS MEPEXPECHOTO TOMHTY MPH 3aCITyXOBYBaHHI IMOKA3aHb
13 9yXKHUX CJIiB, TO JOPEYHUMH € MipKyBaHH 3 boro npuBony M.I1. Pynenka [13]. Tak, ocoba,
IO /1a€ TIOKA3aHHS 3 UyKUX CHiB, BoJOAi€ iH(popMamiero mpo ¢akTu Ta 00CTaBUHU y «oOMe-
KEHOMY BUTJISAI», TOOTO, JIMIIE Y 00Cs31, MOBIIOMICHOMY 1HINOI 0coOoro. [Ipore, Ha TyMKy
HAyKOBIISI, 0c00a, sIKa J1a€ MOKa3aHHsI 3 IyXKHUX CIIiB, BCE )K TAaKH MOXe OyTH IiIaHa mepexpec-
HOMY JONHTY, IPOTE JHILIE CTOCOBHO MEeBHUX oOcTaBuH. [lepexpecHuil jonut takoi ocobu
BIIHOCHO CBiUCHB, SIKi ITPYHTYIOTHCS Ha MOSICHEHH] iHIIO1 0co0H, € HeMoxnBUM. OHAK 1Ie
MepBICHUX MOKa3aHb OOCTAaBUH HaJaHHS il mepBUHHUX MosAcHEeHb (1. 3 4. 2 cT. 97 KIIK), a
TaKOX MEPEKOHIMBOCTI BIIOMOCTEH 11010 (aKTy HaAaHHS MEPBUHHKX MOSICHEHb (11. 4 4. 2 CT.
97 KIIK). O00B’30K 3’sICOBYBaTH 3a3Ha4eHi OOCTaBUHU MOKIAAAEThCSA Ha ¢y (a03. 2 4. 2 CT.
97 KIIK), npote, 0e3yMOBHO, 1 CTOpOHA, IPOTH SAKO1 CIIPSMOBaHI Taki MOKa3aHHs, 3alliKaBleHa
y 3’sicyBaHHI mux oOcraBuH. [loka3aHHs, siKi ae oco0a, BITHOCHO O3HaYeHUX OOCTaBHUH, €
MePBUHHUMH, OCKIJIBKH I[1J1h 1X HAaJIaHHS TOJISATAE HE Y JOBEJICHHI ICTHHHOCTI MOSICHEHb 1HINOT
ocobu, a B MATBEPKEHH] TOTrO, 110 BOHU AiCHO OyiM 3aiiicHeH1 (1oBeaeHHs (HaKTy po3MO-
BHU, Mepenucku Tomo). Came ToOMy Taki MOKa3aHHS MOXKYTh OyTH MEPEBIpEHi 3a AOMOMOTOI0
MEePEXPECHOTO JOMUTY.

Cuipn 3a3Hauutn, mo B Penepanbuux [IpaBunax CHIA moka3zaHHSIM 13 4yXHUX CIiB
MPHUCBAUEHO ax CiM crareit, y unnHomy k KIIK Ykpainu — nume ogna. I[lpu ribomy 3akoHO-
JaBelp mpw ii GopMyTIOBaHHI, Ha JKallb, HE MepeiiMae, a MBUIIIE MEPEKPYIYE MK, TKAH
3actocoByeTbes y CLIA. IMpoiBmu anamiz 4. 2 ta 4. 3 c1. 97 KIIK Ykpainu, moxHa 3po-
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OUTH BUCHOBOK MPO MEBHY 1X HEY3TOMXKEHICTh. Tak, 3a 4. 3 cylly HaJa€ThCs MPAaBO BU3HATH
HEMOXXJINBHM JIOTIUT 0COOM, SIKa MOKE HaJlaTH MEPBUHHI MOKa3aHHA. BoxHouac, 3a 4. 2 cyx
Mae MpaBoO BU3HATH AOMYCTUMHUM JTOKa30M ITOKAa3aHHS 3 UYXKUX CIIB HE3aJICKHO BiJ MOMKIH-
BOCTI HOMUTATH Taky 0co0y. ToOTo BinOyBaeThcs 3MilIyBaHHS KPUTEPIiB 17 3aCTOCYBaHHS
PI3HUX MpPaBUI PO BUHATKH HEIOMYCTUMOCTI IOKa3aHHS 3 UYXXHUX CIiB (KpHTepil Oynu Ha-
BEJICHI BUIIIE).

Bnacnigok 1p0ro, y cyay 3’SBIS€TbCS MOXJIHMBICTD, MOPYLIYIOUM MPUHLHUIN Oe3moce-
PEAHOCTI Ta 3MarajJbHOCTI CTOpiH, HEOOIPYHTOBAHO BHM3HATH IOKAa3aHHS 3 UYKHX CIiB JO-
MMyCTHUMHUM JIOKa30M HaBiTh TOJi, KOJH Y HBOI'O € MOXJHUBICTh JOMHUTATH 0COOy, IO Hajala
MePBUHHI MOSCHEHHS 3 MPUBOJY TOTO YU 1HIIOrO (akxTy abo 0OCTaBHH, AKi MalOTh 3HAYEHHS
JUTSL KPUMIHAJIBHOTO MPOBAIKEHHS [2].

Hewmae y KIIK Takoxx HOpMH TIPO HEJAOMYCTUMICTh IMOKa3aHb 13 YyKUX CIIIB 3a 3arajib-
HUM TPaBHIJIOM, IPO [0 BapTo Oyno 6 3a3HauuTH y 4. 1 c1. 97 KIIK Ykpainu.

[Ipote, He3Baxarw4K Ha HeTOCKOHaNicTh BUukiaaeHHs cT. 97 KIIK Ykpainu, BBaxaro, 1mo
MIPOTIO3UIii PO BUKIIOYCHHS TOJOXKEHb IMPO BU3HAHHS JO0KAa3aMH ITOKa3aHb 3 Uy)KHX CIIB €
HAJITO paauKaJbHUMH Ta nepeadacHuMu [11]. Xoda, 6e3yMOBHO, HEOOXITHUM € BHECCHHS 3MiH
Ta MoJaJIbIlIe KOPUTYBAHHS Li€l CTATTi 3 OMIAY HA CTAaHAAPTH 3aKOHOAABYOT TEXHIKH Ta MpaK-
THKY ii 3acTocyBaHHs. HacripaB/i moka3aHHs 3 4y>KHX CIIiB HE 3aBK/JU € HACTIJILKH HEeHAJIiii-
HUMH, 110 iX HE MOKHA IONYCTUTH B IKOCTI1 JI0Ka3iB. [HO/I BOHM OyBalOTh OIIbII HATIHHI, HIXK,
HaIpUKJIIaJ, CBIIYCHHS OYEBUIIISA.

BucnoBku. Otxe, xouya nonoxensst unHHoro KITK i mependauaroTh J0BOJII 3HAYHI TTO3H-
THBHI 3MiHH y CIIBBIIHOIICHHI ITO3UIIIH CTOPIH 3aXHUCTY Ta OOBUHYBAYCHHS Y KPUMIHATIBLHOMY
MPOBAKEHHI, 10BOJII IEMOKPAaTUYHUI MeXaHi3M peajizalii mpaB 3aXUCTy, ajie 3aJIMIIAETHCS
3HAYHUW MPOCTIpP IS HOTO MOJATBIIOTO YI0CKOHAJIEHHS 3 OISy Ha MPAaKTHUKY 3aCTOCYBaHHS
Ta TCOPETUYHI HANIPAI[IOBAHHS HAYKOBIIIB.
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