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KaHJAWJaT IOPUIUYHUX HAYK, JTOLEHT

kadeapy aAMiHICTPAaTUBHOIO Ta TOCHOLAPCHKOr0
[IpaBa, 3aCTYIHUK JIeKaHa 3 HaBYaJIbHOI

POOOTH IOPUANTHOTO (HaKYIBTETY

(3anopizbruil HAYIOHATLHULL YHIGEpCUment)

YIK 342.9:1

OYHKIISA AIMIHICTPATUBHOTI'O ITPABA:
PLIIOCO®CHKUM TA TIPABOBUII ACTIEKTH

CrarTs MpUCBsYEHA MUTAHHIO BJOCKOHAJIECHHS METOJOJOTIYHOTO IHCTpYMEHTapis Hay-
KM aIMIHICTPaTHBHOIO NIPaBa, a camMe Ha MiJCTaBl y3arajlbHEHHS TEPMIHOJIOTIYHOTO PSIY —
¢dinocodcrKoro TIIyMa4eHHs Kareropii «pyHKIis» Ta AOCTIKEHHS TAX0/MIB 11100 TOHST-
TS «(yHKLIs OpaBa» B IOpUAMYHIA Hayli — c)opMOBaHE aBTOPCHKE BU3HAUEHHS TEPMiHY
«yHKIliS aMIHICTPATUBHOTO IIpaBay.

Knrwuogi cnosa: Qynxyis, ynxyis npasa, 03Haxu QyHKYii npasa, hyHKYiOHY8AHHS NpaAsda,
yuKYia admiHicmpamuerHo2o npasa, coyiaibHe NPUSHAYEeHHs AOMIHICMPAmMUHO20 Npasa.

Crarbsl IOCBALIEHA BOIPOCY YCOBEPLICHCTBOBAHMS METONOJIOTMYECKOIO UHCTPYMEHTA-
pus HayKH aAMHHHCTPATHBHOTO TPaBa, a MIMEHHO HAa OCHOBAHHM OOOOIICHHS TEPMHHOIO-
T'HYECKOTOo psifa — GHI0CO(CKOro TOIKOBAHHS KAaTerOpUU «(QYyHKLUS» M UCCIECAOBAHHS IO-
JXOJI0B OTHOCUTENILHO MOHATUS «(DYHKIMA [IpaBa» B IOPUIUUYECKON Hayke — c(hopMUPOBAHO
aBTOPCKOE OTIpeieNIeHIe TePMUHA «(PYHKINS aIMIHUCTPATHBHOTO TPaBay.

Knrouegvie cnosa: ¢ynxyus, @ynkyus npasa, npusnaku @QyHKyuu npasd, GyHKYUOHUpo-
6aHUs NPABA, QYHKYUA AOMUHUCTIPATIUGHO20 NPABA, COYUATIbHOE HA3HAYEeHUE AOMUHUCIPA-
MueHO20 Npasa.

This paper attempts to improve the methodological tools of science of administrative law,
namely, on the basis of a summary of a number of terminology — a philosophical interpretation
of the category of «function», a study of approaches to the concept of «function of law» in
jurisprudence formed the author’s definition of «function of administrative lawy.

Key words: function, function of law, rights of the signs of the function, operation of law,
function of administrative law, the social purpose of administrative law.

Beryn. CydacHuil pO3BHTOK IOPMIMYHOI HAYKH XapaKTEPU3YETHCS MOCHICHOIO YBarol HayKOBIIB
1o Tpancdopmatiii mpaBoBoi ¢popMHu Oprasizailii CycrniJbHUX BIIHOCHH Ta aKTyasi3ye MUTaHHS 3 sCyBaHHS
(YHKIIIOHAIBHOTO MPU3HAYCHHS IpaBa B LbOMY Mporieci. JJocaikeHHsT pi3sHOMaHITHUX (YHKIIIH aaMiHi-
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CTPaTHBHOTO MpaBa 3aBXIU € HEOOXiAHMUM, aJKe W MpaBo, 1 )KUTTA MOCTIHHO 3MIHIOIOTHCS, 3’ SIBISIOTHCS
HOBI (pOpMU CYCHIIBHUX BIJTHOCHH, YJOCKOHAIIOIOThCS COCOOU TX IIpaBoBOro perynoBanHs. OyHkKIT npasa
PO3KPHBAIOTH HAIIPSIMKU HOTO BIUTMBY Ha CYCIIbHI BiTHOCHHH.

OyHKI[IOHAIBHE TOCIIKEHHST aJIMIHICTPATHBHOTO TpaBa 00yMOBJICHE TEpIIl 3a BCE THUM, L0 HOTO
Oe3rocepe/iHE ICHYyBaHHS MOB’sI3aHe, MMO-TIepIIe, 3 HOro BIACTUBICTIO aKTUBHO PO3B’SI3yBaTH MEBHI COLliajlb-
Hi 3aBlaHHs, [O-7Apyre, Npodnema QyHKUINH agMiHICTPaTHUBHOIO IpaBa HaOyBae 0COOJIMBOIO 3HAYEHHS IiJ
Yyac BUBUECHHS HOro sIK CUCTEMHOIO 00’€KTa — K PEryJIITUBHOI, OXOPOHHOI, iHpOpMaLiiiHOi, 17e0I0T14HOT,
aKCIOJIOTIYHOI CHCTEMH; MO-TPETE, y 3araibHill Teopii cucTeM (yHKIT BUCTYIAIOTh SK OfHI 3 TOJOBHHUX Xa-
PaKTEpPHUCTHK CYTHOCTI 00’€KTa, 110 po3misaaeTbes. HeoOXiqHicTh peanisailii MeBHUX 3aBaHb Ta MOTpeda B
3aco0ax iX pearizallii mopoKye iICHyBaHHS caMOl CUCTEMH — HOCIs BIAMOBIMHUX QyHKIIIH. Yepe3 HUX BUPI-
HIyIOThCS IPOOIEMH LiNIeTIOKIaJaHHs Ta COCO01B peanizallil BTacTUBOCTe! cucteMy, ii winei [1].

OyHKLil paBa BiirpaloTh HallOLIBII AKTUBHY POJIb y IPABOBiH CUCTEMi: BOHU PO3KPUBAIOTh CKIIA-
HYy B3a€MOJII0 HAIIPSIMKIB BILIMBY IIpaBa Ha COIiyM, TOMY CTAIOTh HAWOLIBII IiEBUMH KOMIIOHEHTAMH e(heK-
THUBHOCTI IIpaBa, OJHUM i3 BIJIMPaBHUX CTPYKTYPHUX KOMITOHEHTIB Ifi€i cuctemu [2]. V QyHKIisSX mpaBa
BiJ1I00paXKatOThCs TIOTPEOU CYCIIIBHOTO PO3BUTKY, a/pKe Ii (DYHKIIT € HACTIIKOM 3aKOHOJABYOI MOMITHKH i
KOHIICHTPYIOTh y cO01 BiIMOBiHI MOTpeOHU, TpaHC(HOPMYIOUH iX y MO3UTHUBHE MPaBO, MyOniuHi 000B’s3KH,
CyCHiNbHI iHTepecH. 3MIiHIOIOTbCS, 301IbLIYIOTECS CYCIUIbHI IHTEPECH — 3MIHIOIOTHCS Ta PO3IIUPIOIOTHCS
¢yHxuii npasa. I HaBIaky, 3MEHIYIOTbCS Ll HOTPeOU — Lie BiiOMBAEeThCs i Ha QYHKIISX IpaBa, IO 110 CBiA-
YHUTh, HAIPUKJIA[], ICTOPUYHUIN JIOCBIT OOYI0BH COLiaIi3My ¥ KOMYHI3MYy B TIeBHIl KpaiHi [2].

IMocraHoBka 3aBnaHHs. B yMoBax cydacHux pehopMaliiifHiX JepKaBOTBOPUYHX Ta MPABOTBOPUHUX MPO-
1LIECiB, KapJIMHAIIBHOTO MEePErIsily 3MICTY, IPU3HAYCHHS [PaBa, 3alPOBAPKCHHSI HOBUX TaTy3ei, Miraay3ei Ta iH-
CTUTYTIB, OHOBJICHHSI 3aKOHOJIABCTBA AKTYalli3yEThCs MIMTAHHS 1110710 (POPMYBAHHS TAITy3€BOTO METOAOJIOTYHOTO
IHCTpyMEHTapI0, 3’CyBaHHs CYTHOCTI TEPMIHIB, 110 c()OPMOBaHi B IpaBi M0-pi3HOMY. CyTHICTb aAMiHICTPATUB-
HOTO IIpaBa Ta HOTo comiabHe MPU3HAYCHHS BioOpaXxaeThes y (QYHKIISLX, TOMY BCTAHOBJICHHS 3MICTOBHO-CYT-
HICHOTO HAlTOBHEHHS [[bOTO TEPMiHa, JI03BOJIUTH JOCIITUTH IIPUPOJLY SIBUILA, BHYTPIIIIHI i 30BHIIIHI BITACTHBOCTI.

Pesynbrarn pocaimkenns. [Ipobiemi GpopmynntoBaHHs BU3HAYCHHS MOHATTS «(YHKIIT aMiHICTpa-
THUBHOTO IIPaBa» Mepeay€e AOCITIHKCHHS OUIBII IIUPOKOrO acleKTy — MUTAHHS IPO HAyKOBi MiAXOAM B PO-
3yMiHHI ()eHOMEHY «(DYHKLif», «(hyHKLIs NpaBa», «3aBAaHHA MpaBay, «(QyHKLIOHYBaHHS IpaBa». AJDKE
HEOOXIJHICTb HAyKOBOI'O aHaji3y B 3a3HauyeHill MOCIinoBHOCTI 00OyMOBJIEHA IEPLI 3@ BCE TUM, L0 MOHSATTS
€ «JIyMKOIO, siKa BiJIOMBAa€ B y3arajbHEHid (opmi siBHIIA AIMCHOCTI Ta 3B’SI3KH MIXK HUMH depe3 (ikcallito
3araJibHUX i crielu(iyHIX 03HAK, IKHMH BUCTYAIOTh BIACTUBOCTI SIBUIIL 1 BITHOCHHH MiXK HUMI» [2, ¢. 513].

HakonmueHuid HayKorO JIOCBi BU3HAYCHHS MOHATTS «(PYHKIIT JOLIIBHO BUKOPUCTATH IS POPMY-
JIOBaHHA TepMiHa «(YHKUIT aAMiHICTPaTUBHOTO NpaBa». BUKOPUCTAHHS METOy aHAJIOTI] 1a€ 3MOTy BUSIBU-
TH HOJIOHICTb y CTPYKTYPi Pi3HUX SIBUIL O€3BIAHOCHO 0 IXHBOT IPUPOIU. AJIe, SIK 3a3HAUAETHCS B HAYKOBHX
JUKepellax, He BUKIIMKAe CyMHIBIB Te, III0 MEXaHIYHa eKCTPATOJIALIS 3arajIbHIX KaTeropii o0 BU3HAYCHHS
«(yHKIII# B3arami Ha IpeaIMeT A0CTipKeHHS Oyiia 6 moMuiIkoBoro» [3, ¢. 19]. Takuii miaxia MoXKe MPU3BECTH
JI0 ITHOPYBaHHSI CYTHICHUX OCOOJIMBOCTEH Ta 3MICTY (PyHKIIIN aJIMiHICTPATHBHOTO MTpaBa.

Tepmin «(dyHKIIs» € OaraToMipHUM, BiH NPUAATHUH U1 XapaKTEPUCTUKH OyAb-sIKUX JUHAMIYHUX
CTPYKTYp [4, c. 49]. Ile oGymoBieHO crenu(ikoro Mi3HaBaJIbHUX 3aBJaHb HAyK, y SKUX HOr0 BUKOPUCTO-
BYIOTb. SIK 1 0araro iHIIUX MOHSAThH y CYCILUILCTBO3HABCTBI, IOHATTA «(pYHKIIS» HE € BIACHE IOPUIUYHUM 1
MOJITUYHUM MOHSATTSM, BAKOPUCTOBYETHCS B PI3HUX raily3siX 3HaHb (MEIHUIIMHI, 010JI0TI1, IICUXOJIOTIi, MaTe-
Martuil, KibepHeTHIl, (Ii3UIll TOII0) Ta XapaKTEPU3y€EThCsSl BUCBITIICHHSIM KiJIbKOX HOTO BIACTHBOCTEH, sKi
00OHMPAIOTHCS 3aJICKHO BiJI CIICU(IKU rary3eBoi HAyKH.

Brepiue 1ie noHsTTs Oy10 BUKOPUCTAHE B MaTEMaTHIII i TPAKTYBAJIOCh SIK 31IHCHEHHS il HaJl Kijib-
KocTsIMU [5, ¢. 539]. 3ronom MOHATTS «(PyHKIID» BBIAIIIO 10 MOHATIHHOrO anapary 6ararbox CyCIiIbCTBO3-
HaBYMX HayK. 3am03MYEeHHsI KaTeropialbHUX MMOHATh Y THX UM 1HIIMX HAYKOBUX cepax € 00’ eKTUBHHUM SIBH-
meM. J[o TOro K 3MICT TaKOro TepMiHa MOXKE CYTTEBO BiJIPI3HITHUCS BiJI MOYATKOBOTO i MaTH CBOE CYTHICHE
HaBaHTa)XCHHS B KOHKPETHIH HayKoBiH miomuHi [6, c. 208].

TepMiH «(yHKIis» €THMOJOTIYHO BHHHUKAE BiJl JATHHCBHKOro functio — 3/1iliCHEHHS, BUKOHAHHS,
3BEpILEHHS — CIOCiO MisiHHS pedi ab0o eeMEeHTY CHCTEMH, CIIPSIMOBAaHHUN Ha JOCSATHEHHS MEBHOTrO e(eKTy
[7, c. 784]. ETuMornoridHe 3HaYeHHS MOHSATTS «(QYHKIIsD) TIyMaduThCS K poOOTa KOro-, 90ro-HeOyb, Koo
JUSUTBHOCTI KOTOCh, 90roCh [8, . 814]. ¥ HoBoMy TiiymMauHOMY CIIOBHHKY YKpaiHChKOi MOBH Ta CJIOBHHUKY
YKpaiHChKOT MOBH (DYHKIIisS — 1€ SIBHIIE, SIKE 3aJICKUTh BiJl IHIIOTO SIBHIIA, € (JOPMOIO HOTrO BHUSBJICHHS i
3MIHIOETBCS BiJIMOBIIHO J10 ioro 3wmiH [9, c. 675].
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Takum unHOM, A7 HOPMYBaHHS HAYKOBOTO BU3HAUCHHS TepMiHa «(QyHKLIT aIMiHICTpaTUBHOIO Mpa-
Ba» HEOOX1IHO po3IAHYTH (iI0CO(CHKE, 3arallbHOIPABOBE Ta rady3eBe TPAKTyBaHHS IOHATh «(PYHKIID)
Ta «pyHKIis mpaBay. Lle 103BOIUTh BHOKPEMHUTH I[IHHICHI BUMIPH [IUX KAaTErOpil, IXHE THOCEOIOTIYHE 3HA-
YEHHS, aJUKE B yci yacu (inocodchke 3HAHHS JOCUTh BIIMYTHO BIUIMBAJIO Ha Oy/ib-sIKi Taly3i HAyKH, HABITh
CyTO CIelliajbHi, HE JIMIIEC CBOEK MPOOIIEMATHKO Ta MOHSATTEBO-KOHIICTITYAIbHUM araparoM i He TiNbKH
BU3HAYAJILHOI yBArol J0 3acajl CBITOPO3yMiHHS, @ il OCHOBHUMH METO/IaMU ITi3HAHHS Ta MEPETBOPCHHS
JIMCHOCTI.

EBoumronist moHSTTS «pyHKIIs», a caMe OCHOBHI etamnu (GopMmyBaHHs igei (yHKIIi, CriBIagaloTh i3
MepioaU3aIli€l0 B MaTeMaTHIll Ta HAyKd B3arami. [[pUpOTHOHAYKOBHM MiAIPYHTSM BHUHUKHCHHS MOHSATTS
«pYHKIIisl» cArae yaciB aHTHYHOCTI, PO3BUBAETHLCS B eMnoXy Binpomxkenns, a B 17 cr. y npausx Jlekapra i
®epma Briepiue 3’sBISIETHCS NOHATTS QyHKIIT B Hayni. Y HayKOBHH 00Ir MOHATTA «(yHKIis» Bepiie Oyno
3anpoBaikeHo . JIeiiOHineMm, sIkuif TIyMauuTh HOro sIK Bipi30K, OB’ A3aHUH i3 JAESKOI0 TOUKOIO LI€I0 KPH-
BOIO i1 BUKOHYI0UUH BiTHOCHO Hel nesiky dyHKito, pois [10, ¢. 3]. Y HOBCAKIEHHY MOBY L€ IIOHSTTS BBEJE-
HO HiBerapchkum Maremarukom 1. beprysi [11, c. 615].

CyuacHi ¢pi10co(ChKi TOCTIKESHHS KaTeropii «QyHKIIisS» MICTATh PI3HOMAHITHI IMiIX0AH 100 HOro
TpakTyBaHHs. Tak, JeTalibHe TIyMa4deHHs Kateropii «pyHKiis» HajaeTbess A. MaroMeioBUM y AucepTaii
«Dinocodepkuii 3MicT MOHATTS «PyHKIIs» (1969 p.). Buenwuii 3a3Hauae, 1110 MUTAHHS PO IPUPOLIY IIOHST-
T «(hyHKLID € OJHIEI0 3 KapAUHAIBHUX IPo6IeM cydacHoro npupoponizHanss. Ipobnema ¢ynkuii ¢dino-
coii po3mIsAaEThCs Yepe3 CHIBBIAHONICHHS MOHATh «IIPUYMHA» Ta «(PYHKI[IOHAIBHHEA 3B’ SI30K» (pOOOTH
C. Mamoxina, E. Hikirina, 1O. Cadppononaa, JI. baxxeHoBa Ta iH.).

VY cydyacHomy QistocopcbkOMy pO3yMiHHI IIO0 MOHATTS «(QYHKIisH» BUCHI BUALISIOTH J[BA ITiIXO/H,
3aJIeXKHO BiJ KHUX NPOIOHYIOTHCS Pi3HI BU3HAUCHHS: MO-TIEplIe, BU3HAUCHHS (QYHKIIT uepe3 3MiHHY BelH-
YUHY, IO-JpYre, Yepe3 BiANOBIAHICTE. Y (PigocopChKill eHUUKIONeANYHIH aiTepaTypi TpaguLiiino GpyHKuil
BU3HAYAIOTECS SIK BITHOIICHHS ABOX (TPYyI) 00 €KTIB, y SKOMY 3MiHa OJHOTO 3 HHX HPH3BOAUTH JIO 3MIHH
iHIIoro. MyHKIliS Ma€ BU3HAYCHHSI 3 TOYKH 30y HACHIIKIB (MO3UTHBHUX UM HETATUBHHUX — HUCHYHKIIIOHAIb-
HUX 200 HeHTpaNbHUX — a)YHKIIOHAIBHUX ), CIPUUHHEHNX 3MIHOIO OJTHOTO TIapaMeTpa B IHIIUX MapaMeTpax
00’exTa (pyHKIIOHATBHICTE), 00 B3a€EMO3B’SI3KY OKPEMHX YAaCTHH y MeXKax MEBHOTO LINOro ((GyHKIiOHY-
BaHH) [12, c. 593-594].

M. Po3entans ta I1. FOnina 3a3Ha4atoTh, 10 (YHKILIEIO € 30BHILIHII IPOSB BIACTUBOCTEH OyIb-SKOI0
00’eKkTa B KOHKpeTHi# cuctemi BiHocuH [13, c. 389]. I1. Anekcees ta A. [laHiH aKIIEHTYIOTh Ha TOMY, IO
i QYHKIIER pO3yMi€ThCs CIOCIO Ail, CIociO MposiBy akTHBHOCTI cHCcTeMH (TOOTO cucTeMu (BitocopchKoro
3HaHHSI), 3araJIbHUI TUIT 33]1a4, 10 BUPIIIYEThCS Ii€r0 cucteMoro [14, c. 4].

Orxe, y cydacHiil dinocodii QyHKIIF0 BU3HAYAIOTH TO-Pi3HOMY: 1) 30BHILIHIN MPOSIB BIACTUBOCTEH
OyIib-KOT0 00’€KTa B I1iif CUCTEMI BIIHOCHH; 2) BIaCTUBICTh CUCTEMH i OKPEMHUX i €eJIEMEHTIB, 1110 BUSIBIISIETh-
cs1 B JIil; «BJIACTUBICTD, IO PEATI30BYETHCS»; 3) BIJHOLICHHS BOX a00 IPYNH 00’ €KTIB, Y SIKOMY 3MiHa OTHOTO
CYNPOBOJUTE 3MiHY 1HIIOTO; 4) sIK OYIb-KY JIif0, SIKa CIpHUsiEe 30EPEKEHHIO i PO3BUTKY JOCSITHYTOTO CTaHY,
B3a€EMOJIIT 13 CEpEe/IOBHUILEM; 5) BIIHOIICHHS YaCTHHH JIO IIIJIOT0, KOJIM YaCTHHA CIIY)KUTh 30€pEKCHHIO i PO3-
BUTKY LIIOTO; 6) pOJib, SIKy NEBHUI COLIANbHUI IHCTUTYT BUKOHYE IIORO MOTped cowuianbHOi cuctemu. [Ipu
LIbOMY OCTAQHHE BU3HAUCHHs (PYHKIIiT IPOIOHY€ETHCS UIs XapaKTEPUCTUKH COLaJIbHUX IPOLIECIB Y CYCIIUIbCTBI,
a 3HAYUTb, MOJKE OyTU BUKOPHCTAHO IIiJl Yac BU3HAUEHH (QyHKIIIN [IpaBa.

dinocodcpke TpakTyBaHHS (YHKIII IpaBa CIUPAEThCS Ha OIMOCEPEIKYBAHHS KaTEropisMH y3a-
raJIbHIOKOYOTO 3MICTY, SIKUM € CBITOIVIS/IHI, /ICHHI, COLIONOTrIUHI KaTeropii («ceHe mpasay, «o0pa3 mpasay,
«CTIPAaBEIJIUBICTD MPaBay», AKTUBHICTH MPaBa», «KMOPAIBHICTh MpaBay) ToIo. [Ipy oMY, SIK CIIPaBEJINBO
3a3Ha4yae B. KoBanbChKuii, ZOCTIKYIOUM LIHHICHUN Ta CyTHICHMH BUMipH (yHKLiH mpaBa, 3aIHIIAIOTh-
csl He3 sCOBaHMMHM OaraTo NMUTaHb, BUPIIICHHA SKUX Majo O OpMyBaTH CHHTE30BaHI 3HAHHS LIO/0 TH-
B MPaBO PO3YMIiHHS, CTPATETIYHUX JEPIKABOTBOPUYMX PIllICHb, IHTEIPOBAHOTO PO3YyMiHHS (YHKIIH mpaBa
[15, c. 5]. Takum 4YrHOM, MOXHA 3pOOUTH BHCHOBOK, 1110 Y (i10cO(iT MOHATTS «DYHKIIiS» BUKOPUCTOBYETHCS
JUIS XapaKTEPUCTHKH MPOSIBY BIACTHBOCTEH OyIb-KOro 00’€KTa B CHCTEMI BIZIHOCHH. SIKIIO WIAETHCS TPO
BJIACTUBICTh, TO IMIUTILIUTHO PO3YMIiIOTh, 110 BOHA € PE3YJIbTAaTOM B3a€MOJil 00’€KTa 3 IHIIMMH SBUILAMHU,
T00TO pe3ynbraTtoM ioro gyHkuionyBaHHs. DyHKIisS XapakTepu3ye 00’ €KT i3 MO3ULiN HOro Ai€BOi, aKTUBHOL
HEePIIOOCHOBH, TOMY (DyHKIIIOHAJIBHOTO MOSICHEHHSI BUMAraroTh IEPII 3a BCe CKIIAIHI AMHAMIYHI CHCTEMH, JI0
SIKMX BIJIHOCHUTBCS 1paBo[ 16, ¢. 5-6].

VY ropuanuHiil Hayli TepMiH «yHKIis» HaOyBae CBOE 3MICTOBHE HaBaHTakeHHs. Tak, A. Benrepos
HiKPECIIIOE, 10 OIHIEI0 3 BIACTUBOCTEH IOPUIMYHOI MOBHU € 3aMO3MUYCHHS MOHATH 3 IHIIMX c(ep 3HaHb Ta
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HAIIOBHEHHS iX CBOIM CIEIM(IYHIM 3MICTOM, O TOTO K YaCTO TAKUM, IO Maike BTpavae 3B’s30K i3 IOYATKO-
BuM [17, c. 164]. Came ue it BinOyBaeThes, sK BinzHayaoTh M. JKurynsonkoB i M. TecneHko, 3 BU3HAYCHHIM
3MICTOBHOI CKJIaJIOBOT MOHATTSI «(QYHKIIisD», KO BOHO BKIJIFOYAETHCS JI0 FOPHIANYHOTO TOHATIHHOTO arapary
[18, c. 16]. Y npaBoBiii HayIli TepMiH «(PYHKIIIS» BU3HAYAETHCS K COLIAJIbHA POJIb MpaBa abo JIepKaBH 100
Makpo- a00 MIKPOOTOUCHHSI.

ITpoGnemy po3yMiHHS (QyHKLIH IpaBa B Mexax TEOPETUUHOI IOPUCIPYACHIT MOXKHA BBaXaTH I1€B-
HOIO MIpOI0 TPaIULiHHOIO Ul XapaKTepPUCTUKHU COLiadbHOI poili AepxkaBu i npasa. Lls npodiema nonsrae
B TOMY, III0 ICHYIOTB Pi3Hi MIJIXOAX IIOAO TIIYMa4eHHs OHATTS «QYHKIIS IpaBay, po3po0ieHi pi3HOMaHITHI
knacudikartii GyHKIIH, 1110 00YMOBIIOETHCS 0AraToO3HAYHICTIO CaMOTo TepMiHa. KpiM 110T0, BOHA BHKJIMKA-
Ha i TUM 10 NTPAaBO, MAKOYH CKJIQJHUI XapakTep, 00yMOBJICHUIN B3a€MO3B’I3KaMHU 3 MHOKUHOIO Pi3HOPIIHNX
sIBUILI (CyCIJIbBHA CHCTEMA, MOJITUYHA CUCTEMA, JIep)KaBa, CUCTEMa COLIaIbHUX HOPM), MOXKE TIAYyMa4uTHCh
13 TO3ULIH JEKIIBKOX CUCTEMHHUX OMUCiB. [16, ¢. 5] Sk cnpaBemmBo 3a3Hayae npodecop T. Pagpko, monioHa
0araTOYNCeNIBHICTh 3MICTOBHHX CKJIAJJOBHX HMOHATTS «(YHKIIisS IpaBa» MOXE BPEIITIi-PEIIT IMPHU3BECTH J0
BTpaTH HOTro AIHCHOTO MPU3HAYCHHS, XNOHOTO BH3HAYECHHSI HOTO MICIs B MOHATIHHOMY arapari IopuIndHOl
HayKH, 3HWKEHHsI HOro HaykoBoi 1iHHOCTI [19, ¢. 59].

CyuacHuil eTan mi3HaHHS HAyKOBOi KaTeropii «(QyHKIIiS MpaBay XapaKTepU3y€eThCsl KPUTHIHUM aHa-
JI30M CTapuX KOHIEMIIH Ta CTAaHOBJICHHSIM HOBMX MiIXOIiB, IO BiANOBIJalOTh BUMOI'aM CY4acHOI IOpH-
crnpyzneHiii. besyMoBHO, Lie He 03HaYae IOBHOIO 3a0yTTsl NOIEPEHIX HAMIPAIIOBaHb, BCLOIO TOrO, 110 Oy/10
JOCSITHYTO HAyKOIO TIOTIePEIHUKAMH.

TakuM 4MHOM, BiJMiuarou OaraTo3Ha4yHiCTh TepMiHa «PyHKIs», T. Pagpko 3a3Havae, 110 mMomnpu
Maiike BIKOBHI TOCBIJl aKTHBHOTO BUKOPUCTAHHS MOHATTS «(PYHKIIiS [TPaBay ChOTOJHI HE €JMHOTO TOIISLY
Ha 1110 tpodiiemy. TepMiH MOXKHA 3aCTOCOBYBAaTH AJISl XapaKTEPUCTUKY OyIb-KUX JTUHAMIYHUX CTPYKTYD, 110
00yMOBIIIOIOTECS CHEU(DIKOO Ti3HABAJIBHUX 3aBJIaHb TUX HAyK, Y SIKMX BIH BUKOPHCTOBYEThCS (MaTreMaTH-
Ka, Giororis, corionoris, opucnpyaeHmis). [Ipore B OLIBIIOCTI BUIAAKIB i3 (DYHKIII€IO TTOB’SI3y€THCS CHPS-
MOBaHMH BHOIPKOBHI BIUIMB CHCTEMH (CTPYKTYpH, LIJIOr0) Ha TIEBHI CTOPOHM 30BHIIIHBOTO CEPEIOBHINA
[20, c. 151].

Ha cborogni Mo)kHa 3aCBiIYMTH HASBHICTb JOBOJI LIMPOKOTO CHIEKTPY AehiHiLif MOHATTSA «HyHKIIT
IpaBa» B TEOPETHUYHIN IOPUCIPYICHIIT, SIKI YMOBHO MOXKHA PO3IOIUINTY Ha KUIbKA TPYIL.

ITo-nepure, GpyHKii npaBa — Le BCI Ti BU3HAYEHHS, 1110 TIyMadyaTh GyHKIIT npaBa yepe3 oro oCHOBHe
MIPU3HAYEHHS B )KUTTI CYCIUILCTBA, HOTO POJIb Y PETYIIOBaHHI CYCIUTGHHX BiTHOCHH, aKTHBHHH, BIIOPSIIKO-
BaHMH Ta HIJIECIPSIMOBAHUI BIUTHB Ha HUX. [le BH3HAuCHHS, sike BiCTOMOOTH H0. €MenbsiHoB, B. DiiMOHOB,

A. Hammir., M. BaiitiH, cripaBeinBO KPpUTHKY€EThCS Y QyHIAMEHTAILHOMY JIOCII/PKEHHI Teopii (PyHK-
iii mpasa T. Pagbko, sSIKuii 3ayBaxye, 110 TOHATTS «POJIb IpaBa» Ta «(YYHKILISA MpaBay HE € TOTOKHUMH, «POJIb
IpaBay € OLIBII 3arajbHUM IOHATTSIM Yy BiIHOIIEHHI 10 «yHKLiD» [19, c. 65].

IMo-npyre, QyHKIIT TpaBa MOXXYTh OyTH BH3HAYEHI K peaizalis HOro COIialbHOrO MpU3HAYCHHS
(mocnimkenns H. Mary3oBa, A. Mainbko, O. CiirocapeHko).

ITo-Tpere, (hyHKIIT paBa MOKYTh BU3HAYATHChH K CIPSIMYBaHHS MPABOBOTO BIUIMBY Ha CYCITUIbHI
BinHocuuu (podotu B. [lerinina, B. [llamaposa C. AnekceeBa, A. PrkeHKOBa).

ITo-uerBepre, GyHKLUII IpaBa MOXKYTh TIIYMauUTHCh SIK KAaTEropis, IO OJHOYACHO OXOILIIOE SIK CO-
LiajlbHe NPU3HAYEHHs IpaBa, Tak 1, BUXOASYHU 13 L[OI'0, HANPSIMKU HOr0 BILUIUBY Ha CyCILIbHI BITHOCHUHH,
TOOTO peaizaililo COLialbHOTO NpU3HaYCHHs mpasa (po3podku 1. Mapbepa, T. Paapko, B. KoBanbchkoro,
A. BobunboBa).

IIpoananizyBaBiy BUIICHABEICH] JYMKH BYCHHX 100 JAediHinii peHoMeHy «pyHKIsI paBay, He-
0OXiZIHO MOTOAMTHUCS 31 CIYNIHUM 3ayBakeHHsIM T. Pajibko, sSiKuil KOHCTaTye HENOUIIbHICT OTOTOKHEHHS
a00 MPOTHUCTABICHHS OCHOBHUX HAMPSMKIB BIUIUBY COIIabHOTO MTPU3HAYCHHS MpaBa Ta HABMAKH, aJIKe, K
3a3Ha4ya€ BYCHHUH, OCHOBHI HANPSIMKH BIUTMBY ITpaBa 3aBXKIU 31HCHIOIOTHCS BIAMOBIIHO JI0 HOTO COIiaibHO-
TO IPU3HAYEHHS, a MOHATTS (QYHKIIH ITpaBa MOBUHHO OXOIUTIOBATH OHOYACHO SIK IIPH3HAYCHHS IpaBa, TaK i,
BHXO/ISIUH 13 IIbOTO, HAMIPSIMKH HOT0 BIUTUBY Ha CYCIIUIbHI Bi/IHOCHHU. BiiacHe QyHKIIisl paBa — 1ie peatizais
fioro conianbHOro npusHadeHHs. OyHKIIA npaBa — 11€ €AHICTb JBOX MOMEHTIB: COLIaIbHOIO IPH3HAUYCHHS
IIpaBa Ta OCHOBHUX HANpPSIMKIB HOro BIJIMBY Ha CycHiIbHI BitHocuHH [19, c. 69-70].

V xonexrtuBHil npamni «Teopis mpaBa i Aep>kaBm» 3a 3araNbHOI0 penakiiero A. Bacumbesa, gocmia-
JKYHOUM TTUTaHHs! (PYHKIIIH 1paBa, 1100 i€l KaTeropii BAOKPEMITFOFOTHCS TakKi moctynatu: 1) QyHKIlis mpaBa
00yMOBJIeHa HOTO CYTHICTIO i BU3HAUa€THCS MPU3HAUCHHSAM Y CycCIibeTBI. BomHouac dyHKIis He € nuniie
IPOSIBOM IMAaHEHTHHUX SIKOCTEIl CyTHOCTI, ii He MOXKHA PO3IVIANATH TUIBKH SIK IXHIO «mpoekuio». He Bap-




AominicmpamueHe npaso i adminicmpamueHuii npouec, iHopmayitive npaso

TO MEXaHI4HO OB’ sI3yBaTH (PYHKIIT i CyTHICTb NpaBa; QyHKISA IpaBa Ma€ NEBHUM CTYMiHb HE3aJEXKHOCTI;
2) ¢yHKLIA XapaKkTepu3ye HampsMOK HEOOXIJHOro BIUIMBY IIpaBa Ha CYCHUIbHI BIJHOCHHH, TOOTO Takoro
BILTUBY, 0€3 SIKOTO CYCITUIECTBO Ha IIbOMY €Talli PO3BUTKY He MOXKE iCHYBaTH (PEry/IIOBaHHs, OXOPOHA, 3aKpi-
IJICHHS TIEBHOTO BUJIY CYCIIIBHUX BITHOCHH); 3) (DYHKIIisI TpaBa BUpaXkae HAUOUIBIN CYTTEBI, TOJIOBHI pUCH
IpaBa i crpsiMOBaHa Ha 3A1HCHEHHS KOPIHHUX 3aBAaHb, 1[0 CTOSTH IIepe IPaBoM Ha IIbOMY eTarli Horo po3-
BUTKY; (YHKLIs IIpaBa sIBJIsiEe CO0010, SIK IIPABUIIO, HANIPAMOK ioro aktuBHO{ Aii. ToMy ofHi€I0 3 BaXKIHUBUX 11
O3HAK € JUHAMIi3M; IOCTIHHICTb sIK HeoOXiaHa 03HaKa (yHKIIT IpaBa XapaKTepusye cTablIbHYy, Oe3IepepBHY,
JOCHTB TpHBaIy ii 1ifo. @yHKIIiSA TOCTIHO BIACTHBA IIPaBy, IPOTE II¢ HE O3HAYAE, 10 He3MIHHUMH 3aJIHIIa-
FOTHCSI MEXaHi3M i popMu Ti 3MIHCHEHHS, SIKi 3MIHIOIOTBCS i PO3BUBAIOTHCS BIAMOBIIHO J0 MOTPEO MPAKTHKH
[21, c. 50-52].

[ToHATTS «pyHKILISI TpaBa» MiCTUTh OCHOBHI Ta JIOJIaTKOBI eleMeHTH. Tak, /10 YKcia Mepuiux BiJHO-
CSITBCS COL1aIbHO-KJIACOBE NIPU3HAYEHHS [IpaBa Ta OCHOBHI HAIIPSIMKH HOro BIUIUBY Ha CYCIiJIbHI BITHOCHHH.
Jo npyrux — 3aBiaHHs, SKi HOBUHHO BUPILIYBaTH [IPaBO HA IIEBHOMY €Talli PO3BUTKY CYCIILIbCTBA, 1 00 €KT,
10 BU3Havae crierudiky Ta Mexi BiAmoBiaHOI GyHKIT npasa [19, ¢. 17].

HeoOximHuM € i po3MeXyBaHHS MOHATh «(PYHKIIS mpaBay Ta «(YHKIIOHYyBaHHS mpaBay. Hessa-
JKArO4M Ha Te, 110 3a3Ha4CHI TEPMiHM B3a€MOIIOB’s13aHI €TUMOJIOTIYHO (TOMY YacTO BUKOPHUCTOBYIOTHCS SIK
CHHOHIMM), Ll KaTeropii BinoOpaaloTh pi3Hi NpaBoBi siBUIIA. Tak, HOHATTS «(QYHKILIS IPaBay BUPAKAE OC-
HOBHI HaIPSMKH BIUTUBY IIPaBa, XapaKTEPH3yIOUH HOro COLiaJIbHY POJIb, BHKOHAHHS HUM IIEBHHX 3aBJIaHb
BIJIMIOBIZTHO 10 COLIAJIBHOTO MpU3HaueHHs. TepMiH «(QyHKI[IOHYBaHHS MpaBay» BijoOpakae Jiit0 mpasa B Cy-
cribCeTBI. SIKIIO «(yHKIMS TpaBay — MOHATTS KOMIUICKCHE, Y TOMY 3HAa4CHHI, 10 BiJOOpakae HE TINbKH
TenepiliHii yac, ane i MaitOyTHe (1(ii, 3a/1a41) y npasi, TO «PyHKIIIOHYBaHHS» BIZI0OpaKae Air0 Mpasa JIHIIe
B KOHTEKCTi Cy4aCHUX YMOB, SIKIIIO iHILIE CIeLiaJbHO He 00YMOBICHO.

BucHoBku. JouitsHo miarpumaru nosuuito T. Pagbko, skuii BBaXkae, 10 «(QyHKIIis IpaBay, «(PyHK-
IIIOHYBAaHHS IIpaBa» € JTyXe OIM3BKUMH, ajie He TOTOXHIMH HOHATTAMA. DyHKIIOHYBaHHS IIPaBa — MATAHHS,
0e3mocepe/iHbO MOB’s13aHe 3 MPoOIIeMOr0 (DYHKIIH, OCKUTBKH XapaKTepPUCTHKA CUCTeMHU (DYHKITIH — 11e, 10 CyTi,
XapakTeprCcTHKa (YHKIIIOHYBaHHS TpaBa. ¥ KOHKPETHOMY 3HAYCHHI MOHSTTS «(QYHKIIIOHYBaHHS TpaBay 03-
Hayae JIito MpaBa sIK eJIEMEHTY COIiaIbHOI CUCTEMH MOPSIJI 13 Iep)KaBHUM MEXaHi3MOM, MOPAJLIIO, MOJITHKOIO,
IHIIMMHU COLiaJIbBHUMU peryinstopamu. ToOTo GyHKIIIOHyBaHHS — Lie 1is IpaBa B COLIabHIN cucTeMi, Lie pealti-
3allis Horo (yHKII, BTIIEHNUX Y CYCIUIBHUX BiTHOCHHAX [19].

OyHKIIT TpaBa BU3HAYAIOTHCS MPU3HAYEHHSIM TIpaBa B Pi3HUX cepax CYCHIIBHOTO KUTTS, peaisy-
IOTBCS Uepe3 CHCTeMY IpaBa, 30KpeMa 4epes3 raiysi, IHCTUTYTH, HOPMH Ta 4epe3 akTH 3aCTOCYBaHHS MpaBsa,
a TaKOX LIUISTXOM BIJIMOBIIHOI JiSTTBHOCTI OPTaHiB IepyKaBHOT BIIA/IN.

V3aranpHiooun ¢Ginocodepki MiAXoau Ta 3araJbHOTCOPETUYHI BU3HAYCHHS HOHATTS «(QyHKLIs Mpa-
Bay, BOAYa€EMO 3a JOLIIbHE MOHATTS «(QyHKIIs aIMIHICTPAaTUBHOIO IIPaBa» TIIyMAuUTH K 00’ €KTUBHO iCHY-
104e SIBUILE, IIO SBISIE COOOK0 OCHOBHI HAIPSMKH aJMiHICTPATUBHO-IIPABOBOTO BIUIMBY HAa CYCHIUIBHI Bij-
HOCHHH, 3a JOMIOMOTOI0 SKHX MOKJIMBI JIOCSTHEHHS IIiJIeH, BUPIIICHHS 3aBlIaHb, peai3allis COIiaJbHOTO
MPU3HAYCHHS aIMIHICTPATHBHOTO MPaBa Ha MEBHOMY €TaIll pO3BUTKY CYCIHUIbCTBA.
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®OPMU T03BLIBHOI IAJTBHOCTI
Y COEPI MICTOBYYBAHHS: IOHATTS TA CYTHICTD

VY crarTi po3nISHYTI JOKTPHHAJbBHI MOJOXKEHHS 1100 PO3yMiHHS GOPM IisUIBHOCTI Op-
rafiB myOaiuHOI aJMiHICTpallii, Ha MiJCTaBi YOr0 BUOKPEMJICHO MPaBOBi (GOpMH T03BIIBHOT
JUsUTbHOCTI y cepi MicTOOYyBaHHS Ta 3alIPOIIOHOBAHO BHECEHHS BIAMOBIIHUX 3MiH 10 HOPM
JII0YOT0 3aKOHONIABCTBA Y cepi MicTOOylyBaHHS.

Knrouosi cnosa: npasosi popmu, 0038i1bHa OibHICMb, OOKYMEHM 0036LI6HO20 XAPAK-
mepy, Micmo0y0y8anHs, 0036L1, cepmuikam, 1iyeH3is, 0eKiapayis.

B crarbe paccMOTpeHbl JOKTPUHAJIBHBIC MOJOKEHUSI OTHOCUTENIBHO MOHUMaHUs (opMm jies-
TEJILHOCTH OPraHoB ITyOJIMYHOM aIMUHHUCTPALIIK, HA OCHOBAHWH YETO BbI/IEJICHBI ITPABOBBIE (POPMBI
Pa3peIINTENBHON AEITENHHOCTH B cepe rpaloCTPOUTENHCTBA U MPEIIOKEHO BHECEHHE COOTBET-
CTBYIOLIMX U3MEHEHHI B HOPMbI JICHCTBYOIIETO 3aKOHO/ATEIBCTBA B C(hepe rPajioCTPOUTEIILCTBA.

Kniwoueevie cnosa: npasogvie Gopmvl, paspeuwiumenvias OesmenbHoCnb, OOKYMeHM
PpaspeuumensHo2o xapakmepa, cpadocmpoumenbCcmeo, paspeulenue, cepmuguxam, auyen-
3Usl, OeKIAPaAYUs.

The article deals with the doctrinal position on the understanding of the forms of the public
administration, which are allocated on the basis of the legal forms of Ieisure activities in the field of urban
planning and propose appropriate amendments to applicable legislation in the field of urban planning.

Key words: legal forms, licensing activities, permits, urban development, permit,
certificate, license, declaration.




