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META, YMOBU TA MOTUBU 3ATPUMAHHSA
YIHOBHOBA’KEHOIO CJIY2KBOBOIO OCOBOIO

VY crarTi aHali3yHTHCS METa, MOTUBHU 1 YMOBH 3aTPUMAaHHS YIIOBHOBAXKEHOIO CITY)KOOBOIO
0Cc000I0 B KpUMiHAJILHOMY IPOBA/KEHHI. BCcTaHOBIIGHO, 110 MiZICTaBU, MOTHBH Ta METa, SIKi
€ MIPUYMHOIO0, IPUBOJIOM JIJISl 3aCTOCYBAHHSI 3aTPHUMAHHSI, XapaKTEePU3yIOTh HOTO 3 TOYKH 30py
0OTPYHTOBAHOCTI, & YMOBH SIK CYKYITHICTh TIEBHHUX BHMOT MPABOTO XapakTepy CIYTYIOTh ra-
PaHTI€I0 3aKOHHOCTI HOTO 3aCTOCYBaHHSI.

Knrwuogi cnosa: obmedicenns npasa Ha c60600y ma ocooucnty HeOOMOPKAHHICMb Y Kpu-
MIHATLHOMY NPOBAOICEHHI, 3AMPUMAHHS YNOGHOBAICEHOIO CIYHCOOBOIO 0C00010, NIOCMABU,
Mema, MOMueU, YMO8U 3ampUMAHHSL.

B cTarbe aHAIM3UPYIOTCS [eNb, MOTHBBI U YCIIOBUS 3aJIepiKaHUs YIIOIHOMOYSHHBIM CITY-
JKeOHBIM JIMLIOM B YTOJIOBHOM IIPOMU3BOACTBE. YCTAHOBIICHO, YTO OCHOBAHUSI, MOTUBBI H 11€Jb,
KOTOPBIE SIBJISIIOTCS] IPUYMWHOM, TIOBOZAOM K MPUMEHEHUIO 3aIepiKaHHsl, XapaKTepHU3yIOT €ro ¢
TOYKH 3pEHHs] 0O0OCHOBAaHHOCTH, a YCJIOBHS KaK COBOKYITHOCTH OINPEACIECHHBIX TPpeOOoBaHHI
IIPAaBOBOTO XapaKTepa CIy)KaT rapaHTHel 3aKOHHOCTH €r0 PUMEHEHHSI.

Knioueswie cnoga: ocpanuyenue npasa Ha co0600y U TUUHYIO HENPUKOCHOBEHHOCb 8 Y20~
JIOBHOM NPOU3BOOCTIBE, 3A0ePIHCAHIUE YIOTHOMOYEHHBIM CTYHCEOHBIM AUYOM, OCHOBANUS, YeTlb,
MOMUBYL, YCNOBUA 3A0EPAHCANUSL.
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In the article the purpose, motives and detention conditions by the authorized official in
criminal proceedings are analyzed. It is established that the bases, motives and the purpose
which are the reason, an occasion to detention application, characterize it from the point
of view of validity, a condition as set of certain requirements of legal character, serve as a
guarantee of legality of its application.

Key words: restriction of the right on freedom and security of person in criminal
proceedings, detention the authorized official, bases, purpose, motives, detention conditions.

Beryn. Sk Biomo, 0fiHi€10 3 OCHOBHHUX PHC 1 3acajl MpaBOBOi A€P)KaBU € BEPXOBEHCTBO IIPpaBa, HEJo-
MyCTUMICTb CBaBIILIS i O€33aKOHHS Y BI/IHOCHHAX MIXK JICPKaBOIO Ta i1 IPOMaITHAMH, a TAKOXK 3aCTOCYBaHHS
Jep’KaBHOTO MIPUMYCY BHKJIIOUHO B HEOOXiJHUX Ta OOIPYHTOBAaHHMX BHUIAJAKAX 13 METOIO 3aXHCTYy iHTEpeciB
CyCIiNbCTBA i IpOMajsH.

VY coepi KpUMIHAIBHOIO MPOBAKEHHS 3aCTOCYBAaHHS IPUMYCOBUX 3aXOJiB 00YMOBIIOEThCS HEOO-
X1THICTIO €()eKTHBHOTO BHKOHAHHS HOTO 3aBIaHb, 30KpeMa, MIOJ0 3aXUCTy 0COOH, CyCITUILCTBA i iep)KaBu
BiJl KPUMIHAJIBHUX MPABOMOPYIICHb, OXOPOHH TIpaB, CBOOOJ 1 3aKOHHUX IHTEPECIB HOT0 Y4aCHHKIB, 3a0€3-
HEeYeHHs IBUIKOTO, TIOBHOTO I HEYIEPEIKEHOTO PO3CIiyBaHHs Ta CyI0BOro po3riny. Cepea ycix npumy-
COBHX 3aXOJIiB, 30KpeMa i 3aX01iB 3a0e3MeueHHs KPUMIHAIBHOTO IIPOBAIXKEHHSI, CJI1J1 BUAIIMTH 3aTPUMaHHS
YIOBHOBA)XEHOIO CIIy’KO0BOIO 0c00010 SIK 3aXiJl, AKMH 00MEeXKye KOHCTHTYLIHE IPaBo 0COOM Ha CBOOOAY Ta
ocobucty HemotopkaHHICTh (cT. 29 Koncrurymii Yipainn). Kpim oOMexeHHs mpaBa Ha CBOOOIY i 0coOH-
CTY HEJIOTOPKAHHICTh 3aCTOCYBaHHsI 3aTPUMaHHs OOMEXY€e TAKOXK 1HIII MpaBa 0COOHU, CTAaBUTH il CyMHIB ii
YECTh 1 peryTallito, CIIPUYHHSE MOPAJIbHI CTPAXKAAHHS y BUIIAJIKAX HOT0 HE3aKOHHOTO Ta HEOOTPYHTOBAHOTO
3aCTOCYBAHHSL.

Habpanns 20 nuctonana 2012 p. ynnHocTi KpuminanbauM npouecyansHuM koaekcoM (aaii — KIIK)
VkpaiHnu BHECIO MeBHI 3MiHHU JI0 TIPABOBOTO PETYINIOBAHHS IHCTUTYTY 3aTPHMaHHS, OJHAK HE BCI BOHH CIIPH-
SIFOTh OJIHO3HAYHIN Ta e()EKTUBHIN MPAKTHUII HOTO 3aCTOCYBaHHS. Y MPAKTUYHUX MPAI[IBHHUKIB 3a3BHYAil Bij-
CYTHE UiTKe YSIBICHHSI TIPO I1iJTi, MOTHBHU i YMOBH 3aTPUMaHHS YIIOBHOBKEHOIO CITYKOOBOKO 0C000F0, HasiBHI
TPYIHOILI B TIIyMa4€HHI ITiZICTaB TAKOTO 3aTPUMaHHsI, IPAaBUJILHOMY OOYHMCIICHHI CTPOKIB TOIIO. YCe 1e CTa€e
NPUYHHOIO JIOMYIIEHUX MOMHJIOK, a BiIMOBITHO, TSATHE 32 COOOI0 MOPYIICHHS NpaB, CBOOO/ 1 3aKOHHUX 1H-
TepeciB 0cib.

BusHaHHS % MIKHApOJHUX CTAHIAPTIB Y rayy3i MpaB JIIOAUHH, HEOOXIIHICTh peaizallii MPHHIUITY
BEPXOBEHCTBA IIPaBa 3 ypaxyBaHHIM MPAKTUKU €BPOIMEHCHKOTO CyIy 3 MpaB JIIOAWHH BHMAraroTh IOIIY-
Ky HOBHX MIiJXO/iB J0 onTuMi3alii (JopM KpUMIHAIBHOTO MPOBAKCHHS, CTBOPCHHS JIOJATKOBUX TapaHTIii
HEJJOTOPKAHHOCTI MpaB 0COOM MiJ Yac 3acTOCYBaHHS NPUMYCOBUX 3axofiB. Tomy po3poOka mpoOIeMHHX
[IUTaHb [IPAaBOBOIO PErYIIOBAHHA Ta MIPAKTUYHOIO 3aCTOCYBAHHS 3aTPUMAaHHS YIIOBHOBAXEHOIO CIY>KOOBOIO
0c00010 Oyna i 3aJTMIIAETHCS OHUM 3 aKTyaIbHHX HAMPSMKIB T€OPii KPUMIHAIBEHOTO TPOIIECy.

TMuTanHs, MOB’sA3aH1 13 3aTPUMAHHSM I1iJ03PIOBAHOT0, OYJIH MPEIMETOM JOCII/KEHHS 0ararbox Bi-
TYM3HSHUX 1 3apyODKHUX yUCHHX. 3arajibHiil XapaKTepPHCTHIIl [[FOTO 3aX0/1y KPUMIHAIBHOTO MPOIeCyalib-
HOT'O NMPUMYCY Ta OKPEMHM acleKTaM Horo 3actocyBanHs npucsueni npaui FO.I1. Anenina, O.1. Binoyco-
Ba, A.®. BonobOyesa, KO.M. I'pomeBoro, A.Il. T'yisieBa, .M. I'ytkina, A.S. lyouncekoro, 3.3. 3inarynina,
JLM. Kapueesoi, B.M. KopuykoBa, O.M. Jlapina, B.3. Jlykamesuua, B.T. Mansapenka, O.P. Muxaiinen-
ka, M.M. Muxeenka, M.fl. Hukonenka, B.T. Hopa, B.B. PoxnoBoi, C.M. CmoxoBa, M.C. Ctporosuua,
B.M. Teprumnuka, A.K. Yepnosoi, B.I1. lIu6ika, C.A. lleiidepa Ta iHmmX.

BonHovac niepeBakHa OIBIIICTh HAYKOBUX JOCIHIHKEHb, TPUCBIYCHUX IHCTUTYTY 3aTPUMaHHS, TIPO-
BOAMJIACH BiAMOBIAHO 10 KPUMIHAJIBHO-IIPOLIECYaIbHOIO 3aKOHOIaBCTBA, SIK€ HUHI BTPATUIJIO YUHHICTb, TOMY
HE BpaxoByBaJla IPOOIEMHUX IUTaHb HOro 3acToCyBaHHS BianosigHo 10 uuHHOro KITK Vipainu. CydacHi x
JOCIIDKSHHSI, SIK TIPABUIIO, MAIOTh €Mi30JHYHII XapaKTep, BHACTIJOK YOr0 He BCi MUTAHHS, IO BIUTUBAIOTh
Ha 3aKOHHE, OOIPyHTOBaHE i e)eKTHBHE 3aCTOCYBAHHS 3aTPUMAHHS, Ha HAIIl MOV, OTPUMAIIA HEOOXiTHY
TEOPETUYHY PO3POOKY.

KommiekcHe HOCTIDKEHHS IHCTUTYTY 3aTpUMaHHS Iepeadadyac BUCBITICHHS BCIiX MUTaHb, SIKi CTO-
CYIOThCS HOr0 ()aKTHYHOI OCHOBH, IO O3HAYa€ JIOCII/DKCHHS HE JIMIIE MijCTaB, a i METH, YMOB 1 MOTHBIB
3aTpuManHs, siki B ynHHOMY KITK Ykpainu He 3HAWILTH HAaJeKHOTO HOPMAaTUBHOTO 3aKPITUICHHS.

IMocTranoBKka 3aBaanHsA. MeToro CTarTi € GOpMYJIFOBAHHS Ha MiICTABl aHAI3y YHHHOTO KPUMiHAJb-
HOTO TPOIECyaTbHOTO 3aKOHOABCTBA Ta MPAKTUKK HOTO 3aCTOCYBAaHHS METH, YMOB 1 MOTHBIB 3aTpHMaHHS
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YIIOBHOBA)XEHOIO CJIYKOOBOIO 0C00010, 3’CYBaHHS CIIBBIIHOIICHHS LUX MOHATH i3 MOHATTSAM IIiJICTaB 3a-
TPUMaHHSI.

Pesyabraru nociaimkenns. Crarts 29 Konerurymii YkpaiHu BCTAaHOBITIOE Ta TapaHTY€ KOXKHIN JTFOH-
HI MpaBo Ha CBOOOY i 0COOHMCTY HEOTOPKAaHHICTh. 15 )k KOHCTUTYIIIFHA HOpMa JIOMYCKA€E B pa3i HarajibHOT
HEOOXIIHOCTI 3armo0IirTH 3JI04MHOBI 200 MEPETMHUTH HOTO 3aCTOCYBAaHHS YIIOBHOBXCHUMH Ha T€ 3aKOHOM
OopraHaMy TPUMaHHS IIiJl BapTOIO SIK TUMYACOBUIl 3am00DKHUN 3aXiJ, OOIPyHTOBAHICTb SKOTO IPOTArOM 72
roguH Mae OyTH IepeBipeHa cydoM. Take 3aTpUMaHHs, K 1 Oyib-sKe TPUMAaHHS MiJl BapTOI0, MOXKE 3aCTO-
COBYBATHCS JIMIIE HA MIICTaBaX Ta B MOPSIKY, BCTAHOBIECHHUX 3aKOHOM (4. 2 cT. 29 Konctutynii Ykpainn).

[TizcraBu i MOPSIOK 3aTPUMaHHSI YITOBHOBAKCHOIO CITY>KO0BOIO 0c00010 BeTanoBleHi B ¢T. 208 KITK
Vkpainu.

VY pe3ynbTari TaKoro 3aTpUMaHHs CTBOPIOIOTHCS HEOOXiAHI yMOBH IS 3’ICYBaHHS MPUUYETHOCTI 0COOH
JI0 BUMHEHHSI 37I0YMHY Ta BHPILICHHS MUTAHHS PO OOpaHHS II0A0 HEi 3arM001KHOTO 3aX0ny Y BUINSII TPH-
MaHHS 1iJ] BapTOO, 3a0e31euy€eThCsl BAKOHAHHS I1I03PIOBAHUM IOKJIaJeHUX Ha HBOTO 00OB’SI3KIB Y 3B SI3KY 3
0OpaHHsIM 3a1001KHOTO 3aX0Ty. 3aTpUMaHHs 0COOH, ITiT03PIOBAHOI Y BANHEHHI 3JI0YHHY, Y TOPSIIIKY, BCTAHOB-
neromy ct. 208 KITK Ykpainu, BUKITFOUa€ MOXKITMBICTh IIEPEXOBYBAHHSI B/l OpTraHiB JI0CYI0BOTO PO3CITiTyBaHHS
Ta Cy/y, 3HHUIICHHS pe4eil 1 JOKYMEHTIB, SIKi MalOTh 3HAYCHHS JJIsi BCTAHOBJICHHS OOCTABHH 3JI0YHHY, Tepe-
IIKOKAHHS KPUMIHATBHOMY MPOBAHKSHHIO 1HIITMM YMHOM YK€ Ha TIOYaTKOBOMY €TaIli 0CYIOBOTO PO3CIiTy-
BanHs1. He BumaakoBo 1ieil 3axij 3a0e3nedeHHs] KpUMIiHAIbHOTO POBA/PKEHHS OYB 1 3JIUIIAETHCS TaKUM, IO
JOCTaTHBO YacTO 3aCTOCOBYEThCs Ha mpakThil. Y nepiox aii KIIK Ykpaiau 1960 p. monan 30% ycix oci0, ski
MIPUTATYBAIKCH JI0 KPUMIHAJIBHOT BiAMOBIAIBHOCTI, 3aTPUMYBAJIUCh OpPraHAMHU JIOCY/IOBOTO PO3CITiTyBaHHS, i3
HUX HOHaZK 66% — 11e 0co0u, SIKUX MiJO3PIOBAIN Y BUMHEHHI THKKHX Ta 0COOMMBO TSHKKMX 370unHiB [1, ¢. 31].
3a manumu [eHepanbHOI pokypaTypu Ykpainu npotsarom 2013 p. B mopsaky, nependadenomy cr. 208 KITK
Vkpainy, Oyno 3arpumano 421 ocoby, a 3a micTs Micsiui 2014 p. — 157 ocib [2].

IMepin HiX PO3MOYATH aHATI3 KPHMIHAIBHOTO MPOLECYATLHOTO 3aKOHOIABCTBA MO0 METH, YMOB i
MOTHBIB 3aTPUMaHHsI YIIOBHOBKEHOIO CIIY’)KOOBOIO 0CO00I0, CITiJ], Ha HaIll IOV, 3’ SICyBaTH €THMOJIOTIUHE
3HAYEHHSI BIAMOBITHUX TOHATH, @ TAKOXK iX CITIBBIJHOIIECHHS 3 OHATTAM «IIiJICTaBaY.

VY TiymauHOMY CIOBHHMKY yKpaiHChKOI MOBM IiZICTaBa PO3KPHUBAETHCA SIK TE IOJOBHE, HAa YoMy Oa-
3y€EThCS, OCHOBYETHCS 1I0-HEOY/Ib; T€, YUM IMOSCHIOIOTHCS, BUIIPABIOBYIOTHCSI BUNHKH, ITOBEIIHKA TOILO KO-
ro-HeOypb [3, ¢. 506]. JloBosti GMM3bKUM 3@ 3HAYSHHSIM JI0 ITOHATTS «IIi/ICTaBa» € MOHATTS «MOTHUBY, SIKE O3Ha-
Yae MPUBIJI IS AKOT-HEOY b il, BAMHKY; puuuHy [4, c. 810]. TIOHSITTS «yMOBa» BU3HAUAETHCS K HEOOX1THA
00CTaBHHA, sIKA POOUTH MOXKIIMBUM 3/IHCHEHHS, CTBOPEHHS, YTBOPEHHS YOro-HEOy/b a00 CIIpHs€e YOMYCh
[5, c. 441], a «MeTa» — Te, 10 YOTO XTOCh MPArHe, YOro Xoue JOCIrTH; ik [3, ¢. 683].

Bynp-skuil 3axin 3a0e3neueHHs] KpUMIHAJIBHOTO MPOBAMIXKEHHS MOXe OyTH pealli3oBaHUil e 3a
HasIBHOCTI cUTYyalil, sika 00yMOBIIIO€ HEOOXiIHICTh loro 3acrocysanHs. HasBHiCTb a00 BifCyTHICTH TakKol
CUTYyaIlii B KOXKHOMY KOHKPETHOMY BHITIQ/IKy BU3HAYA€THCS JaHUMH PO HaKTUIHI 0OCTABHHH, 3 IKUMHU 3aKOH
OB’ s13y€ 3aCTOCYBaHHsI TOro abo 1HIIOTrO 3axoay 3a0e3NeueHHsT KPUMIHAIBHOTO MpOBaHKCHHs. DakTudHi
JIaHi, SKi CBIJYaTh MPO HASBHICTH CHUTYallii, 10 00YMOBIIIOE HEOOXIIHICTh 3aCTOCYBaHHS IIEBHOTO 3aXOJYy,
€ mijicraBamMM JUIs Moro 3actocyBaHHs [6, c. 43]. TlincraBa — Ge3mocepeaHs, HEOOXiIHA NepeyMOBa 3a-
CTOCYBaHHsI Oy/ib-SIKOTO 3aX0Ay 3a0€3M1eUeHHS KPUMiHAIBLHOIO IPOBA/PKEHHS. 3 HEIO OB’ sI3aH1 HacaMIepe]
MOHSTTS] OOIPYHTOBAHOTO i HEOOIPYHTOBAHOTO 3aCTOCYBaHHS TAKUX 3aXOJiB.

Binnosig#Ho 10 4. 4. 1, 2 ct. 208 KIIK Vkpainu ynoBHOBakeHa ciiyk00Ba ocoba Mae nipaBo 0e3 yxBa-
JIM CITITYOTO CYIU, CYly 3aTPUMAaTH TaKUX 0Ci0:

— 0co0y, MiJJ03pIOBaHy y BUMHCHHI 3JI0YKHY, 32 KU nepeadadeHe NoKapaHHs y BUIVIsII M030aBIICH-
Hs BOJII, JIMIIE B TAKMX BHIAJKax: 1) sKIIO If0 0coOy 3acTaliv MiJ| Yac BYMHEHHS 3J104MHY a00 3amaxy Ha
HOro BUMHEHHS; 2) SKIIO O€3I0CEPEIHBO MiCiIsl BUMHEHHS 3JI04MHY OYEBUACLb, Y TOMY YUCII IMOTEPILIUA,
a00 CYKyITHICTh OUEBHIHUX O3HAK HA TiJi, OJS31 UM MICIIi MO/l BKa3ylOTh Ha Te, 10 caMe Iist ocoda IOWHO
BUMHMIIA 3JI0YHH;

— 0coQy, MiI03pIOBaHy y BUMHCHHI 3JI0YMHY, 3a SKHH Nepe10ayeHe OCHOBHE TOKapaHHs y BUIVISI
mtpady B po3Mipi MOHAA TPH TUCSU1 HEOIOJATKOBYBAHUX MiHIMYMIB JOXOJIB IPOMa/IsIH, BUKIIOUHO B TAKHX
BUMAJKax: 1) SKIIO MiIO3pIOBaHMI HE BUKOHAB 00OB’S3KM, MOKJIA/IEH] Ha HBOTO ITiJl 4ac OOpaHHs 3aro0ix-
HOTO 3aX0Jy; 2) SIKIIO IMiI03PIOBAHUI He BUKOHAB Y BCTAHOBJICHOMY MOPSIKY BUMOT LIOJI0 BHECCHHS KOIITIB
SIK 3aCTaBH Ta HAJIaHHS TIOKyMEHTA, IO I MiITBEPIKYE.

HesBakaroun Ha Te, 10 B TEKCTI IUX HOPM HE HAETHCS MPO «ITiACTaBH 3aTPUMAHH», caMe i BUIaj-
KU PO3IVIANAIOTHCS B TEOpii KPUMIHAIBHOTO MPOLECY Ta MPAKTUIl KPHUMiHAJIBHOTO NMPOBAKEHHS sIK (ak-
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TUYHI T1JICTaBH 3aTPUMAaHHS 0COOM YIIOBHOBa)XEHOIO CIIY>KOOBOIO 0c00010 03 YXBaJIH CIIITY0TO CYJUIL, CYLy
[7,c.98-99].

Bomrouac st Toro, o0 3aTpuMaTi 0co0y, MiI03pIOBaHy Y BUMHEHHI 37I0YMHY, HEIOCTATHBO JIUIIE ITiJI-
cTaB. BoHM Ha/IarOTh JIKIIIE IPABO YIIOBHOBAXKEHIN CITy»00Biit 0c00i 3acTocyBary 1iei 3axia. J{yis oOMexeHHs
npaBa JIFOIUHNA Ha cBOOOIY H OCOOMCTY HEOTOPKAHHICTh, KPIM TiJICTaB, MAOTh OyTH JIOaTKOBO HASIBHUMU
TaKi 00CTaBHHH, SIKi MIEpEKOHYBaIK O y HEOOXITHOCTI LIbOTO 3aXOJly, BKa3yBaJlH, JUIs 3aro0iraHHs SKUX Hera-
THBHHX HPOSIBIB Y IOBEJIIHII 0COOU BiH 3aCTOCOBYEThCA. IIpHBOIOM, IPHUMHOKO 3aCTOCYBAHHS 10 KOHKPETHOT
0co0H B KOHKPETHIH CHTYyaIlii KOPOTKOYaCHOTO OOMEKEHHSI CBOOOIH CITyTYIOTh MOTHBH 3aTPUMAHHSL.

Ha sxanp, unnamnii KITK Ykpainu, Ha BiaMiny Big KITK Ykpaiau 1960 p. (ct. 106), He 3000B’s13y€
YIOBHOBaXXEHY CIIY:KOOBY 000y 710 ()OPMYITFOBaHHS MOTHBIB y KOXXHOMY BHITAJIKy 3aTPUMaHHS 0COOH, ITij-
03pIOBAHOI y BYNHEHHI 37I04MHY. MOXKITUBO, 116 MOXKHA MIOSICHUTH THM, 110 3aKOHOZABEIb IOE€THAB IMiJICTABU
i MOTHMBHM 3aTpUMaHH$, Ha3BaBIIM Lieil cuM0i03 «Bumaakm» (4. 4. 1, 2 cr. 208 KIIK VYkpaiun) [8], omHak
3pO3yMLJIO, IO TaKEe MOEJHAHHS Ha Ma€ HAJIEKHOI OCHOBH.

STk MU BXe 3a3Havaly, IiICTaBU 3aTPHUMaHHS HAJIAI0Th JIMIIIE TPAaBO YIOBHOBAXKEHIH CIIy>KOO0BIi 0cO-
01 3acTocyBaTH 1iei 3aXiJ], a BIIMOBI/b HA MUTAHHS, YOMY B KOHKPETHIN CHTYAIIil 3aTpuMaHHs 0yJI0 3aCTOCO-
BaHE YM He OyJI0 3aCTOCOBAHE 32 HASBHOCTI 10 TOTO MiJCTaB, MAIOTh AaTH MOTUBH 3aTPHMaHHSL.

be3 ypaxyBaHHS MOTHBIB 3aTPUMAaHHs B KOXKHIH KOHKPETHIM cuUTyaulii IOJOKEHHS, 3aKpillieHi B
4. 4. 1, 2 ct. 208 KIIK VYkpainu, nepeTBopsAThCS 3 TaKUX, L0 YIIOBHOBAXKYIOTb, Ha TaKi, 1110 3000B’A3YI0Tb.
Le TpanchopMye BiAMOBiHE 3aKOHOIABYE ITOJIOKEHHSI, sIKE BU3HAYEHE SIK IIPaBO YITOBHOBAXKEHOT CIIY)KO0BOT
ocobu, Ha i1 000B 30K II0/I0 3aCTOCYBaHHS 3aTPUMAaHHS B KOXKHOMY TaKOMY BHIAJKY, 10 (DaKTHUHO U Bij-
OyBaeThCs B IPABO3aCTOCOBHIH MPAKTHIII. 32 JAHUMH MTPOBEICHOTO HAMU aHKETYBaHHS OLIBIIICTh OMUTAHUX
ciiguux (72%) 3a HassBHOCTI 0OCTaBUH, nepeadadeHux y 4. 4. 1, 2 cr. 208 KIIK Ykpaiuu, BU3HA4arOTh st
cebe 51k 000B 130K 3aCTOCYBaHHS 3aTPUMAHHs 0e3 Oy[Ib-SKUX J0AaTKOBUX apTyMEHTIB.

OnHak a1t TOro, o0 MpaBo Ha 3aTPHMAHHS MEPETBOPHIIOCS Ha 00O0B’SI30K, OKPIM MiJICTaB MAlOTh
OyTH HasiBHI TaKOX MOTHBH, SIKi OOYMOBIIOIOTH HOTO HEOOXIJHICTh Y KOHKPETHOMY BHUIMAIKy. MOTHBH 3a-
TPUMaHHsI, Tepeadadaroyy IiJIbOBY CIPSIMOBAHICTh IILOTO aKTY, BU3HAYAKOTHCS TIEK METOR), 1[0 CTABUTHCS
nepes 3ano0KHUMHU 3aX0[JaMU 3arajioM, a 3aTpUMaHHs 0co0u € TX TuM4acoBuM 3axozoM (4. 2 ct. 176 KITK
VYkpainnm).

BinnosigHo 1o 4. 1 cr. 177 KIIK Ykpainn MeToro 3acTocyBaHHS 3al1001)KHOTO 3aX0/1y € 3a0e31eYeHHs
BUKOHAHHS Ii03PIOBAaHUM, OOBHHYBAauUCHUM IIOKJIQJICHUX HA HHOTO MPOLECYabHUX O0OB’SI3KIiB, a TAKOXK
3aro0iraHHs TaKUM cripodam:

1) mepexoByBaTHUCs BiJl OpraHiB J0CYIOBOTO PO3CIIiyBaHHs Ta (abo0) cymy;

2) 3HUILUTH, CXOBaTH a00 CIIOTBOPHUTH Oy[Ib-5IKY 3 peueil UM JOKYMEHTIB, SIKi MalOTh iCTOTHE 3HAYCHHS
JUTSL BCTAHOBJICHHSI 0OCTaBHH KPUMIiHAIBHOTO TPABOMIOPYILICHHS;

3) He3aKOHHO BIUTMBATH Ha MOTEPITLIOr0, CBi/IKa, IHIIOTO MiI03pI0BAHOTr0, OOBHHYBAYE€HOT'0, EKCIIEP-
Ta, CIIEIIAJICTa B IIbOMY K KPUMIHAJILHOMY TIPOBA KCHHI;

4) nepenKkoKaTi KpUMIiHATILHOMY TPOBA/KCHHIO 1HITUM YHHOM;

5) BUMHMTH iHIIE KPUMiHAIbHE IPABONOPYIIEHHS 200 MIPOJOBKUTH KPUMiHATIbHE IIPABONOPYLICHHS,
y SIKOMY MiI03PIOETHCS, 0OBHHYBaYyEThCS.

BinnosigHo, MOTHBaMU 3aTpUMaHHs Oyjie 3aro0iraHHs cripodaM BYMHEHHS 0CO00I0 BUIIE3a3HAYEHUX
i, K10 (aKTUYHI JaHi, sIKi € B PO3MOPSPKECHHI YIIOBHOBAXXEHOI CITYyKO0BOT 0COOM Ha MOMEHT MPHHHATTS
PIIICHHS ITPO 3aTPUMaHHS, CBIIYaTh PO MOXKIIMBICTh TX BUMHCHHSL.

Bu3Hauarouu MOTHBH 3aTPUMaHHS, y KOJKHOMY BHUITJKy HEOOXiTHO BPaXOBYBAaTH MOKITUBI HETraTUBHI
HACJIIJKK 3aCTOCYBAHHS LIbOTO 3aXOAy, PETEIbHO 3Ba)KyBaTH BCI OOCTAaBUHU KPUMIHAIBHOIO IPOBAJUKEHHS.
BHCHOBOK MO HasSBHICTH TOTO YH 1HIIOTO MOTHUBY 3aTPHMAaHHS TOBUHEH IPYHTYBATHUCS, K 1 MiJl 4ac BCTa-
HOBJICHHS IiJICTaB 3aTPUMaHHsI, Ha KOHKPETHHUX JIaHUX, 0 MICTATHCS B MaTepiajax KpHMiHAJIBHOTO MTPOBa-
JUKCHHSI (HUMH € HacaMIiepe/l IaHi mpo 0coOy, a Takox 11 MOBEIIHKY ITiJ1 Yac 3aTpUMaHHs, JOCTaBICHHS JI0
OpraHy JOCY/IOBOTO PO3CIIilyBaHHS TOIIIO).

3 ypaxyBaHHSM BHIIEBUKIAAEHOTO BBaskaeMo, 1o cT. 208 KIIK Ykpainu norpebye 1OMOBHEHHS 110-
JIOXKEHHSIMU 1110710 000B’ 13Ky YIOBHOBa)KEHOI Ci1y00B0i 0cobu (opMyIoBaTH MOTUBU 3aTPUMAaHHS, I10Bi-
JOMJISITH X 3aTPUMAaHOMY, & TAKOXK 3a3Ha4aTH 1X y MPOTOKOJII 3aTPUMAaHHS.

Ha minTBeppkeHHSI HaBEIEHOTO TAKOXK 3ayBa)KMMO, IO TONOKeHHs 4. 4 cT. 29 Koncrurynii Yipai-
HU 3000B’3yHOTh JI0 HEBIJIKJIAJIHOTO TIOBIJIOMIICHHS KOXKHOMY 3aapelITOBaHOMY a00 3aTpUMaHOMY MOTHBIB
apelTy 44 3aTPUMAHHSA.




Kpuminanvro-npouecyanvte npago ma kpumiHanicmuxa

BinnoBigHO 10 HOPM MiIXKHAPOAHOTO TpaBa 3a00POHSETHCS BBEICHHS OOMEKEHD 1100 3aTPUMaHOI
ocolu, y AKUX HeMae 0e3rocepesiHboi HeoOX1IHOCTI 3 TOUKU 30py Lijleil 3aTpuMaHHs, a00 YCyHEHHs Ie-
PELIKO ISl PO3CIIiTyBaHHS UM 3IHCHEHHS MPaBOCYAs, a0 MiITpUMaHHs O€3MeKH I MOPSIIKY B MICIIX
TPUMaHHS 3aTPUMaHHX.

Merta 3aTpuMaHHs cBOTro dacy Oyna copmynboBana B [oJ0keHHI PO MOPSI0K KOPOTKOYACHOTO 3a-
TPUMaHH 0¢i0, MiI03PI0BAHUX Y BUNHEHH] 3104KHY (1976 p.). BianosigHo 10 cT. | bOro 10KyMEHTa METOIO
3aTPUMaHHA € 3’ICYBaHHS IPHYETHOCTI 3aTPHMAHOTO JI0 3JI0YHMHY Ta BUPIIICHHS IINTAHHS PO 3aCTOCYBAHHS
JI0 3aTPUMAaHOT0 3aI00KHOTO 3aX0/y Y BUIISLII B3SITTS i Bapty [9]. DPakTudHO 1eit akT yxe He Ji€, OTHAK
Horo HOpMa IIOJI0 METH 3aTPUMAaHHS B 3aKOHOJABIOMY MOPSIKY HE 3MIHIOBAJIACh 1 IPOIOBKMIIA ICHYBaTH Y
Bursiai nokrpunu [10, ¢. 136; 11, ¢. 176].

Ha nam nmomisia, Takui MigXid 10 BU3HAYEHHS METU 3aTPUMaHHs HE BpaxoBye creundiku 3aTpu-
MaHHS SIK CaMOCTIiIIHOrO 3aXozy 3a0e3MeUeHHS] KPUMIHAIBHOIO NIPOBAKEHHS], YCYBa€E MEXY JOIIyCTUMOCTL
3aTpUMAaHHS 3 ypaxXyBaHHSIM CIIBBITHOUICHHS TIOBHOBA)XEHb OPTaHiB BIIAJIU Ta MPaB 1 CBOOO TIOAMHH.

3’sicyBaHHSI IPHYETHOCTI OCOOM 10 BUYMHEHHS 3JIOYMHY € 3arajJlbHOI0 METOI0 JTOCYIOBOTO PO3CIIi-
JyBaHHS, a TOMY 3aCTOCYBaHHS 3aTPUMaHHS 3 LI€I0 METOI0 HEBHIPABIAHO PO3IIMPIOE MEXI IIPHMYCOBOTO
BIUIMBY. BUpILICHHS K MUTaHHS PO 3aCTOCYBAaHHS JI0 3aTPUMAHOTO 3ar001KHOTO 3aX0/ly Y BUIIISL B3ATTA
IIi/1 BapTy sIK METH 3aTPUMaHHS [1030aBIsg€ 3aTPUMaHHS K OKPEMU B 3aII001’KHOT0 3aX0ly CaMOCTiiHOTO
3HAYCHHS.

3arajoMm CIifl MOTOJUTHCH i3 TBEP/DKEHHSIM, 1[0 METa 3aTPUMAHHS MOJSTaE B TOMY, 100 PUITUHATH
KPUMIiHAJIBHO POTHUIIPABHE JisSTHHS 0CO0H, 3a00irTH 1l yHUKHEHHIO BiJl CIIIZICTBA H Cy/y, (hanbcudikaiiii Heto
JIOKa3iB Ta 1HIIMM CIpo0aM 3aBaINTH KPUMIHAIBHOMY ITPpOBaUKEHHIO [12, ¢. 452].

OTxe, 3arajbHa MeTa 3aTpUMaHHsA Mae MoniyHKIIOHANbHUN XapakTep. BoHa mocsraeTbest uepes
peanizalilo OKpeMUX Lijel, CYKyNHICTh SIKUX CKJIaJa€e OfHY 3arajbHy MeTy. CiiJ 3a3HauuTy, 10 NOAEKyAU
JTi 3aTPUMaHHS BU3HAYAIOTHCSl He 00’ €KTUBHOIO OIIIHKOIO O3HAK 3JIOYMHHUX il 0COOH, a IHIIUMHE CY0’€K-
TUBHAMH (pakTopamu. BcTaHOBIIEHHS OaaHCy MiXK IPaBOM OpraHiB Iep)KaBHOT BJIA/IN Ha 3aCTOCYBAHHS IIPH-
MyCy Ta IPaBOM JIFOJIMHHU Ha CBOOO/TY 1 0COOHMCTY HEIOTOPKAHHICTh 3a [IEBHOT METH 3aTPUMaHHS (& 3HAUUTb, i
BCTAHOBJICHHS ITOTPEOU B 3aCTOCYBaHHI LILOTO 3aX0y B KOHKPETHOMY BHIIaJIKy) IOBUHHE MaTH CUTYaTUBHUI
xapaktep. Lle o3Havae, 110 MeTa 3aTpPUMaHHS SIK Taka He IOBUHHA [IEPEBaXKaTH, BOHA IOBUHHA BioOpaskaTu
MOTPeOU MEBHOTO MOMEHTY (B MeXax SIKOTO MPUAMAETHCS PILICHHS PO 3aTPUMAHHs), a He MOTPeOu B 3a-
TPUMaHHI B3araJii.

3acTocyBaHHS 3aXO/iB IPOLECYAITFHOTO IIPUMYCY, Y TOMY YHCII 3aTPUMaHHs, HE MOKE HE 0OMEexy-
BaTHCs ICBHUMH YMOBaMH, MIPU3HAYCHHS SIKUX — BU3HAYHUTH YiTKI MEX1 3aKOHHOCTI 3aCTOCYBaHHS MOIIOHNX
3axomiB [13, c. 9-10].

VY nponecyalpHil JiTepaTypi Ha3UBAIOTHCS Pi3HI YMOBHU 3aTpUMaHHA. HUMU BBaXaloTh Taki: HasB-
HICTB MiJJO3pH Y BUHYBATOCTI OCOOM; HAsSBHICTh O3HAK 3JI0YHHY, & He Oy/Ib-SIKOTO MPOTUIIPABHOTO TisTHHS, 32
BUYMHEHHS SIKOTO Tepei0aucHe mokapaHHs y BUIVIS mo30aBieHHs Boii [14, ¢. 91]; HeoOXiqHicTh HeraitHOi
130JISI11IT TM1JI03PIOBAHOTO Yepe3 HAsBHICTh 3arpo3u HOTro YXWJICHHS BiJl CNIJCTBA W CyIy, NEPEIIKOIKAHHS
BCTAHOBJICHHIO iCTHHM 200 IPOJOBKEHHS 3JI0YMHHOI JiSUTbHOCTI; BIACYTHICTh MOXKJIMBOCTI HETalHOTO 3aCTO-
CyBaHHS 3all001KHOTO 3aX0ly y BUIVISLAL B3ATTA IiJl BapTy yepe3 BIICYTHICTb AOCTATHIX HifcTaB abo 00’ €k-
TUBHI IIepELIKOAU Horo HanexxHoro odopmieHHs [15, ¢. 79] Ta aeski iHmi.

AHai3 YMHHOTO KPUMIHAIBHOTO POLECYaIbHOTO 3aKOHOIABCTBA JI03BOJISIE 3pOOUTH BUCHOBOK ITPO
Te, 1110 3aKOHOJIABIIEM Tepe10aYeHO CyKYITHICTh 0OCTaBUH SIK IPABOBUX BHMOT, sIKi MIOKJIMKaHI 3a0€3MeunTH
PEXUM 3aKOHHOCTI TiJl Yac 3aCTOCYBaHHS 3aTPUMaHHs YIOBHOB2XCHOKO CIYKOOBOH 0COOOKO Ta IMpO SIKi
MOKHAa TOBOPUTH SIK IIPO YMOBHU 3aCTOCYBaHHS L(bOTO 3axofy. Humu, Ha Hamly IyMmKy, € Taki: 1) posnouare
JOCY/I0BE PO3CIIiIyBaHHS; 2) YIIOBHOBAXEHICTh (KOMIIETEHTHICTh) CIIyKOOBOT 0CO0H, siKa 3/11HCHIOE 3aTpH-
MaHHsI; 3) mi103pa y BUNHEHHI 3JI0UMHY, 32 KU Tepe0aueHe MOKapaHHs Y BUIIISL 11030aBIeHHS BOJIi, 200
MiZ103pa y BUNHCHHI 3JI0YKMHY, 3a KU 1epe0aucHe OCHOBHE MOKapaHHs y BUIVIsL ITpady B po3Mipi MOHA
TPH THCSY1 HEOTOJATKOBYBAHUX MIHIMYMIB JJOXOZIB TPOMaJIsiH, SIKIIO IMiJO3PIOBAaHUI HE BUKOHAB 000B’SI3KH,
HOKJIaeH] Ha HBOTO MiJ Yac 0OpaHHs 3a001KHOTO 3aX0.ly, 800 He BUKOHAB Y BCTAHOBJICHOMY IOPSAKY BHU-
MOT II[0JI0 BHCCEHHsI KOIITIB SIK 3aCTAaBH Ta HAJIAHHS JOKYMEHTA, IO 1€ MiATBEPIXKYE.

BucHoBKH. 3 ypaxyBaHHSM BHIICBUKIIAJICHOTO MOXKHA JIATH BHCHOBKY, IO 3aTPHMaHHS YIOBHO-
Ba)KCHOIO CIIY’KOOBOKO 0CO00I0 — 116 TUMYACOBHI 3ar0ODKHUEN 3aXiJl, IKUH 3aCTOCOBYEThCS 3 IMIACTaB, i3
JOTPUMAHHSM YMOB Ta B TIOpsaKy, BusHaueHMMHU KITK Vkpainu, 3 MEeTOr0 i MOTHBIB IPUITMHUTH KPUMIHAIIb-
HO IPOTHIIPABHE JisIHHS 0cO0H, 3ano0irTy ii yHUKHEHHIO BiJ cincTBa i cyny, danbcudikanii Heto JoKas3iB
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Ta IHIIUM CIIpoOaM 3aBa/INTH KPUMIHAILHOMY pOBapKeHHIO. CITiBBIIHOIIECHHS «ITiICTABU—MOTHBA—METa—
YMOBH» y BUIAJKy 3aCTOCYBAHHs 3aTPUMAaHHs MOXKHA BiIOOPA3UTH TAKUM YMHOM: SIKIIO MiJCTaBH, MOTHBU
Ta MeTa, SIKi € MPUYUHO, PUBOJOM JI0 3aCTOCYBAHHS 3aTPUMAaHHs, XapaKTepH3yIOTh HOTO 3 TOUKU 30pY
0OI'PYHTOBAHOCTI, TO YMOBH SIK CYKYIHICTh IIEBHUX BUMOT IPABOTO XapaKTepy CIYTyHOTh TAPAHTIEI 3aKOH-
HOCTI HOT0 3aCTOCYBaHHSI.
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