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CrarTts npucBAYEHA PO3KPUTTIO CYTI HOHATTS UBUIBHO-IIPABOTO I0TOBOPY Ta
fioro podi, sIKy BiH Bifirpa€e B iHCTUTYTI OXOPOHH i 3aXHCTy MalfHOBUX MpaB HOTO
cTopiH. JIOCIIIKYIOTBCSI OCHOBOIIOJIOKHI PUCH JIOTOBOPY Ta X OXOPOHHE 1 3aXHC-
HE 3HA4YeHHs JJIA [paB YYaCHUKIB MPABOBIAHOCHH. Pe3yiabTaToM 10CHiIKEeHHS €
aBTOpChKE OaueHHs Ae(iHinil MUBIIEHO-IIPABOBOTO JTOTOBOPY Ta 3allPONOHOBAHI
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Crarbsi TOCBSAIIEHA PACKPBITHIO CYIIHOCTH TMOHATHS TPayKIaHCKO-TIPaBOBOTO
JIOTOBOPA U €ro poJiv, KOTOPYIO OH UI'PAaeT B MHCTUTYTE OXPaHbl U 3aLIUThl UMY-
LIECTBEHHBIX MPaB ero cTOpoH. MccaeayroTess 0CHOBOIIOJIAraloIiue 4YepThl J0ro-
BOpa U UX OXPAaHUTEIbHOE U 3alIUTHOE 3HAYCHHE JIJISl TPAB YYACTHUKOB MIPABOOT-
HoOIIeHUH. Pe3ynbTaToM ncciaenoBaHus SBISETCS aBTOPCKOE BUICHUE e (DUHUIIIN
rpaXkIaHCKO-IIPaBOBOTO JOTOBOPA U MPEIJIOKEHHbIE HA 9TOM OCHOBE U3MEHEHUS
B JICHCTBYIOIIEE 3aKOHOAATEIbCTBO.
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The article is devoted to the essence of the concept of civil-law of treaties and
the role it plays in the institute of protection and enforcement of property rights
of the parties thereto. We study the fundamental features of the contract and their
protective and protective value for the rights of participants of legal relations.
The result of this study is the author’s vision of the definition of a civil contract,
and on this basis, the proposed changes to the existing legislation.
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Beryn. JloroBipHe mpaBo € CKJIaIOBOIO YaCTHHOIO ITMBIIBHOTO IpaBa. BoHO perymioe
JIOMOBJICHOCTI, SIKi BUHUKAIOTh K MK (DI3HYHMMH, TaK 1 MK IOPUAMYHUMHU O0co0amMu 3 MU-
TaHb MalHOBHX BiIHOCHH. Taki BiJIHOCHHH € OCHOBOI PO3BHUTKY IPUBATHOI MisNIBHOCTI BCiX
cy0’€KTIB, a pa3oM 13 I[UM 1 PO3BUTKY MPHUBATHOTO MPaBa, KEe PETYIIOE MiANMPUEMHUIIBKY JTi-
SUTBHICTB, @ PAa30M i3 HEIO i BBECh LIUBLIBHUN 000poT B YKpaiHi 3 NUTaHb MaifHa, pobiT, Kami-
Tajy Ta MOCIYT.

Brepie Ha BepIIMHY CyCHiIBHUX BiIHOCHH JIOTOBIpHE MPaBo OYJIO MiTHITO FOPUCTAMHU
AntnuHoro Pumy. O.A. Ilizonpuropa B il yactuni 3a3Ha4yaB: «PUMCbKe JOTOBIpHE MPaBO —
IIepIe BCECBITHE MPABO CYCIIJIBCTBAa TOBAPOBUPOOHNUKIB, IKE € HEMEPEBEPIICHUM 33 TOUHICTIO
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Ta po3poOKOI0 BCIX ICTOTHUX MPABOBUX BiAHOCUH MPOCTUX TOBAPOBOJIOAUIBIIB, SIKE JOCSTIO
JocKoHanocTi» [1, c. 28].

Po3BuTOK Hayku, TeXHOJIOTIi BUPOOHHUITBA, ()IHAHCOBOTO PUHKY, 3MiHa MOJITHYHOTO
YCTPOIO JIepXkKaB CBITY MOPOAMIM OypiKya3Hi BiIHOCHHH, SKi BXKe MOTpeOyBalnd BEIUYE3HOTO
TOBapooOiry, SKuii 6M MaB HE XaOTHYHHUI, a YIOpSIKOBaHUHA xapakTep. CaMme B TakoMy Cy-
CIIJIBCTBI JIOTOBIPHE MPaBO OTPUMYE CBIl PO3KBIT, OCKIJbKH CTa€ OCHOBOI ITUBUIICTHYHOI
opucnpyaeHii, komepiii, GiHaHCOBOTO Ta TOBapHOTo 00iry. TakuM YWHOM, JOTOBipHE IPABO
CTa€ 10 CYTi JCP>KaBHOIO MOJITHKOIO.

[ocTranoBka 3aBaanus. [loniTHka BOpOBaI)KEHHS PHHKOBUX BIIHOCHH Y CYCITiIJIBHE
JKHUTTS J1ajia MOMITOBX EKOHOMIYHOMY MPOIBITAHHIO EepKaB CBIiTY. BogHodac paasiHChbKa JOK-
TpUHA JOTOBIPHUX BIIHOCHH IOJIATaNa HE y CBOOOI JOTOBOPY i MiANPHEMHHUIIBKOT TiSITBHOCTI,
sika O YpyHTyBaJjach Ha MPUHIIAIIAX PO3YMHOCTI, JOOPOCOBICHOCTI Ta CIPaBEJIMBOCTI, a Ha 3a-
TBEPXKEHHI JIJIsl y9aCHUKIB TOTOBIPHUX BiIHOCHH IJIAHOBUX 3aBAaHb, IKUMU KOOPAHHYBaJIach
JiSIBHICTB CTOPIH, SIKI OepyTh y mepiry yepry 30008’ 13aHHS Nepe]] APKaBOI0, a MOTIM — OJHA
nepes oaHO [2]. ChOroJHi JOroBipHE MpaBo B YKpaiHi OTpUMAIo HOBUU MOIITOBX JIO HOTO
PO3BUTKY Ta HAyKOBOTO MOCIHIKCHHsI. Takuii BACHOBOK IPYHTYETHCSI HA TOMY, IO HiAXiJ 10
LMBLIHLHO-IPABOBOTO JIOTOBOPY, HOTO MpeIMeTy, iICTOTHIX YMOB, HE AUBISYUCH HA, 3/1aBAJIOCH
0, ycTajseHe ixX MOHATTSA, B KOXKHOMY JOCII/IKEHHI Ma€ BCe HOBI 1 HOBI CBOT MPOSIBU. 3 OTIISAY
Ha IIe, METOI0 JaHOI CTATTi € PO3KPHUTTS CYTi MOHATTS LHUBLIBHO-IIPABOTO JOTOBOPY Ta HOTO
podi, SIKy BiH Bilirpae B IHCTUTYTi OXOPOHH i 3aXUCTy MaifHOBHX IpaB HOro CTOPiH.

PesyabTaTn nocaimkennsi. M.1. bparincekuii Ta B.B. BitpsiHenbkuii, sik i M.B. Beners-
Ka, pO3MJISLIAIOTH TOTOBIP Y TPhOX HOTO acmekTax: K IiJICTaBy BUHHKHCHHS IPaBOBIAHOCHUH, SIK
BJIaCHE MPABOBIAHOIICHHS, 1[0 BUHUKJIO 13 i€l MiACTaBH, 1 sIK (opMy, 110 NpHIMae BiAMOBITHE
npaBoBigHOMICHHS [3, ¢. 13; 4, c. 624]. ¥ npomy 3B’s13ky M.M. Ci0iiboB po3misijae TOTOBIp,
OKpIM TPHOX BHIIE3a3HAYCHUX CKIIATOBUX, 1 K «COIIATBHAN PETYISATOP UUBIIHHUX BiTHOCHHY
[5, c¢. 3—-10]. Hany nymky miarpumytots i M.B. CeniBanoB [6, c. 186], €.0. XapuToHoB Ta
M.IO. TonyGeBa. Ilpu mboMy OCTaHHI 3a3HAYarOTh, IO ITiJl TIOHATTSAM «JIOTOBIP» BOHU PO3yMi-
IOTh BU3HAUCHHS CYKYITHOCTI YMOB, 1[0 BU3HAYAIOTH Jii CTOPIH, U MO3HAYCHHS 30008’ I3aHHSI,
10 BUHUKJIO 3 IOTOBOPY, @ TAKOXK CAMOTO JOKYMEHTa, MiAMUCAaHOTO Horo ctopoHami [7, ¢. 536].

BoaHouac B akajemMidHOMY pO3yMiHHI JOTOBOPY Pi3HI HAyKOBIIl JalOTh pi3HE HOTO IO-
HATTS. Tak, OHI HAyKOBIIl PO3YMIIOTh HOTO SK «JIBOCTOPOHHIO YrONy, B SIKi BUpa’KeHa BOJIS
ctopin» [8, c. 281]. Apyri BU3Hauanu MoOro sik JOMOBJIEHICTh ABOX a0o Oinbuie ctopin. TperTi
] JOTOBOPOM PO3YMIIOTH il I'POMaJsH i OpraHi3aliif, CIpsIMOBaHNX Ha BCTAHOBJICHHS, 3Mi-
HY YW TPHUIIMHEHHS [UBUIBHHUX TpaB abo o0oB’s3kiB [9, ¢. 208]. YeTBepTi NMpeACTaBIsAIOTH
JIOTOBIp SIK «IOPUIUYCCKUN (HaKT, TOPOKAAIONUN MPABOOTHOIICHUS B BUAE 00513aTEIHCTBY
[10, c. 502]. IT’s1Ti BBaXKaOTh, IO IOTOBIP — 1€ «TOKYMEHT, SIKUH (iKCy€e (paKT BHHUKHEHHS 30-
OOB’sI3aHHS 32 BOJICIO HOT0 yyacHUKiB» [11, c. 26]. He3Baxkarouw Ha pi3HUN IT1/IX1]T HAYKOBIIIB
JI0 TIOHSATTS JJOTOBOPY, BCE JK HA OCHOBI HAJaHUX HUMU Ne(DiHIlii MOXKHA CTBOPUTH 3arajibHe
YSIBJIICHHS IIIO/I0 IIUBiTBHO-IIPABOBOTO JOTOBOPY, OCPYUH 3a OCHOBY KIIIOUOBI ITOJIOKEHHS KOX-
HOTO i3 IHX MOHITHh. BUXOISYN 3 IHOTO, MH MOXKEMO TOBOPHUTH IIPO T€, IO IUBIIHHO-IIpa-
BOBHI{ TOTOBip — 1i€: a) JBOCTOPOHHA yrojaa; 0) ZOMOBJIEHICTh CTOPiH; B) IOPUAMYHHUHI (PakT;
r) Iii cTopiH; A) TOKyMEHT. SIKk He TUBHO, ajie KOXKHE 13 IIUX KIFOUOBUX TOJOKEHb, BIIHOCS-
YHUCh JIO MOHATTS JOTOBOPY, POOUTH HOTO IOPUIUYHO CTIHKUM. BifCyTHICTH X049a O OJHOTO i3
[UX XapaKTePHUX €IEMEHTIB JJOTOBOPY POOIATH HOro aMop(HHIM.

HuBinpHe mpaBo B AHINIIT MijJl MOHATTAM JOTOBOPY Inependadae OOINSTHKY a00 HU3KY
PI3HOTUTAHOBUX OOINSHOK, SIKi CTOCYFOTHCS TTEBHOT JIOMOBJICHOCTI Ta SKI MiIKPITUTIOIOTHCS CH-
7010 3aKOHY. [Ipu 1IbOMY 3aMiCTh HOHATTS JOTOBIp 3aCTOCOBYETHCS CIIOBO KOHTPAKT (contract)
[12, c. 37]. JaHe MOHSATTS JOTOBOPY TaKOX BXKMBAa€Thcs B YkpaiHi. Tak, 30kpema, y cT. 6 3Y
«IIpo 30BHIMIHBOCKOHOMIYHY JiSIBHICTHY BKUTO «KOHTPAKT» SIK aHanor gorosopy [13]. Crar-
151 1101 ®paHIry3pKoro MUBIIFHOTO KOACKCY BH3HAYAE MOHITTS JOTOBOPY SK YTOIY, CIPSIMO-
BaHy Ha BCTAaHOBJICHHS, IPUIUHCHHS a00 3MiHy mpaB 1 000B’sa3KiB [14].




ITPABO I CYCIHII/IbCTBO Ne1/2015

Ha namy nymKy, mia HUBIIbHO-IPABOBUM JAOTOBOPOM HEOOXITHO PO3YyMITH HMPOSIB BOJIi
CTOpIH, 3aKPIIUICHOI MUCHhbMOBO 200 YCHO Y BHUIVISII JJOMOBJICHOCTEH JBOX 1 OLIbIIE MPaBO3-
JATHHUX Ta Ji€3aTHUX 0Ci0, 3MIiCTOM SIKHX € NMPEAMET Ta YMOBH BUKOHAHHS JOMOBICHOCTEH,
CIPSIMOBAaHUX HAa BUHUKHEHHS, 3MiHYy a00 NPUNMHECHHS LUBUIBHO-IOTOBIPHUX IPaBOBIIHO-
CHH, IO TIOPOJIKYIOTh Yy 3B’s3KYy 13 IIUM IMBIJbHI MpaBa Ta 000B’SI3KU CTOPIH 3 MOXJIHBUM
HOTapiallbHUM Ta PEECTPAIiTHIM IT0CBITUYCHHSIM JOTOBOPIB UM O€3 TAKOTO.

3 orisiy Ha BUIICBUKIIAACHE, Y MOHATTI UBUILHO-IIPABOBOTO TOTOBOPY MOXKHA BUOKpE-
MHUTH HOTO CKJIaJ0B1 eIEMEHTH, TaKl SK:

a) B3a€EMHA BOJISI CTOPIH Ta BU3HAYEHHS Y 3B’ 53Ky 3 UM TX 1HJIMBITyai3alii;

0) nuceMoBa (hopma 3aKpilIeHHS! BOJIECBHUSBICHHS;

B) JOMOBJICHOCTI CTOPiH SIK IPOSIB Y3TOPKEHOCTI Ail;

r) 000B’s3K0Ba TPABOCYD €KTHICThH CTOPIH;

1) HasBHICTb MPEAMETY Ta ICTOTHUX YMOB JIOTOBOPY;

€) HasIBHICTb y CTOPiH IUBIIbHO-TOTOBIPHUX MpPaB Ta 000B’A3KiB;

K) MPaBOB1 HACIIJIKU Y BUTJISA/I BHHUKHEHHS, 3MiHH 200 MPUIIUHEHHS [UB1IHHO-IIOTO-
BIpHHUX MPABOBIAHOCHH;

1) HOTapialbHE TIOCBIYEHHS Ta JepKaBHA peecTpallist JoroBopiB (y mnepeadadyeHux 3a-
KOHOM BHITaJIKaX)

HasBHICTb JaHUX €1€MEHTIB y HMBLIBHO-IIPABOBUX JOrOBOpax € 000B’3KOBOIO X YMOBOIO,
00yMOBIICHOIO 3aKOHOM, OCKIJIBKH II¢ 0€3M0CEpeaHBO OB’ A3aHO, B MEPIIY YEPTy, 3 OXOPOHOIO
MalHOBHX TIPaB CTOPiH, OCKIJIbKM y pa3i HEBUKOHAHHS YW HEHAJIS)KHOTO BUKOHAHHS JIOTOBIPHUX
3000B’s13aHb TAKHUHN MIAX1T TA€ MOXKITUBICTH CTOPOHAM JOTOBOPY HAIC)KHUM YNHOM 3aXUCTUTH CBOT
MaiHOBI TpaBa B cy/i. Tak, BiICyTHICTh B3a€MHOTO BOJICBUSBIICHHS CTOPIH Ha CTaJil yKIaaeHHS
YW BHKOHAHHS JIOTOBOPIB, BAMHEHOTO ITiJI BIUIMBOM HACHIILCTBA, OOMaHYy, MOMHJIKH, (DIKTHBHOTO
YH yIaBaHOTO JIOTOBOPY, IPU3BOAUTH 10 BU3HAHHS HOT0 He3aKOHHMM. HemoTpuMaHHS THCEMOBOL
(hopmu oroBopy, A€ Taka ¢opma € 000B’SI3KOBOIO, HAMIPHUKIIA: JUISL JOTOBOPY JIOBIYHOTO YTPH-
MaHHs (morsiy), moroBopy (opeHmu) maiiHa (ct. 811 1K Ykpainm), 3a0e3neucHHs] BUKOHAHHS
3000B’s13aHb (4. 1 cT. 547-11K Ykpainu) Tomio no30aBuTh MOKIHMBOCTI CTOPOHY, SKIH CIPUIHMHEHO
LIKOJTY, HE JIUIIIE OXOPOHATH CBOi MaifHOBI MpaBa, aje B MOJAJIBIIOMY 1 3aXUCTUTH iX B CY/II.

[TucemoBa ¢opmMa TOrOBOPY € JIOKa30M TOTO, 1110 CaMe Ti, a He 1HII JJOMOBIICHOCTI, SKi
ICHYBaJld M’k CTOPOHAMH Ha Yac HOro MiAMUCaHHS, MiIAral0Th OXOPOHI 1 3aXUCTY Y 3B’SI3KY
3 HEBMKOHAHHSIM YU HEHAJIe)KHUM BUKOHAHHSM JIOTOBIpHHX 3000B’s3aHb Ta CIPUYUHEHHAM
4yepes e MaTrepiallbHuX 30MTKIB UM MOPAJIbHOT IIKOIH.

HasiBHicTh 000B’SI3K0BOT MPaBOCYO’€KTHOCTI CTOPIH JOTOBOPY y BHUIVISAI IHBIIBHOT
J1€31aTHOCTI Ta MPaBO3JAaTHOCTI € MiJCTaBOIO JJIS HaJaHHS JAOroBOpy 0e3yMOBHOI MpaBOBOi
CTIHKOCTI 3 TOUKH 30py YCBIIOMJICHHSI CTOPOHAMH 3HAYCHHSI CBOIX JAiH Ta 31aTHOCTI KepyBaTu
HUMH, TIPY [[OMY HECTH BiIIIOBITANBHICTE 32 MOPYIICHHS AOTOBIpHUX 3000B’sI3aHb, 3 OHOTO
00Ky, Ta 3JaTHOCTI CBOIMH AisiMH HaOyBaTH LMBUIbHI IIpaBa Ta CTBOPIOBATH ISl ceOe UBLIbHI
000B’SI3KH — 3 iHIIOTO. BiACYTHICTH TaKMX MOXIMUBOCTEH, MIATBEPIKCHA TOKA3aMH, IIPHU3BO-
JIUTh 10 HIKYEMHOCTI JOTOBOPY 200 BU3HAHHS HOTO HETIHCHUM.

[IpeameT 10roBOpy € LEHTPAIbHUM €JIEMEHTOM KOKHO1 ABO- 200 6ararocTOpOHHbBOI IIU-
BUTbHO-TIpaBOBO{ yroau. [Ipu npboMy He BaXXJIMBO, Ma€ BiH MUCHMOBY UM yCHY (hOPMY, TOCBiA-
YeHUW HoTapianbHO UM Hi. CaMe Ha OCHOBI MPEJAMETY JOTOBOPY (GOPMYIOTHCS iICTOTHI YMOBH
JIOTOBOPY YM MEBHI iX 0cobnuBocTi. BiACyTHICTh npeaMeTy JOoroBOpYy BKa3ye Ha BiICYTHICTb
YiTKO BU3HAYEHUX JJOMOBICHOCTEH MiXK CTOPOHaMH, OCKIJIBKH caMe HOTO HasBHICTH 0OyMOB-
JFO€ TIOJIAJIBII JIiT CTOPIH MpH HOTO BUKOHAHHI, 1 IIMM CaMHUM 3a0€31euy€eThCsl OXOPOHHA (PyHK-
s TOTOBOPY LIOAO MAaHOBHX MpaB HOr0 YyUYACHUKIB Ta IX 3aXUCTy B MaiiOyTHHOMY.

To4HICTH ICTOTHUX YMOB JOTOBOPY OOYMOBIIO€ TOUHICTh KBaji(ikamii i CTOPiH mpH
HEBUKOHAaHHI a00 HEHAIC)KHOMY BUKOHAHHI JIOTOBODY.

CaMe TOUHICTP 1 JeTami3alis YMOB JOTOBOPY, HOTO MPEAMETY, sIKi OOYMOBIIOIOTE il
CTOpiH, BU3HAYAIOUH MPU LIbOMY iX MMpaBa Ta 000B’SI3KH, € MIJACTABOIO JIJIs1 BAHUKHEHHS, 3MiHU
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a00 NMPUNUHEHHS IUBITbHO-JOTOBIPHUX MpaBOBiAHOCHH. [laHi CKJIAJ0B1 AOTOBOPY SBISIOTH
c00010 OCHOBY y MHTAHHSIX K OXOPOHU MAaHHOBHUX IPaB, TaK i MOKJIMBOTO X 3aXUCTY B CYAi,
OCKUJIBKH BOHHU OyyTh BUCTYIIATH SIK Oe33anepeyuHi pakT, 60 BOHH OYyJIM Y3TOJKEHI CTOPOHA-
MU J0TOBOPY 3a3/aJ€eTri/(b, KOJU KOH(IIKT Mixk cTOpoHaMH OyB BiJCYTHIM.

Jloka3oM TOrO, 10 BCi iCTOTHI YMOBH IOTOBOPY OyNH Y3TO/)KEHI CTOPOHAMH JOOPOBIJIb-
HO 132 B3a€EMHOIO JIOMOBJICHICTIO TIPH HOTO MiAMKUCAaHHI, CIIYTYe 1 (PakT MOCBITYCHHS JIOTOBOPIB
HOTapiajbHO Ta Jep)KaBHA peecTpaliss MaHHOBUX NpaB, 10 BUHUKIW B OJAHIET 31 CTOPIH J0-
TOBOpPY BHACIIIOK Horo ykianeHHs. [Ipu npomy HOTapiyc ocobucTo mepeBipsie ai€3qaTHICTD
CTOPIH Ta y3TOKCHICTh YMOB JOTOBOPY, HOTO MPEIMETY, CTPOKIB BUKOHAHHS TOTOBOPY, PaKTy
nepeaayi MailHa i OTpUMaHHsI KOUITIB, peanbHy BapTiCTh MaliHa (HapUKJIal, MPU MOCBIIYEHH1
JIOTOBOPIB KyHiBIi-TIPOJAXKy HEPYXOMOCTI, TO3UKH, OPESH/IH) TOIIO.

[MoTpiOoHO 3a3HaunTH, Mo Hi [{uBineHU Kogeke YPCP 1922 poky, Hi l{uBiasHUN KO-
nexkc YPCP 1963 poky He MICTHJIM HOPMAaTHBHOTO BU3HAUYEHHS LHUBIIBHO-IPABOBOTO JOTO-
BOPY, OCKIJIBKH «IIJTAHOBBIC 3a/IaHUSI KOMIIETEHTHBIX OPTraHOB IOCYAapCTBEHHOTO YNPaBICHUS
00S3BIBAIOT OpPTaHMW3AINH, YKa3aHHBIC B 9THUX IUIAHOBBIX 3aJaHHIX 3aKII0YaTh JTOTOBOpA, HO
IpH YCIOBUHU, YTO 0053aTENbCTBO, BO3HUKIIEE HA €r0 OCHOBAHUHU, HE OyAeT MPOTUBOPEUUTH
naaHoBomy 3agaHuio» (4. 2 ct. 152 UK YPCP) [15, c. 163].

3MiHa €KOHOMIYHOI CUCTEMHU B KpaiHi MOCIyryBaja TOMY, 110 B YUHHOMY LIuBUIBHOMY
konekci Ykpainu 2003 poky 3aKkoHOAaBelb AaB IOPUIUYHE BU3HAYEHHS JOTOBOPY, 3a3HAYMB-
IIH, 10 «JIOTOBOPOM € JTOMOBJICHICTh 1BOX a00 OibIlle CTOPiH, CIPSIMOBAHA HA BCTAHOBJICHHS,
3MiHy a00 MPUTTMHEHHS [IUBIJILHUX TIpaB Ta 000B’s13KiB» (4. 1 cT. 626 11K Ykpainm).

Ki10o40BOI0 CKIIAIOBOIO IOTOBOPY € «JOMOBIEHICTB» cTopiH. [Ipn mpomy Taka gomMoB-
JICHICTh Ma€ IJIbOBE MPU3HAYEHHS, OCKIJIbKM BOHA «CIIPSIMOBaHa Ha BCTAHOBIIEHHS, 3MiHY a00
MPUTIMHEHHSI [IUBITLHUX TIPaB Ta 000B’A3KiBY». SKIO JaHl MOHITTS BXXKHBATH BiJOKPEMIICHO,
TO BOHU MOXKYTh MaTH Pi3HE 3HAUYCHHS, OCKUIBKU JOMOBJICHICTh MOXKE HOCUTH 1 HE IOPUIHY-
HUH XapakTep, a CIpsSIMyBaHHS BOJIi (a BIAMOBIAHO, 1 Aiil) IIOA0 BCTAHOBJICHHS, 3MIHU M MPH-
MMAHEHHS NpaB 1 000B’sI3KiB MOXE CTOCYBATHCH 1 JIMIHICTPATUBHO-TIPABOBUX BIJIHOCHH.

TaxuM YHHOM, IIOHATTS «JOMOBJICHICTEY Ta «CIIPSIMYBAHH» MAIOTh € IMHUN IOPUIHIHUT
3MicT, KM Tepeadadyae OTPUMAHHS OJJHOTO M TOTO CaMOro MPaBOBOTO PE3yJIbTaTy — «BCTAHOB-
JICHHS, 3MiHY 200 IPHUITMHEHHS [IUBITLHUX MPaB Ta 000B’A3KiBY. [3 X MO3UIii JOMOBJICHICTh
HEOOXiTHO pO3IJILAATH SK IOPUANYHY CYyTh Cy0’€KTHBHOTO IIpaBa KOKHOI CTOPOHU JOTOBOPY
y cdepi AOroBipHOTO MpaBa, Ky MOKHA MPEJCTABUTH Yy BUMMISAL HAOOPY IOPUANUHUX (aKTiB:
a) 00yMOBJICHOI y3TO/KEHOCT] CTOPIH IIOA0 MPEAMETY TOTOBOPY, 0) 3yCTPidHUX i CTOPiH,
00yYMOBIICHHX TICBHUM YaCOM.

Pazom 3 Tum Bci wi ropuanuHi paxtu 6e3 ix 00’ €1HaHO1, CUTBHOT ICUXOJIOTYHO-BOJIbO-
BO1 OCHOBH, CIIPSIMOBAHOI caMe Ha BUKOHAHHSI BiTOKPEMIICHUX 3000B’s13aHb, HIYOTO CO00I0 HE
aBIsIIOTE. CaMe CHHTe30BaHa MaTepist c(opMOBaHa IIISIXOM B3a€MONMPOHUKHEHHS BOIb 000X
CTOPIH JOTOBOPY IO BiTHOMICHHIO 10 BUILE3a3HAYEHUX IOPUIUYHUX (PAKTIB € TUM ABUTYHOM,
SIKUI HaJae CTOPOHAM JAO0TOBOPY MOXIHBICTh PyXy B MIPaBOBOMY IO, (POPMYIOUH TAaKUM UH-
HOM KaTeropito BIMOBIaTbHOCTI. HenocarHeHHs € IMHOT IICUXO0JIOTTYHO-BOJILOBOT OCHOBH Ha
cTanii ykiaJeHHs JOTrOBOPIB, HABiTh MPU HASBHOCTI MEPEroBOPiB, Y3TOMKEHb, MPOMO3HUIIIN
TONIO, YHEMOXKJIIMBIIOE YKIIAJICHHS JOTOBOPiB, HE3BAXKAKOYH HA TE, 10 OKpeMi IopUIndHi (hak-
TH 1 MOXKYTh ICHYBaTH.

Boanouac BcTaHOBIEHHS, 3MiHA 200 MPUIUHEHH HUBUIBHUX IIPaB 1 000B’SI3KiB y 0TO-
BIpHUX NMPABOBIJHOCHHAX BU3HAYAETHCA HE IOPUANYHUME (aKTaMH, a BoJelo BlacHuKa. Came
HOTO MPOTO3HUIIis MPU 3HAXOPKCHHI ITONATY BU3HAYAE OJIMH 13 TPhOX HANPAMIB, IKUH 1 popmye
npeameT goroopy. Ha wiii ocHOBI B mojaibmioMy i GOpMyIOThCS ICTOTHI YMOBH JOTOBOPY,
SIKI TIO CYTi € JOPOKHBOIO KAPTOIO JiH /ISt KOKHOT CTOPOHHU 3 BUKOHAHHS CBOiX 3000B’s13aHb 3
BiIOKPEMIICHUMH TIPH IEOMY IIpaBaMH.

Boanouac 3akoHOAaBeLb y MOHATTA «JOMOBJICHICTbY BKJaga€e JOOPOBIIbHICTH BOJIEBU-
SIBJICHHSI CTOPiH, IO € TICUXOJIOT14YHO-BOJIBLOBOIO OCHOBOIO TMPH YKJIaJICHHI JOTOBOPIB, OCKiIb-
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KM B {HIIOMY BUIAJKy JOMOBJICHICTh HeMOxuIHMBa. IIpu 1IbOMy 3aKOHOJABELb 1 3a3HAUYAE, 110
JIOTOBIp, SIK IPABOBUH aKT, MOBHHEH IPYHTYBaTHCh Ha BUMOTax L{MBimbHOTO KOZleKey YKpaiHu
Ta «IHIOINX aKTaxX IUBIILHOTO 3aKOHOJABCTBA, 3BHUYAIB A1IIOBOTO 000POTY, BHMOT PO3YMHOCTI
Ta crnpaBennuBocTi» (cT. 627 UK Ykpainm).

Takum 9MHOM, JOTOBIp € MPABOBHM aKTOM, SIKHH PETYIIO€ MpaBuja MOBEIIHKH HOTO
CTOpIH 1 He MOXKe OyTH OOOB’SI3KOM IS 1HIIMX OCi0, SKI He BUCJIOBHJIM CBO€1 BOJII Ha HOTO
YKJIaJIeHHS Ta He MiATBepAWIH L€ BiANOBIAHUMU AisiMu. BogHOUAC «TIpaBuiIa MOBEIIHKNY, SIKi
BHU3HAYCHI B JIOTOBOPi K WOTO YMOBH, € 00OB’SI3KOBUMH JUIsi BUKOHaHHs cTopoHamu. Came
000B’SI3KOBICTH JIOTOBOPY SIK NMPHUHIIUII JOTOBIPHOTO IIpaBa Ma€ CBOE€ 3aKPIIJICHHS B HOPMI
npaBa (c1. 629 LIK Vkpainu) i BUCTymae K HaKa3 3aKOHOAABIl CTOCOBHO SIK OJHI€l, Tak i
1HIIIOT CTOPOHU 100 JOOPOCOBICHOCTI, pO3YMHOCTI Ta cmpaBeanuBocti (m. 6 4. 1 ct. 3 LK
YkpaiHu) BUKOHAHHS JOTOBOpY. TaKMM YHHOM, JIOTOBIp BIIIrpae He JIMIIE PeTyIITHBHY (yHK-
1110, ajie 1 abcomoTu3ye 000B’ I3KOBICTH HOTO BUKOHAHHS.

Taka xapakTepHa puca IUBUIBHO-TIPABOBOTO JIOTOBOPY Ma€ HE JIMIIE TCOPETUYHE 3Ha-
YEHHS 3 TOYKH 30py PO3YMIiHHS MOr0 MPaBOBOI CyTi, aje i KOPECNMOHAY€E MPAKTHYHIA CTO-
POHI JOTOBIpHUX BiIHOCUH, OCOOJMBO B MUTAHHAX OXOPOHM MaiHOBHUX MpaB cTOpiH. Tak,
PEAMETOM KOXKHOTO LHBIIBHO-MPABOBOTO JIOTOBOPY € MaifHOBa MOT0 CKJIaJoBa y BHIJSII
Marepiajgi3oBaHOTO MaifHa, pevyel, KOITIB, OCKIIbKH HeMaTepialbHi pedi He MOXYTh OyTH
MPEAMETOM IHBIIBHO-IIPABOBOTO IOTOBOpYy. Buxomsuu i3 cy0’exkTuBHOro mpasa y cdepi
BJIACHOCTI, 110 BKJIIOYa€ B cebe Tpiaay HOro MpaBOMOYHOCTEH, MM MOXXEMO FOBOPUTH IPO
Te, 10 JUIIEe BIACHUK 200 YMOBHOBaXKEHA HUM 0C00a Ma€ MOXKJIUBICTh BCTYIATH B IOTOBIpHI
MPaBOBIIHOCHHH, OCKIJIbKH B IHIIOMY BHITaJIKy TAKUH TOTOBip Oyne He3aKOHHUM, 00 MaifHoO,
SIKE CTAJIO MPEAMETOM JOTOBOPY, HE € «BiAUYKCHUM) BIACHHUKOM Y cepy HUBIIBHOTO 000-
poty. TakKUM YHMHOM «JOMOBJICHICTH CTOPIH» M€ HE € MOKA3HUKOM JIETITHMHOCTI JJOTOBOPY.
Y naHOMy BHUIIaIKy MU TOBOPHMO PO TOMOBIICHICTH, sIKa IOBUHHA MaTH JICTITHMHY OCHOBY,
OCKIJIbKU CaMe JIETITUMHICTb (npaBOBe BU3HAHHS Yepe3 JOTPUMAaHHSA HOPM 3aKOHY) BiJirpae
OXOPOHHY POITb ¥ IIOFOBlpHOMy npaBi. BUxoas4u 3 10oro Mu MOKEMO TOBOPHUTH HE TIPOCTO
PO JTOMOBJICHICTD, a PO JETITUMHY JOMOBJICHICTD, 1 3 IIUX IiICTaB HEOOXiTHO JOMOBHUTH
4. 1 c1. 626 LUK Ykpainu cioBom «ieritumHay. Ilicng mporo Mmu orpumaemo aedinimito y
BUTIIAI: «JloroBopoM € JeriTMMHa JOMOBJICHICTh JBOX a0o0 OiibIne CTOpPiH, CIpSIMOBaHa
Ha BCTAHOBJICHHS, 3MiHY a00 MPUIWHECHHS IUBIJIBHUX MpaB Ta 000B’sA3KiB». JJOMOBIIEHICTH
CTOPiH y JOTOBIpHOMY IpaBi — Iie HE JIHMIIE MCUXOJIOT14HO-BOJbOBA O3HAKA, sIKa JIEKHUTh Ha
MTOBEPXHi, CAMBOIII3yIOUHN 3T01Y, a 1 IOPUANYHE MOHITTS, SIKE BKIIOUA€E B ceOe i HassBHICTB JIe-
TITHMHOT BIIACHOCTI, CTPOKIB, 1 00OMIJIbHE PO3YMiHHS TaKOi JOMOBJIEHOCTI, CTPOKIB 1i Jii Ta
peanbHUX MOXJITUBOCTEH KOKHOT 13 CTOPIH, METH TAaKUX JOMOBJICHOCTEH, iX IIHU JJIs KOXKHOT
13 CTOPiH TOWIO.

BucnoBku. Ha mijzcraBi BUKOHAHOTO JOCIIKEHHS MOYKHA TiHTH BUCHOBKY, III0 OCHOBY
B NUTAHHAX OXOPOHH 1 3aXHCTYy MalHOBHX MPaB CTOPIH IUBUIBHO-IIPABOBOTO JOTOBOPY CKJIa-
JAIOTh TOYHICTH 1 JeTani3allis yMOB JOTOBOPY, HOTO MpeaAMETy, sIKi 00yMOBIIOIOTH i CTOPiH,
BH3HAYAIOUX NP IILOMY iX TpaBa Ta 00OB’S3KU Ta CIYTYIOYW MiJCTaBOIO JJIS BHHUKHCHHS,
3MiHU 200 MPUNHUHEHHS UUBIIHHO-IOTOBIPHUX MPaBOBIIHOCHH. KpiM TOro, BaXKJINBOIO PUCOIO
Oy/Ib-KOTO JIOTOBOPY, 110 Ma€ iICTOTHE 3HAYCHHS JIJI1 OXOPOHH 1 3aXUCTY MpaB HOTO YYaCHUKIB,
€ JICTITUMHICTb IUBIJILHO-TIPABOBOT YTO/IH.
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