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HOBHOBAXEHHS CYAY HEPIIOI IHCTAHIUI )
HA CTAJII CYI0BOT'O PO3IISIAY TA IIPABUJIO «ACUMETPI»
OLIHKH JOITYCTUMOCTI IOKA3IB V KPUMIHAJIbHOMY ITPOLIECI

CraTTs npucBsueHa mpobieMi peanizallii MIOBHOBaXXEHb Cyy MEpIIOi iHCTAaH-
il Ha cTajii CyJJOBOTO PO3IIIsIY, IO MOB’sA3aH] 3 OIMIHKOK JIOMyCTUMOCTI JOKa-
3iB. AKTYalIbHICTh BKa3aHOTO MUTaHHS 00YMOBJIEHAa HEOAHO3HAYHUM MiAXOI0M Y
HayIll 10 MPaBMJI «aCUMETPii» OLIHKU JOMYCTUMOCTI JOKa3iB y KPUMiHATIBHOMY
TpoIieci.

Knwuosi cnosa: nosnosasicenns cyody, pozcyo cydy, cyo nepuioi incmanyii,
«acumempisy OYiHKU OONYCmMUMOCmi 0KA318.

CraTpsl mocBsAmIeHA MpoOIeMe peanu3aliyl MOJHOMOUYUN Ccyda MEpBOH HH-
CTaHIIMHM Ha CTAaIUU CyIeOHOTO pa30MpaTeIbCTBa, KOTOPHIE CBS3aHBI C OLEHKOM
JONYCTUMOCTH J0Ka3aTeIbCTB. AKTyalbHOCTb YKa3aHHOTO BoIpoca 00yclloB-
JeHa HEOTHO3HAYHBIM ITOJIXO0M B HayKe OTHOCHTEIBHO MPABHI «ACUMMETPHU»
OIICHKH JTIOIYCTHMOCTH JI0Ka3aTeIbCTB B YyTOJOBHOM IpOIlecce.

Knrwouegwle cnosa: nonHomouus cyoa, ycmompenue cyod, cyo nepeotl UHCmaH-
Yuu, «aCUMMempPUsa» oyeHKu 00NyCmumMocmu 00Ka3ameibCcma.

The article is devoted to the problem of realization of the power of court of
first instance at the trial stage which is connected with evaluation of admissibility
of evidence. The relevance of this question due to the controversial approach in
the criminal procedure science to rules «asymmetry» of evaluation of admissibil-
ity of evidence in criminal proceedings.

Key words: power of court, judicial discretion, court of first instance, «asym-
metry» of evaluation of admissibility of evidence.

Beryn. Oninka cyjjoM nepIioi iHCTaHIIii J0Ka3iB Ha MPEAMET 1X JOMYCTUMOCTI B KPUMi-
HaJHHOMY IPOBAKCHHI HEPO3PUBHO OB’ sI3aHa i3 TAKOIO, HE JOCTATHHO PO3POOIICHOIO B HAy-
11i, IPOGIEMATUKOIO, SIK «aCUMETPist MPABUJI OO JOMYCTUMOCTI JOKa3iB»', 0 PO3IIISIIAETh-
Csl BACHUMU SIK CKJIaJ{0Ba OLJIBII MIMPOKOT KOHIENIii «cIpusHHA 3axucty» (favor defensionis)
[2, c. 138, 156-157] y kpuMiHATbHOMY MPOIIECi, OCHOBHUM INPU3HAYCHHSIM SKOI € 3TIIaJIKY-
BaHHS TUM YH 1HITUM YHMHOM HEPIBHICTh CTOPIH [3, c. 41-44].

VY pi3Hi yacu npobieMaM JOMYCTUMOCTI JJOKa3iB Tak 4M iHAKIIE MPUCBSIYYBald CBOI
JOCTiDKEHHS Taki BueHi?, Y «aopesosomniiiauii» nepiox — C.1. Bikropceskuid, JI.€. Biagumu-

! STk yKa3yeThCs B JIiTEpaTypi, yrepiie TEpMiH «aCHMeTpish» B IopuandHuii ekcukoH yBiB O.M. Jlapiu [1, c. 51].

2 JTo TOTO K 3a3HAYMMO, 1[0 IPOOIEMHU JOMYCTUMOCT] JOKa3iB TOPKAIKCS Y CBOIX JOCIHIUKCHHSIX HE JIHIIe Ti
HayKOBIIi, sIKi 3afiMaJics MUTAHHSAMH JOKa30BOTO NPaBa B KPUMiHAIBHOMY CyZOYHMHCTBI, ajie i Ti, IO po3polIisin
MOJIOKEHHSI, 1[0 CTOCYBAIHCS IPOBAKEHHS JOCYLOBOTO PO3CIiAyBaHHs, MPOLECYaTbHOrO MOPSAKY POBAKSHHS
CIiTIMX Jiil, a00 BUBYAIIM MMUTAHHS JiSUIBHOCTI Cy0’€KTIB KPUMIHAIBHOTO MPOLIECY.




Humanus kpuminanvHo20 npasa, KPUMIHON0ZIT Ma KPUMIHATIbHO-BUKOHAB4020 NPABA

pos, ILI. Jlro6nincekuii, M.M. Po3in, B.K. CnyueBcbkuii, B.Jl. CnacoBuy, [.51. ®oitHUIBKHA,
O.I1. YeOumes-JIMmuTpieB Ta iHON. Y paasHChKi Yacw — Taki mpouecyarmict, sk B.J. Ap-
cenbeB, P.C. benkin, A.f. Bummnnacbkuii, A.l. BinOepr, I.®. T'opcekuit, M.M. ['poa3HHCBKHUH,
IO.M. I'pomreuii, B.S. Hopoxos, O.0. Eiicman, I1.C. Enskiaa, M.B. XKorin, JI.JI. Kokopes,
I1.A. Jlynunceka, I.b. Muxaitnocbka, M.M. Muxeenko, I.M. MinbkoBcbkuii, I.C. Moce-
csaH, LJI. [lerpyxin, M.M. Ionsucekuii, O.P. Parinos, B.M. CaBunpkuii, H.B. Ci6insoBa,
M.C. Crporosuu, ®.H. ®@arkymrin, M.O. Yensos-bedyros, C.A. leiidep Ta inmi. He 3a-
JMUIINATIACS TI03a yBaroio Il mpoOneMa i y AOCHIIKEHHSAX TAaKUX CYyYaCHUX BITUHM3HSIHHUX
1 3apyOixHUX HaykoBIiB, ssk B.C. Bamakmuu, A.P. benkin, B.M. bospos, 0.I1. 'apmaes,
O.B. Top6auos, P.B. /lanunosa, B.I. 3axunpkuii, B.B. 3onorux, O.B. Kamnina, M.M. Kin-
Hic, M.O. Konoxonos, P.B. Kocrenko, H.B. KoctoBcrka, B.T. Manspenko, B.T. Hop, 10.K.
Opios, C.B. Ilpunynekuii, O.B. Pynenko, O.B. Cenina, C.M. Craxiscekuii, B.I. Tonmocos,
0O.B. Ximiuesa, b. Xy6ep, O.T". [lluno, M.€. [llymuio Ta iHmIi.

I[MocTanoBka 3aBaanHs. OgHAK JO3BOJIMMO COOl 3 YIIEBHEHICTIO KOHCTATYBATH, IO IS
TeMa He JIUIIC He BUUepIaHa, ajie i MpoJoBKy€e BUKINKATH YHCICHHI 3aTUTaHHs B TEOPii 1 me
roCTpillie — Ha MPAKTULI. AKTYaJIbHICTh LbOTO MUTAHHS LIe OiblIe 3pOCcTa€e y 3B A3KY 3 IpH-
WHATTSIM HOBOTO KpHMiHaIBHOTO MpoliecyadbHOTO Kojiekey Ykpainu Bia 13 kBitHs 2012 poky
(mam — KIIK), skuii yrepiie Ha 3aKOHOJaBUOMY PiBHI 3aKpIlMB IPaBHIIa, IO CTOCYKOTHCS
JOTYCTUMOCTI AOKa3iB y KpUMiHAJIbHOMY MPOBAJKEHHI.

[TocTanoBka 3aBgaHHs. OTXe, METOIO CTATTI € JOCIHIKEHHS CyTHOCTI IIPAaBHJIA «aCUMe-
TPii» Ta MOXJIMBOCTI HOTO BUKOPUCTAHHS B KPUMIHAJIIBHOMY TIPOIIECi.

Oco0nMMBOi aKTyambHOCTI B KOHTEKCTI IMOCTABICHOT HAMH TEMU JOCIIKCHHS HaOyBae
I1¢ MUTAHHS IIe i TOMY, 1[0 Peali3yBaTH «aCUMETPIiI0» 3arajloM, SIK CTBEP/KYIOTh JTOCIiIHUKH,
MOXKHA JIMIIIE B CYJIOBHUX CTaHisX KpUMIHAIBHOTO cymounHCTBa [4, c. 5]. KpiM Toro, nepen-
0adeHi 3aKOHOM IIEPEeBard 3aXHCTy CTAIOTh PEaNbHICTIO TUTBKH 332 YMOBH, IO CYI € AIHCHO
00’ €eKTUBHUM 1 HeymepexeHuM [3, c. 43].

PezyabraTu focaifikeHHsl. Y 3araipHUX pHCaxX IOJIOKCHHS PO «aCHMETPII0o» MPaBUI
OIIIHKH JIONMYCTUMOCTI JTIOKa3iB y KpUMIHAJIBHOMY CYIOYMHCTBI O3HAYae, IO JIOKa3H, OTPUMaHi
3 TIOPYULICHHSIM KPUMIHAJIBLHOTO MPOLECYaTbHOTO 3aKOHY, TOBUHHI BU3HABATUCS JIOITYCTUMHUMH,
SIKIIIO TIPO 1€ 3asIBIISIE KJIOMOTAHHS CTOpOoHA 3aXucTy. OTXKe, TOKa3u BUHYBATOCTI 200 Ti, IO 1HITAM
YHHOM HOTiPINYIOTh CTAHOBHUINE OOBHHYBAaYECHOT'0, OTPUMAHI 3 IOPYIICHHSIM BUMOT 3aKOHY, TOBUH-
Hi BU3HABATHCS HEJIOMYCTUMUMHU Ta BUKJIFOUATUCS 3 TIpoliecy JOKazyBaHHsA. HaromicTs JoKa3H, 10
BHIPABIOBYIOTH 0c00y a00 MOM SKITYIOTH ii BiAMOBITANBHICTE UM TIOKapaHHs, X04a i OTpUMaHi 3
MOPYIIECHHSIM BUMOT KPUMIHAIBFHOTO MPOIIECYATLHOTO 3aKOHY, 38 KIIOIIOTaHHIM CTOPOHU 3aXUCTY
He JIMILE MOXYTb, & i TOBUHHI BUKOPUCTOBYBATUCS CYIOM JUIsi OOTPYHTYBaHHS BUCHOBKIB Ta CXBa-
JIIOBAaHUX pilieHb. [Ipu bOMy apryMeHTallisi IPUXUIBHUKIB BKa3aHOT TOUKHU 30PY TOJIATAE B TOMY,
1o 0co0a, IKy 0OBUHYBAYyIOTh Y BUMHEHHI 3I0YHHY, HE TOBUHHA «CTPAXKIATH depe3 Te, M0 CITif-
4ymif a00 MPOKYPOp JOMYCTUIIM MOPYILIEHHS 3aKOHY MPU OTPUMaHH1 JOKazy, 10 BUIIPABIOBYE 200
MOKpaIlye cTaHoBuIne 1€l ocodu [4, c. 2]. Tak LJI. IleTpyxin 3a3Hauae: «laes mpocra: BCyneped
MIEPEIIKO/IaM 1 TPYIHOIIAM, IO CTBOPIOIOTHCS [UIS 3aXHCTY IIUIIXOM JOMYIIEHHS IPOIeCyaTbHIX
MOpYIIeHb, JOKA3H, sIKi BUIIPABAOBYIOTh OOBUHYBaY€HOT0, HE BTpayaroTh cuity» [5, c. 191].

VY niTeparypi BUCIIOBIIGHA Taka JyMmKa: « BunpaBayBaibHI JOKa3W, OTPUMaHI xo4a i i3
MOPYIIECHHSAM MpOIecyalbHOl (OpMH, KOO TaKi MOPYUICHHS IOTAIIH HACTAHHS MEHII CyT-
TEBOI MIKOAM, aHDK MOIJIO OU MOTATTH HEBUKOPHUCTAHHS IIUX JO0Ka3iB y MpoOIeci JOKa3yBaHHS
(3acymKeHHSI HEBUHYBATOTO), BU3HAIOTHCS JOIMYCTUMHUMH (KpalHs HEOOXiIHICTh y MpoLeci).
B oCHOBY IBOTO IMOJOXKEHHS MOKJIAJICHO MPIOPHUTET 1HTEPECiB 0COOMCTOCTI HAJI 1HTEpEeCaMHu
nepxxaBu» [6, c. 108]. 30epexeHHs IOpUIUYHOT CUIIH JI0Ka3iB Yy I[bOMY pa3i TAKOXK CIYTY€E CyT-
TEBOIO TAPAHTICI peai3alii TPUHIIUIY 3MarajibHOCTI Ta HIJIKOM Y3TOKYETHCS 3 TPUHITUTIOM
Mpe3yMIIIii HEBUHYBATOCTI [7, ¢. 54-55].

B.M. CaBulbKH#l JOXOAUTH TAKOTO BUCHOBKY: «IIMTaHHA 11100 JONYCTUMOCTI TOTO YU
IHIIOTO J0Ka3y MPAaBOMIPHO CTaBUTH TUIBKH TOJi, KOJIHM LM J0KAa30M ONEPYIOTh TIIbKU AJIs
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BUKPUTTSI 0OBHHYBAUYCHOTO, JJISl MIATBEPKCHHS HOT0 BUHYBATOCTI i MOJAIBIIOTO 3aCyAXKCH-
HsL. SIKIIO X JOKa3M, OTPUMaHi 3 MOPYIICHHSIM 3aKOHY, BUKOPHUCTOBYIOTHCS ISl BiICTOIOBAHHS
HEBHHYBATOCTi a00 MEHIIIOT BHHYBAaTOCTI OOBUHYBAYEHOTO, IIJIsl TOM SIKIIEHHS OTO BUHU, TO
BOHHU 000B’SI3KOBO IMOBUHHI OpaTUCs 10 yBaru clliluuM, IPOKYPOPOM 1 CyIOM, OCKIJIBKH 111 10-
Ka3u He JIOBOJATH HIYOTO HOBOTO, OKPIM TOTO, 110 caMe 1Mo co01 He ToTpedye KOTHUX JT0Ka3iB
— HEBUHYBATOCTI 00BHHYBaueHOTO» [8, c. 2-3].

Buxinukae HaykoBuil iHTepec Takox nosuriss M.M. Kinnica, skuif Gi1bI1 BUBAXXEHO MiJI-
XOIUTh JO0 BUPINICHHS I[LOTO NMUTaHHs. BiH BBaXkae, M0 3aCTOCYBAHHS B KOKHOMY BHUIIAJIKY
«acHMETpii» MPaBHII PO JTOMYCTUMICTh JJOKa3iB HEOOXI1THO CTABHTH B 3aJICKHICTh BiJI TOTO, YU
OpaB yyacTh 3aXMCHHUK Ha CTaAil JOCYIOBOrO po3CciiayBaHHs. SIKIIO 3aXMCHUK HE OpaB ydacTi,
TO BiH HE MIT TIEPEIIKOUTH MOPYIICHHIO KPUMIHAIBFHOTO TPOIIECYATFHOTO 3aKOHY?. A OTXKe, UH
Oy/Jie MpaBOMIpHUM IMO30aBISTH 3aXUCT MpPaBa BUKOPUCTOBYBATH BIJOMOCTI, OTPUMaHI TaKUM
MIUISIXOM, SIK BUTIPaBAYBaJIbHI JI0Ka3u. AJKe HabaraTo O1IBIIMHA ICUXOJIOTIYHUN BILIUB CIIPABUTH
Ha (popMyBaHHS BHYTPILIHHOTO MEPEKOHAHHS CYAJiB, HAIPUKIAL TOH (akT, mo ocoda He Oyna
BITI3HAHOIO, aHIK Te, 10 BITI3HAHHS B CIPABI HE MPOBOAMIOCS B3araii‘. BU3HaHHS K IPOTOKOITY
BITi3HAHHS HEJOITYCTUMHUM JO3BOJISIE 3aXHCTY JIMIIEC CTBEPIKYBATH, IO HETIPOBEACHHS BITi3HAH-
Hs 1030aBUJIO OOBHHYBAUCHHS MOXJIMBOCTI MiAKpinuTu cBoi ooy [10, c. 174].

[.b. MuxaitsioBchKa 3a3Hadae, 1m0 B Oy/Ib-sIKOMY pa3i BiIOMOCTI, IO MICTSTBCS B «JIe-
(eKTHUX» OKa3axX, SKIIO BOHU CIYT'YIOTh IHTEpEecaM 3aXHCTy OOBUHYBauYEHOTO, MOPOKYIOTh
CYMHIB y JIOBEJICHOCTI OOBHHYBAUYCHHS 1 uepe3 Iie He MOXKYTh OyTH BHUKIIOUEHI 3 MPOIECY
JoKasyBaHHs. TOMy Ui CTOPOHH 3aXHCTY MeTa JI0Ka3yBaHHs Oyle HOCATHYTA, SIKI0 BUHUKHE
CYMHIB B OOTpYHTOBAaHOCTI TBEP/PKCHHSI CTOPOHH OOBHHYBA4YCHHS, OCKIIBKH ITiICTABOIO IS
MMOCTAHOBIICHHS BUIIPABIYBaJIbHOTO BUPOKY MOXKe OyTH SIK IO3UTHUBHE, 10 HE BUKIIUKAE CYyM-
HIiBiB, BCTAHOBJICHHSI HEBUHYBATOCTI 0COOM, TaK 1 HEBCTAHOBJICHHS il BUHU. B 000X BHmaakax
MIPE3yMITIisi HEBUHYBATOCTI 3aJIUIIAETECS HECIPOCTOBAHOIO, HACTIAKOM YOO 1 € BUIPABIY-
BaJIbHUH BUPOK. A MPaBUIIO COPHUSHHSA 3aXUCTy MPO BU3HAHHS JOMYCTHUMOCTI J0Ka3iB, OTPH-
MaHUX 13 HOPYIICHHSIM 3aKOHY, Oyi0 0 peanizoBaHO, AKIIO O BiAMOBITHE KIOMOTAHHS 3aXHCTY
MiJIATano 000B’ I3KOBOMY 3aJIOBOJICHHIO CyloM [3, c. 41, 46, 48].

[Toromxyoo4uce y LiJIoMy 3 TaKUM TBEPPKCHHSIM YYEHOTO, BUCIOBUMO, OJHAK, 3ayBa-
JKEHHS 11010 000B’I3KOBOCTI 3a/I0BOJICHHS IIHOTO KJIOTIOTAHHS CyIoM. JlesiKi JOCHIiTHUKH PO-
OJIATH 3ayBa)KEHHS IIOJI0 TOTO, IO MPE3yMIIIisi HEBUHYBATOCTI B MPOIECi BU3HAHHS JTOKA3iB
HEJOTIYCTUMHUMU NOTpeOye TOAAaTKOBUX T'apaHTii, ajie BOJHOYAC y MPaBUIIi MPO 00OB’SI3KOBE
3a/I0BOJICHHS BiMOBIAHUX KJIOMOTaHb HEBITBOPOTHO POOUTHCS aKI[CHT HA 3asBHOMY MOPSIKY
BUPIIICHHsI IbOTO MUTaHHs. KpiM TOTO, CTOPOHA 3aXHCTY HE MOKJIMKaHA BUPINIYBATH KPUMi-
HallbHy CIpaBy, a CyJ HE MOBMHEH OyTH 3B’si3aHMI pilieHHsAM BKazaHoi ctoponu [11, c. 33].
I3 nporo, 10 pedi, TaKOXX BHUILIMBAE 1 Te, 110 331 3a0€3MeUeHHS IpaB 0OBUHYBAUYCHOIO CY/I
MOKE€ BH3HATH BIJMOBIJIHUN JOKa3 JOIYCTHMHM HE JIHIIIE 32 KJIOMOTAHHSIM OCTaHHBOTO (200
HOro 3aXxMCHUKA YU 3aKOHHOTO MpPEACTaBHUKA), ajie i 6e3 TaKoro KJIOMOTaHHs, OJHAK 3a Bij-
CYTHOCTI 3amepedeHHs 3 00Ky 3aXHUCTy, PO 1[0 CyA 3000B’sI3aHUI 3aUTaTH BIAMOBIAHY CTO-

OpHaKk iCHYIOTh 1 TPOTUBHUKH IHCTHUTYTY acHUMETpii MpaBHJI OLIHKH JOMIYCTHMOCTI
noxasiB. Tak, Hanpuknazn, [1.A. Jlyminceka 3a3Hadae, M0 AOKa3U, OTPUMAaHI 3 MOPYIIEHHAM
3aKOHY, HE MOXYTb BHKOPHCTOBYBATHCS ISl TOKa3yBaHHS OyIb-sIKOi 3 0OCTaBUH, IO ITiIs-

3 Xoua 3apajii ClipaBeIMBOCTI CITiJI 3ayBaYKHUTH, [IIO0 HABITH SKIIO 3aXUCHUK i OpaB y4acTh y MPOBaPKEHHI IEBHOT
ci1i9oi Ail, TO BiH JIMIIE MIT MONEepPEUTH MOPYIICHHS, O/HAK 1I¢ HEe O3HAJae, 110 BiH JiiiCHO (JaKTUYHO HOTO MONEpenB
1 IOopyIICHH IpoLecyanbHol GopMU HE cTanocs NpH 3AiHCHEHH] BinnoBigHo1 ail. JJOCHiTHUKY 3a3HAYal0Th, IO y4acTh
3axMCHHUKA HaBITh IiJl Yac JOMUTY MiJJ03PIOBAHOIO HE 3aBKAM € aO0CONIOTHOIO TapaHTIEro, 10 J03BOJISIE€ HIBEIIOBATH 3a-
IPO3H MIOZO MiI3axucHOro [9, ¢. 56].

4 sIkuio MoBa e, HAPUKIIA, PO PE3YILTATH MPOBEACHHS TaKOi CIIAYOT /i, AK Mpen’ sBICHHA 0CO0H I
BIII3HAHHS, KOJH OyJI0 MOPYIICHO MPOIeCyalbHUIl MOPSIOK il IPOBEACHHS, alie He3BaXKaK4M Ha Iie 0co0y He Oyio
Bmi3HaHo (npum. O. I1.).
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raloTh JOKa3yBaHHIO, Y TOMY YHCIi H 00CTaBUH, 110 BUKIIOYAIOTh BUHY OOBHHYBAu€HOTO YH
oM’ SIKITY¥OTh oro BUHY [12, ¢. 2]. B.B. MupOHOB CTBepmIKYy€E, IO «aCUMETPIs» MPaBHI PO
JOMYCTUMICTh JOKa3iB y0a4aeThCs HEPUIYCTUMOIO. APTYMEHTY€E aBTOpP CBOIO ITO3HIIIIO THM,
10 B KPUMiHAJIBHOMY MPOIIEC], [0 OPIEHTOBAHMI MPOTH 3JIOYMHHOCTI i Ha 3aXHUCT BTATHYTOI
B TIpoIiec 0codu, y T0Ka3yBaHHI HE MIOBUHHO BiJlJaBaTHCS MPIOPUTETY KOAHIH 31 CTOPiH, Tak
SIK OOBHHYBAUYCHHS I 3aXHCT € PIBHONPABHUMH IEpPE] CYAOM. «ACHMETPis» XK MPaBHI IIPO
JOTMYCTUMICTh JI0Ka3iB CTa€ Ha 3aBajli peai3auii NPUHLHUIY 3MarajibHOCTI B KPUMiHAJIBHOMY
CYIOYMHCTBI, OCKUIbKH 3MarallbHIiCTh — II€ CIOCIO TOCII/PKCHHS ¥ OI[IHKHM JI0Ka3iB, Croci0
BIJICTOIOBAHHS yUYaCHHKAMU TPOIECY CBOIX iHTepeciB a00 IHTepeCiB THX, KOTO MPEACTABIAIOTh
[13, c. 35-36; 14, c. 7].

B.M. bukoB yka3yBaB, II[0 BaXK0 c001 ySIBUTH TaKy IOOYIOBY €(heKTHBHOTO KPUMiHAJIb-
HOTO CYJIOUMHCTBA, y SKOMY OOBHHYBaJIbHI JIOKa3U OI[IHIOBAJIHCS O 32 OXHUMU NPABHIIAMH,
a BUIpaBAYyBaJIbHI — 3a iHUMU. ToMy 1 i1est TOBUHHA OyTH pilllyde BiJKMHYTa K 3aKOHO-
JIABIIEM, TaK 1 CIIIIUOI0 Ta CYIO0BO IpakTukoro [15, c. 128]. Ille panime no nmoniOHOT TyMKH
nimoB npodecop H0.0. JIsxos. Ha ioro nymky, Take po3yMiHHS acHMeTpil GakTU4IHO mepe-
KPECJIIOE BCl BUMOTH CTOCOBHO TOIYCTUMOCTI JOKa31B AJA OAHI€ET 31 CTOPIH Y KpUMiHATIBHOMY
Mpoleci, 3a0X09y€e BUKOPUCTAHHS HEAOMyCTUMHUX J0Ka3iB. CiiyBaHHS HOMY HEOJIMIHHO MPH-
3BeJIC 10 HAITOBHEHHS MTPOBAKCHHS A¢(PECKTHUMHU, CyMHIBHUMHE JaHIMH, HETOIYCTUMUMU J10-
Ka3zaMu. | 3aMicTh BiATOPOJKEHHS KPUMIHAJIBHOTO CYJOYMHCTBA BiJl TAKUX «JI0Ka31B» MoaiOHa
acuMeTpist Oyne 3arpoMaXKyBaTH HOro, 3acCMidyBaTH HEJONMYCTUMHUMH JoKa3zamu [16, c. 36].
3 TaKUMHU TBEPKCHHSIMH MTOTOTUTHCS Ba)KKO, TOMY IO ACUMETPisl OLIHKH JT0KA3y CTOCYEThCS
HE BCiX HOTO BIACTUBOCTEH, a JIUIIE AOMYCTUMOCTI, IPOTE 3 IEBHUMHU 3ayBaXCHHSAMHU, PO LI0
JeTalbHime Oyae WTucs mani.

Te3y mpo HECYyMICHICTh ICHYBaHHSI TPAaBUJI «aCHUMETPil» 3 MPUHIIUIIAMHA 3MarajbHOCT1
Ta PIBHOCTI CTOPiH Y KPUMiHAIEHOMY IIpOLeci HeOe3miACTaBHO MiIJal0Th KPUTHII. 30KpeMa,
I.Lb. MuxaitoBchbka CTBEPAXKYE, IO CTOPOHA OOBHHYBAadyCHHS, MpPEACTaBlieHa (32 BHHATKOM
CIIpaB IPHUBATHOTO OOBHHYBAYCHHS) ACPKaBHUMHU OpraHaMHU, 10 HAJICHI BIaJHUMHU ITOBHO-
BaXCHHSIMH, Y TOMY YHCIIi HEOOX1THUMU JUISI TIPOBAKEHHS CIIITUUX NIl Ta OTPUMaHHS JOKa-
31B, 3BUYAHO, Ma€ HE PiBHI 31 CTOPOHOIO 3aXMCTY MOXKJIMBOCTI BiJICTOIOBAHHS CBO€] MO3MIII.
Tomy 3 METOI0 MOXJIMBOTO «IIOM’SIKIICHHS» 11i€l (akTHYHOT HEPIBHOCTI 3aKOH HAJla€ 3aXHUCTY
HU3KY IpoIecyanbHuX nepesar. OKpiM TOTO, SIKIIO JOKa3H, [0 BCTAHOBIIOIOTH 00CTaBHHHU He-
BHHYBATOCTI (MEHILOT BHHYBATOCTi) 0COOU, MOKYTh OyTH BH3HaHI HEIOMYCTUMUMU Y 3B’ SI3KY
3 MOPYIIEHHSMH IPOIECYaTHHOTO 3aKOHY CTOPOHOIO OOBHHYBAYCHHS, TO 00’ €KTHBHO CTBOPIO-
€ThCs HeOe3IeKa YMUCHOTO 3/IIMCHEHHS TaKUX MOpymieHs [2, ¢. 138, 152-153].

Haromictes B.B. MupoHoB i3 mocwianHsM Ha Jeskux aBtopiB [17, c. 46; 12, ¢. 2-5]
MPOIIOHYE 3aCTOCOBYBAaTH B KPUMIHAIBHOMY CYZOYHMHCTBI TakK 3BaHy KOHIICTIIIIO «palioHab-
HOI DOITyCTHMOCTI JTOKa3iBy, 1[0, HA HAIIy IYMKY, 3 ICIKAUMU OOMEXCHHIMH MOXHA TaKOX
PO3LIHIOBATH SIK PI3HOBUJ IIpaBUjia PO aCUMETPII0 OLIIHKH JOMYCTUMOCTI J0Ka3iB. Sk crpa-
BEIIJIMBO 3a3Hauae aBTOp, «pallioHallbHA JOMYCTUMICTB)» IMIJKPECIIOE 0COOIMBY POJb HE3a-
JIEKHOTO ¥ HEeyTIepeIKEHOT0 CyAy Iepe]] piBHOMPaBHIMHE CTOPOHAMHY B 3MarajJbHOMY MPOIeci
[13, c. 36]. Kpim Toro, Bix pillleHHA Cyny, KU peasi3ye B IIbOMY BHUIAJKY CBOi AMCKpeIiiHi
MTOBHOBAKCHHS, BUKOPUCTOBYIOUHN BiAMOBITHI MpaBHIIa PO JOKA3yBaHHS, 1 3aJIe)KaTUME B pe-
3yIbTaTi MATAHHS JOKa30BOi CHIIM TOTO UM iHIIOTO JOKAa3y.

CrpoOyemo rmpoaHaiizyBaTH i TEOPETUYHI MOJIOXKEHHS 3 TO3UI[IH BITYU3HSIHOTO KPUMi-
HAJBHOTO MpouecyanbHoro 3akoHy. Y cT. 87 KIIK Ykpaiuu immepaTuBHO i 6€3yMOBHO 3a3Ha-
9a€eThCsI, IO BHACIIOK ICTOTHOTO IMOPYIICHHS IIPaB Ta CBOOO JTIOAUHY CyJ TOBHHECH BU3HABA-
TH TaKi JOKa31 HeJONYyCTUMUMU. HeonycTumi 5 10Ka3u He MOXKYTh OyTH BUKOPUCTaH1 CyJJOM
MIPU IPUHHATTI TPOIleCyalbHUX PIllIeHb, HA HBOTO HE MOYKE TOCHJIATHCS CYIl NIPH yXBaJeHHI
cynoBoro pimeHHs (4. 2 c¢t. 86 KIIK Ykpainun). OqHak MOXKIMBA TaKa CUTYaIlis, KOJIH BHACII-
JIOK MPOBAIKEHHS BIANOBIAHOT CIiA401 i1 MOpYIIEHO MpaBa Yu CBOOOH I1103pIOBAHOTO (Ha-
MPUKIIAJ, 3A1HCHEHO 00IIYyK HOTo ®KUTiIa 63 yXBalu CIiI40To Cy/ai, ado 3a BiICYTHOCTI 1O-
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HATHX), aJie BHACIIIOK IIbOTO OyJI0 OTPUMaHO AOCTOBIpHUI JOKa3 HEBUHYBATOCTi ocobu (i 1e
MOXKJIMBO TIJATBEPAUTH BijJic03amucoM Itiel ciigdoi aii). AGo sk OyJlo TOTUTAHO CBiJKa, SKOTO
He OyJIO TTOBIIOMJICHO PO MPAaBO BiAIMOBUTHUCS BiJI J1aui MOKa3aHb, aJie HE3BAKAKOYH Ha II¢ BiH
MOBIIOMHTH TpaBAMBY iH(GOPMAILIiIO, IO MiATBEP/KYE HEBUHYBATICTh 0COOM’. 3acTOCYBaHHS
CYZIOM TIpaBIJIa aCUMETpii OLIHKHU AOMyCTHUMOCTI J0Ka3iB y KPUMiHAIFHOMY ITPOBA/KCHHI 32
BIICYyTHOCTI 3alepeueHb 3 OOKY CTOPOHHU 3aXHCTy AO3BOJIIO O BHKOPHCTATH TaKi TOKa3H Ha
KOPUCTh OOBHHYBAUEHOTO, 3 METOIO JOBEICHHS HEBUHYBATOCTI, Ta, BIAMOBIIHO, I10OCIA0ICHHSI
MO3HUIIIT CTOPOHU OOBHHYBadeHHs. [IpoTe 3aKOH CTaBUTH Ha I[bOMY IIIAXY MEPEIIKONy. Y YeHi
y 3B’S3KY 13 IIUM CIIPABEJJIMBO BIAMIYaIOTh, IO 3aKOH HE BPAXOBYE MOXIJIMBICTh TAKO1 CUTYa-
i, KOJHM 3aXUCT 3alliKaBICHUIA y TOMY, 1100 JT0Ka3, OTPUMAHUIl CTOPOHOI OOBUHYBAYCHHS 3
IpoIeCyaTbHUMHU NOPYIICHHSIMH, OyB BU3HAHUHN HOITycTUMUM [3, c. 48].

Tomy npononyemo cT. 87 KITK Ykpainu JONMOBHUTH HOBOIO YaCTHHOIO TAKOTO 3MICTY:

«4. Jloxasu, nependadeHi i€ CTaTTEeI0, MOXKYTh OyTH BH3HAHI CylOM JONYCTHUMHUMH
3a KJIOTMOTaHHSM CTOPOHHM 3aXHCTy a0 3a iHINIaTHBOIO Cyay, Ko OyayTh BiJICYTHI 3amepe-
YeHHS 3 00Ky CTOPOHH 3aXHUCTY, SKIIIO TaKi JIOKa3u cami 1Mo co0i abo B CyKyIHOCTI 3 1HIIUMH
J0Ka3aMU MOXYTh OyTH BHKOPHCTaHI JUIsl TOBEACHHS HEBUHYBATOCTI 400 MEHILIOTO CTYIICHS
BUHYBATOCTI IIbOI'0 OOBUHYBAYEHOT0, 200 CIIPUSITH [TOM IKIICHHIO okapaHHs. Cyl MOBHHEH Y
CBOEMY DIIlICHH] BKa3aTH MOTHBH HOTO TIPHIAHATTS.

SIkmo 0OBHMHYBauyIOThCS JEKidbKa 0Ci0, TO MUTAaHHS 100 BU3HAHHS TAKUX JOKa3iB
JOMYCTUMHUMH CYJI BUPIIIYE CTOCOBHO KOKHOTO OOBHHYBAa4CHOT0 OKpeMo®.

BusHaHHS BKa3aHHX MaTepialliB AOIMyCTHMHMH JOKa3aMH HE TEPEIIKOKAE OCIOPIO-
BaHHIO iX JOCTOBIPHOCTI B CyJJOBOMY PO3IJISA/I BIAMOBIAHOTO MPOBAKCHHS.

BusiBuBIm (hakTv HOPYIICHHS 3aKOHY [TOCaJOBUME 0CO0aMU OpTraHy Iep>KaBHOI BIaIy,
CyZ OZHOYACHO MOBHHECH MOCTaBUTH MUTAHHS MPO BIANOBIAANBHICTh TAKUX 0Ci0 mepes opra-
HaMH, 110 3TiJJHO 13 3aKOHOJABCTBOM YIIOBHOBA)KEHI MPUTATATH iX JIO MependadyeHoi 3aKOHOM
BIAIIOBIIAJIBHOCTI.

BBaxaemo, 1m0 y KOHTEKCTI PO3IJISAy IBOTO CKIAJHOTO W HEOJHO3HAYHOTO MUTAHHS
BapTO BKA3aTH Ie Ha OJHY 0O0cTaBuHY. Ko GakTU4HI qaHi OyayTh OTPUMaHi CTOPOHOIO 3a-
XHCTY, TO B IIbOMY pa3i OCTaHHs TaKoK MOBHHHA JOTPUMYBATUCS KOHCTUTYLIHHUX TIPaB i CBO-
007 MIOAMHY i TPOMAJITHUHA, K1 MOTEHIIHO MOXKYTh OyTH MopyImIeHnMu. TuM made, o mo-
noxeHnHs 4. 1 c1. 87 KIIK Ykpainu («10Kka3u OTpUMaHI», «I0Ka3H 37100yTi») CTOCYIOTHCS BCiX
cy0’€eKTIB JOKa3yBaHHs, TOOTO HE JIUIIE OPraHiB JIepiKaBHOI BIIaIu, M0 (GOPMYIOTh JOKa30BHI
Mmarepiai, a i IHIIUX cy0’€KTiB, 30KpeMa if CTOpOHHM 3axHcTy. Tak, MOXHA MIATPUMATH TOUKY
30py HAYKOBIIIB, SIKi CXHUJSIOTHCS 10 AYMKH, IO HE MOXYTh OyTH JIOMYIIEHI K JOKa3H MaTe-
piaiu, OTpUMaHi 3aXHCTOM 13 MOPYIICHHSIM 3aKOHY, HAIIPHUKIIA] BUKPAJCHI 13 4yK0i KBaPTHPHU
JokyMeHTH a0o mpenmetu [18, c. 20]; abo sKIo 3axucT OyJae BUKOPHUCTOBYBATH canbcudi-
KOBaHI MarepialibHi 00’ €KTH; MMOCHJIATUCS Ha MTOKa3aHHs CBiJKa, AaHi i BILIMBOM (i3HIHOTO
9 TICUXIYHOTO HACHIBCTBA, TOTPO3, MIAHTAXY TOMO [3, ¢. 47]; 4u Koiu OyayTh BUKOPHCTAaHI
3anucu Teiae(OHHUX PO3MOB, 3pOONICHI 3aXMCHUKOM BCYIEped BCTAHOBJICHOMY B 3aKOHI IO-
pPAOKY (HampuKiIag, 1Mo3a MPOIEeCyaTbHIM HMOPSIKOM MPOBAKCHHS BiIMOBITHUX HETITACHHUX
CIHIAYMX (PO3IIYKOBHUX ) 1M, 110 MOTPEOYIOTh MOTIEPEIHBOI0 J03BOJY ClIiuoro cyai). [likaBo,
[0 JeAKi IOpUCTH, HAacaMIepe] aJBOKaTH, BiJCTOIOIOTh MPOTHJIECKHY MO3HIII0, AKY, OJHAK,
HaBITh 13 MO3HIIIH 3I0POBOTO IIIy3ly HMiATPUMATH HE BOAYAETHCS 32 MOKIIUBE, OCKIJTbKH 1HAK-
e MokHa Oys0 0u Oymab-sKiii 0c0o0i BUIpaBIaHO MOPYIIUTH [paBa i cBOOOAM IHIIKX OCi0’.
VY BHUIanKy BCTAHOBJICHHS 3JIOYMHHHX IMOPYLICHb 3aKOHY IIPU 30MpaHHI TOKa3iB, K 3a3HAaYae
B.I. 3axuiipkuii, BOHH 6€3yMOBHO MTOBHHHI BU3HABATHCS HepomycTuMumu [19, c. 2478,

° Ha MoxuBicTh Takol cutyauii Bkasye, Hanpukian, LI Ilerpyxiu [5, c. 191].

® Take MOJIOKEHHSI OOIPYHTOBYETHCS BUYEHHMMH, OCKIJIbKM OOBHHYBau€Hi, IO € CIIByYaCHUKaMH, MOXYTh
MatH pi3Hi (IHOAI CylepedINBi) mpouecyalbHi iHTepecH B KPUMIHAIBHOMY IIPOBAJKEHHI, 1 IX IMO3HIIS HE 3aBKAU
MOJe Y3TO/DKyBaTHCs Mixk coboro [3, c. 48; 10, c. 179-181; 11, c. 33].
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loBopsiun mpo 3acToCyBaHHs CYAOM Y KpUMiHalIbHOMY IPOBAJKEHHI MpaBUiia «acume-
TPii» OIIHKH AOMYCTUMOCTI JJOKa31B, BBAXKAEMO 32 HEOOX1JJHE 0COOIIMBO MIJKPECIUTH IIIE OJHY
CYTT€BY 00CTaBHHY. 30KpeMa, BUSHAHHS JOKa3iB JOMyCTUMHMH B TAKOMY pa3i He BUKIOYAE
MOXIJIMBOCTI OCIIOPIOBAHHS X JOCTOBIPHOCTI 1HIMUMH YYaCHUKAMH CYJOBOTO MPOBAKCHHS.
[Hme o3navano 0 Te, MO cyJ MaB OM 3MOTY CBOE PillICHHS OOIPYHTOBYBATH Ha IiJICTaBl BiJO-
MOCTEH, JOCTOBIPHICTh SIKHX BUKIIUKAE CYMHIBH, a [1€ «€ HE M0 1HIIE, SK OQiiHHIA KaHa IS
MPOHUKHEHHS B KPUMIHAJIBHUN MPOIEC HE JI0KAa3iB, a IICEBI0I0KA31B, TOOTO Ta HECIPUSTINBA
JUTsL CYIOYMHCTBA MOTEHIIMHA MOXKINBICTD, 1[0 HiAPHUBAa€ OCHOBH IMPHHIMITY 3MarajibHOCTI,
SIKy 3aKOHOJaBeIlb MOBHHEH MepeI0aunTH i momepeKyBaTi 3acobaMu, mepeadadeHIMHE B 3a-
koH1» [4, c. 5]. [Ilo6 YHUKHYTH LBOTO, CyAAl HEOOXiAHO, SIK BiAMIYAaIOTh y4eHi, y KOKHOMY
BHUIAJKY IMiJAXOJUTH IO BUPIIICHHS I[LOTO MHUTAHHS 1HIWBIAYyalbHO, BPaXOBYBATH XapakTep
MOPYIICHHS, YX MOPOJKYE BOHO CYMHIBH B JOCTOBIPHOCTI 3MICTy OKa30BOi iH(Mopmarlii, siki
HE MO)KHa YCYHYTH, 4d Hi [7, ¢. 55].

Taxk, B.C. BanakmuH 10TpUMY€ETHCS Ti€i TOUKH 30Dy, BIAMOBIIHO JI0 SKOI JOMYCTUMICTh
BHCTYTIA€ JOJAATKOBOKO T'apaHTI€l0 TOTO, IO B OOIPYHTYBaHHS BHHH OOBHHYBau€HOTO OYIyTh
TOKJIaJICHI JIOCTOBIPHI JIOKa3HW, aje He MiJMIHSE camy JOCTOBIpHICTh. TOMy MpO 3acToCy-
BaHHS sKO{-HeOynb acUMeTpii MpaBUI OLIHKM JOCTOBIPHOCTI JTOKa3iB HEe MOke OyTH II MOBH
[20, c. 14]. Takum YMHOM, YYSHHUH IIJTKOM HEOE3ITIICTABHO aKIIEHTY€E yBary Ha Tiil HeraTWBHIH
00CTaBHHI, 10 MOXE MPOSBIATUCS IPH 3aCTOCYBaHHI MPABUII «aCUMETPIi» Ha IpakTHLi. 30Kpe-
Ma, BiH TOBOPHUTbH NP0 HEOE3MeKy MiAMIHM (3MIIIyBaHHS) JOIyCTUMOCTI JIOKa3iB i3 iX JOCTO-
BIPHICTIO ¥ HAJIEKHICTIO, III0 MOXKE CTATH HACJIIJIKOM HE JIMIIC HEOOIPYHTOBAHOTO BUKITIOUCHHS
JIOKa3y 3 IpOIleCy JOKa3yBaHHS, alie i IIOCTAaHOBJICHHS HE3aKOHHOTO i HEOOTPyHTOBAaHOTO BUPO-
Ky 4 IHIIIOTO CyJ0BOTO pimeHHs. HaykoBenp 3a3Hauae, 10 HEpiKo # y Teopii KpUMiHAIBHOTO
MPOIIECY AOMYCTHUMICTh TPAKTYETHCS K aKyMYJTI0I0ua XapaKTePHCTHKA OKPEMO B3STOTO J0Ka3y,
SIKIA OCTAHHE MOBUHHO BIJTMOBIIATH HE JIUIIE 3 TOYKH 30PY BIAMOBIIHOCTI BUMOTaM 3aKOHY, IO
pernaMeHTye crnocoOu i mopsok 30upaHHs, 3aKpIIUICHHS i MepeBipkH (PaKTUUHUX AAHUX 1 iX
JDKEPEIT, ajie i 3 TOYKH 30py J0CTOBipHOCTI Ta (a60) HanexnocTi!’, TIpo B3aeMO3B 30K 1 B3aEMO-
00YMOBJICHICTP IUX JIBOX ITOHSTH, SIKi, OJTHAK, CJIIJI pO3MEKOBYBATH, BKa3yBaIoCs MIe BiJOMUMHU
paasHChbKUMHU npolecyanictamu [21, c. 228-230]. IlpoTe 3amis cripaBeAduBOCTI Clij] 3a3Ha-
YUTH, 10 BKa3aHa mpodiieMa mMae IHOOKe KOPiHHS, ajpkKe JOBIHH Yac y Haylll KpUMIHAIBLHOTO
MPOIIECY JAOMYCTUMICTD JOKa3y BH3HAYAIACS 1 yepe3 HOTO HAIEKHICTh!' !,

Taxkum 9uHOM, aBTOpP POOUTH BHCHOBOK IPO TE, IO B PE3yIbTaTi IIBOTO «aCHMETPisd
MpaBUII MPO JOMYCTUMICTh JOKAa3iB TPaHC(POPMYETHCSA B ACUMETPil0 MPaBUJ OI[IHKH JOKa-
3iB y3arani» [4, c. 2-3]. Ha nymky B.C. banakmwuna, 11i mpaBuia 3a >KOJIHHX OOCTaBUH HE
MOXYTh OyTH MOMIMPEHI HA OIIHKY JI0KAa3iB i3 TOYKH 30py TX HAJEKHOCTI i JOCTOBIPHOCTI.
AJDKe KpUTepii OLIIHKY J10Ka31B 3 yKa3aHUX MO3UIIiH, 0€3yMOBHO, 1HAKII, aH1K MPU OIIHII 1X
nomyctuMocTi. OKpiM TOTo, mpaBuia «aCUMETpii» B bOMY pa3i BCTYMAaTUMYyTh y IPOTUPiU-
45l 3 BAMOTaMH OJIHIET 31 CKIAJOBHUX MPUHIIUITY MPE3yMII[iT HEBHHYBATOCTI, 3T1IHO SKHUX yCi

7 lleTanpHimie 3a3Ha4ueHe nuTanusa posrisaany B.B. [nerupos Ta 1.B. Muxaiinoscska [18, ¢. 20; 3, ¢. 47-48].

8 ITo peui, aBTOp MOJIiJIsIE€ MPOIECYalbHi MOPYIICHHS HA TPH BUJHU, JOJAI0UYH IO CYTTEBHX i HECYTTEBHUX I
i 3moumnHi [19, c. 24].

° Jlo peui, moxiGHe GopMyITIOBaHHS, 30KpeMa «IOMYCK YKa3aHMX MarepialiB sK TOKa3iB HE MEpPEUIKOMIKAE
OCIIOPIOBAHHIO 1X JOCTOBIPHOCTI», MicTuiocs B npoekti 3aranbHoi yactuuu KIIK PO (ct. 48), nigrorosienomy
pobouorto rpymnoto [lepxaBHo-npaBoBoro ynpasninus [Ipesunenra PO [2, c. 155, 7, c. 55].

1 BBa)xa€Mo, 1[0 TaKa CUTyallis HE B OCTAHHIO YEpPry 3yMOBJICHA TAKOX i MEBHOI OIN3BKICTIO IHCTUTYTIB
JIOTTYCTUMOCTI i JOCTOBIPHOCTI JI0Ka3iB. Ix 3B’s130K mossITaE, 30KpeMa, y TOMY, 1110 OJIHUM 13 3aBJiaHb JOMYCTUMOCTI
€ 3a0e3neueHHs (OCBIAYEHHS) JOCTOBIPHOCTI OTPUMaHOI BHACTIIOK IPOBA/KCHHS IIEBHOI MpoIecyaabHOi aii 10-
Ka30BoOi iH(poOpMaIlil i yac 3A1HCHEHHS KPUMIHAIBHOTO CYAOYMHCTBA. TaKoXK, sSK 3a3HAYA€THCA, I BIACTUBOCTI €
OIIIHOYHMMH KaTeropisiMu, apaMeTpaMu, 3 MO3MIiT IKUX BU3HAYAETHCS, UM MOXKE KOHKPETHHH J10Ka3 BUKOPUCTOBY-
BaTHUCs Cy0’ €KTaMU J0Ka3yBaHHsI JIJIsl OOTPyHTYBaHHs BUCHOBKIB il cxBasiroBaHuX pimeHs [20, c. 9, 14].

! Takuii BHCHOBOK MOKHA 3pOOUTH, aHAII3yl0ul poOoTH Gararbox yueHux [22, c. 247; 23, c. 230-233; 24,
c. 12;25,¢. 22].
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CYMHIBH 1I0JI0 BUHYBAaTOCTI 0OBUHYBAuCHOT0, SKIIO BOHU HE MOXYTh OyTH YCYHEHI B yCTa-
HOBIICHOMY IMOPSJIKY, TIIyMa4aThCs Ha HOTO KOPUCTH [4, ¢. 5]. AK€ CYMHIBH 11010 BUHYBa-
TOCTI OOBHHYBAa4CHOTO MOXXYTbH IPOSBISTUCS B PI3HHX BapiaHTaX, SK-TO: HEJOMYCTUMICTh
JI0Ka3iB, 1[0 MiATBEPKYIOTh BUHY OCOOHU; JAOMYCTHUMICTh OKa3iB, IO HE MiJTBEPIKYIOTh
uiei BuHH. [IpyM mpOMy HETOMYCTHMi BHIPaBAYBAJIBHI JTOKAa3H TAKOIO X MipOI0 MOPOIKY-
I0Th CYMHIBU Y BHHYBATOCTI, SIK 1 [Ba MEPIIUX BUIU, HE TOCIA0NIOIOYH iX i HE MOCHITIOI0UH
[20, c. 14].

OT:xe, BBAKAEMO, 1110, BUXO/SUH 13 TIOCBIAUYBaNbHOI (DYHKIIT iHCTUTYTY JOITyCTHMOCTI
ZOKa3iB, IPaBHIIA PO «aCHMETPil0» HE MOXKYTh ITOMIMPIOBATUCS HA TaKi MOPYLICHHS MPOIeCy-
anpHO1 GopMHU, sIKi 00’ €KTHUBHO MOTSIIH 32 COO0I0 CYMHIBHU 11010 TOCTOBIPHOCTI OTPUMAaHHUX
BiJIOMOCTEH, SIKIIIO BKa3aHi CyMHIBH HE MOXYTh OyTH YCyHEHI (CIPOCTOBaHi), a OTpHMaHa
iHopMaIis — mepeBipeHoI0 3a JOTIOMOTO BCIX MOXJIMBHUX 1 epei0ad4eHUX 3aKOHOM 3ac001B.

BucnoBku. Ilo-nepuie, BiANOBIAHI MOPYLIEHHS MOBUHHI OyTH MiJCTAaBOIO AJI1 BU3HAH-
HS CYZIOM JIOKa3iB SIK HEJOMyCTHMHMH, TaK 1 HEJTOCTOBIPHUMU.

[To-apyre, 31 cKa3aHOTO BHILIMBAE TE, IO MPABUJIA «aCUMETPI(» MOBHUHHI CTOCYBATHCS
TiITPKH TaKUX BHMOT, KPUTEPIiB MOIIYCTUMOCTI JOKAa3iB, K JOTPUMAaHHS BCTAHOBJICHOTO 3aKO-
HOM TOPSIIKY TTPOBAJKEHHS BiJIMOBIIHOT IpoliecyaibHOT [ii (32 BUHATKOM THX {1 CKJIaJI0OBHX,
0 3a0e3MeUyI0Th MMOCBITYCHHS JOCTOBIPHOCTI I0OKa30BO1 iH(hopMaIlii), a TaKoX JOAepKaHHS
KOHCTUTYIIHHUX Ta 3aKOHOJIaBYMX FapaHTii 1010 3aXUCTy MpaB i cBo0OA 0cOOM Mmif yac mpo-
Ba/KCHHS BKAa3aHMX i}, SIKIO BiMOBiAHI MOPYIIEHHS 3aKOHY HE CTAIH IPUUYNHOIO OOMEKCH-
HS Y¥ MOPYIICHHS WX TpaB, abo X HaBiTh, SKIIO 1 CTAJH, ajie TIIBKH TOJi, KOJW BHACIIIOK
IbOT0 OyJI0 OTPUMAaHO BHIIPABAYBaJbHI HOKa3H, PO BU3HAHHS JIOMYCTUMHMH SIKUX 3asBJISIE
KJIOMIOTAHHS cama CTOPOHA 3aXHUCTY.

[To-TpeTe, BBaskaeMo, IO aNTOPUTM, SIKHM TIOBHHEH KEPYBaTHUCS CyI, BUPIIIYIOUN ITH-
TaHHs JOITyCTHMOCTI JJOKa3iB, Ma€ OyTH Takuil. SIKIIO Cy/, OIIHIOIOYH 0OBUHYBAJIBHUHN JT0Ka3,
BCTAHOBUTH MOT'O HEJOMYCTUMICTh, AKY HE MOXHA MMOJ0JaTH B CyJJOBOMY 3aCiJIaHHi, TO LIei A0-
Ka3 He MOKe OyTH TMOKJIaJICHUI B OCHOBY OOBHHYBAJILHOTO BUPOKY, HABITh SIKIIO BiH 1 MICTUTH
JIOCTOBIPHO BCTAHOBJICHI BIJOMOCTI BUHU O0COOM; BUHYBATICTh Y IIbOMY pa3i HEOOXiHO TOBO-
JUTH THIIMMU 3aco0amu okasyBaHHs. [1lo %k cToCyeThCsl BUIIPABAYBaIbHOTO JOKa3y, TO Mae
MPIOPUTET JOCTOBIPHICTh OCTAHHBOTO (ajJe 3HOBY HAroJ0CHUMO, IO JIMIIE B pa3i, KOJU TEBHI
BIZICTYIIH BiJ MpolecyaibHOI (GOpMHU HE BIUIMHYJIM Ha JOCTOBIPHICTH JA0Ka30BOi iH(opMaIii,
a0o 1i CyMHIBHU MiIAaI0ThCS CIIPOCTYBAHHIO, YCYHEHHI0)'2,

OTxe, Cya, OLIHIOIOYM KOXKEH J0Ka3, MOBHUHEH YiTKO PO3PI3HATH MpaBuiia, IO CTOCY-
FOTBCSI PI3HUX BIACTUBOCTEH JI0Ka3y (y I[bOMY pasi JIOMYyCTUMICTb 1 JJOCTOBIPHICTH), Ta B KOJ-
HOMY pa3i He MOBUHEH 3MIMIyBaTH (IIIAMIHATH) i MOHITTS, [0 MOXKE MIPU3BECTH JJO HETATHB-
HUX HACHIJKIB MIPU 31HCHEHH] TPaBOCYIIs.

BunieBukiaaeHne, BpaxoByl4YH BUMOTH 0 IIi€l poOOTH, HE NMPETEHJYE Ha BHYCPIIHY
BIATOBIb MO0 TPOIO3HINH 13 YAOCKOHAJICHHS IHCTUTYTY HEIOMyCTUMOCTI JIOKa3iB, OIHAK
BKOTpE MiJKPECIIOE aKTyalbHICTh 3a3HaYEHOT MpoOIeMaTHKH Ta HEOOXiAHICTh 11 moJaIbIIOro
JIOCJI JIKEHHS.

12 5k cnymro 3a3Hadae mono mporo O.B. Cernina, mpaBmia IOMyCTHMOCTI (38 TAKMM MPHHIIAIIOM) TIOKIHKAHi
Oynu 6 «xapath» abo «3a0X04yBaTH» yYaCHUKIB KPHUMIHAJIBHOTO MPOIIECY, a He 3a0e3neuyBaTu JOCTOBIPHICTh JJOKa3iB.
Crpasi, iICHYIOUI TIPaBOBI MOJIOKEHHSI IO/I0 JOIYCTUMOCTI JIOKa3iB MOPSI]| i3 BCTAHOBJICHHSM 3arajibHUX TapaHTii Jo-
Ka30BOi JIOCTOBIPHOCTI, CIPSIMOBaHI Ha 3a0€3MCYCHHS] BUKIIIOUCHHS 3 MPAKTUKU KPUMIHAJIBHOTO CYJOYMHCTBA HEI03-
BOJICHMX METOJIB IPOBA/DKEHHs HporecyanbHux Iii. Taki «metomu» (TOpTypH, no00i, 3HYyIIAHHS), HABITh BEAYYH JIO
JIOCTOBIPHUX 3HAHB, TUCKPETUTYIOTh CYJIOYMHCTBO K chepy B3a€MOBIJHOCHH JIepKaBH il 0COOMCTOCTI, ax JI0 TOTO, L0
pOOIIATE Oe3rTy3AMM BHCHOBOK MPO BHHYBATICTh OCOOM Y BUMHEHHI 3704MHY. [Ipu 1bOMY, SK CIpaBeUIMBO 3a3HAYae
aBTOp, JOCTOBIPHICTH 3HaHb MPO OOCTABHHH CKOEHOTO 3JI0YMHY HE MOKE CTAaTH «PO3MIHHOIO MOHETOIO» B CIIOpI MiX
00OBHHYBa4YCHUM 1 JIepiKaBolo, 1110 foro ooBuHyBauye [11, c. 34]. JIo 1bOro MOXHa TaKOX JIOATH, IO, SIK 3a3HAYAETHCS
JIOCITITHUKAMH, ITPaBUJIa JOIYCTUMOCTI HE TIOBHHHI OyTH «JIOOPUMI» YU «IIOTAaHUMI» ISl KOTOCh 13 YYaCHUKIB MPOLIECY;
BOHH HEOOXI/IHI JUIsl JOCSITHEHHS LiJIel I0Ka3yBaHHS — TOUHOTO BCTAHOBJICHHSI 00OCTaBHH crpasu [26, c. 42].
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IMYEJIIHA O. B.,

KaHAMJAT IOPUIUIHUX HAYK,
JIONEHT Kadeapu KpUMiHaTiCTUKH,
CyJ0BOT MEJIMIIMHY Ta TICUXiaTpil
¢dakynbTeTy miaroToBKu (haxiBiiB
JUISL T APO3A1LIIB CiICTBA
(Xapxiecoruil HayioHanbHuUl
YHIgepcumem HYmMpiuHix cnpas)

YVIK 343.98

TAKTUYHI OCOBJUBOCTI OIVISIAY JOKYMEHTIB
H1a YAC PO3CIIAYBAHHSA 3JIOYUHIB Y COEPI CI1YXKBOBOI JIAAJIBHOCTI

VY cTaTTi BU3HAYA€ThCs MEpeNiK JOKyMEHTalil, Mo Miaiiarae A0CHiIKEeHHIO
IiJ 9ac po3ciigyBaHHS 3J0YHHIB y cdepi ciayk00BOI AiSIBHOCTI, Ta KOJIO IH-
TaHb, Ki HEOOX1JTHO BUPINIMTH ITiJT Yac MPOBEJCHHS BKa3aHOTO 3axoy. Bumiis-
IOThCSl TAaKTUYHI OCOOJIMBOCTI OISy AOKYMEHTIB AK Ha MarepiaJbHHUX HOCISX,
TaK 1 eIEeKTPOHHUX.

Knrwowuosi cnosa: maxmuka 02y, 00KyMeHmM, 3104uHu Yy cgepi cayrc6o6oi
OistIbHOCHI.

B cratbe onpenenseTcs nepedeHb TOKyMEHTALUH, OJICKAIIEH aHAIU3Y TIpU
pacciieloBaHUU MPECTYIUIEHUT B cdepe cinykeOHON NesTeNbHOCTH, U NepeueHb
BOTIPOCOB, KOTOPbIE HEOOXOUMO PEIINTh B X0J€ MPOBEACHHUS YKa3aHHOTO MEPO-
OpUSTHS. BBIIEISIOTCS TAKTUYSCKHE 0COOCHHOCTH 0CMOTpa JOKYMEHTOB KaK Ha
MaTepHaJbHbIX HOCUTENSIX, TAK 1 AIEKTPOHHBIX.

Knwuesvle cnosa: maxmuxa ocmompa, OOKYMeHN, NPecmynieHus 6 cgepe
CIYAHCEOHOTU DessmenbHOCmU.

List of documentation that must be researched and the range of issues that
must be solved during the investigation of crimes in sphere of service activity are
defined in the article. Tactical features of review of material media and electronic
documents are allocated.

Key words: tactics of review, document, crimes in sphere of service activity.




